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CUMULATIVE LIST OF CASES 
DISPOSED OF WITHOUT OPINION 


No. 81-690: State ex rel. NSBA v. Matt. Motion 
for reinstatement sustained; applicant reinstated. 

No. 82-582: State v. Neal. Affirmed; see Rule 7A. 

No. 83-011: Nebraska Public Service Commission 
v. Saber, Inc. Stipulation allowed; appeal dis- 
missed. 

No. 83-066: In re Estate of Flicker, Flicker v. 
Newell. Motion and stipulation to reverse and re- 
mand appeal sustained; reversed with directions. 

No. 83-131: Zivny v. Saga Corp. Stipulation al- 
lowed; appeal dismissed. 

No. 83-155: State v. Janousek. Affirmed; see 
Rule 7A. 

No. 83-158: State v. Wilson. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B. 

No. 83-176: Jorgensen v. Gish. Stipulation al- 
lowed; appeal dismissed. 

No. 83-214: Woehl v. American Family Insurance 
Group. Stipulation allowed; appeal dismissed. 

No. 83-263: State v. Bruns. Appeal dismissed for 
failure to file briefs. 

No. 83-328: State v. Kelley. Motion of appellee 
for summary affirmance sustained; judgment af- 
firmed; see Rule 7B(2). 

No. 83-339: Matthews v. Matthews. Affirmed as 
modified by order of the court. 

No. 83-344: Haave v. Prothman. By order of the 
court, appeal dismissed. 

No. 83-354: Bittner v. Prothman. By order of the 
court, appeal dismissed. 

No. 83-356: Bedford Marketing Group, Ltd. v. 
Northwestern Bell Telephone Co. Dismissed for 
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failure to file briefs. 

Nos. 83-359, 83-360: Washington County Bank v. 
Kolterman. Motion of appellee for summary dis- 
missal sustained; see Rule 7B(1). 

No. 83-361: State v. Bryant. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B. 

No. 83-370: State v. Jones. Affirmed; see Rule 
7A. 

No. 83-379: State v. Boudonck. Affirmed; see 
Rule 7A. 

No. 83-380: State v. Huls. Motion of appellee for 
summary affirmance sustained; judgment af- 
firmed; see Rule 7B(2). 

No. 83-390: Skochdopole Agency v. Baker. Stipu- 
lation allowed; appeal dismissed. 

No. 83-456: State v. Ellis. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B. 

No. 83-458: AFSCME v. Dakota County. Motion 
of appellant to dismiss appeal sustained; appeal dis- 
missed. 

No. 83-459: Commercial Natl. Bank & Trust Co. v. 
Mayhew Products Corp. Appeal dismissed at costs 
of appellant. 

No. 83-465: State v. Klinginsmith. Affirmed; see 
Rule 7A. 

No. 83-474: In re Water Appropriation, Sheridan- 
Wilson Irrigation District v. State Department of 
Water Resources. Affirmed as modified by order of 
the court. 

No. 83-477: Bilstein v. Ehler. Stipulation al- 
lowed; appeal dismissed at costs of appellant. 

No. 83-488: Hanson v. Pioneer Federal Savings 
and Loan. Motion of appellant to dismiss appeal 
sustained; appeal dismissed at costs of appellant. 

No. 83-489: State ex rel. Hood v. Massa. By order 
of the court, appeal dismissed as moot. 

No. 83-496: State v. Buller. Motion of court-ap- 
pointed counsel for leave to withdraw appearance 
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sustained; judgment affirmed; see Rule 3B. 

No. 83-511: State v. Doak. By order of the court, 
appeal dismissed for failure to file briefs. 

No. 83-538: Union Pacific Motor Freight v. First 
National Bank of Omaha. Motion of appellee for 
summary dismissal sustained; see Rule 7B(1). 

No. 83-539: State v. Gulans. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B. 

No. 83-555: Weber v. Weber. Motion of appellant 
to dismiss appeal sustained; appeal dismissed at 
costs of appellant. 

No. 83-558: In the Interest of Ingham, State v. 
Ingham. Stipulation allowed; appeal dismissed. 

No. 83-564: State v. Pate. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B. 

No. 83-565: State v. Nance. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B. 

No. 83-571: State v. Stickney. Affirmed; see Rule 
7A. 

No. 83-572: State v. Wetzel. By order of the 
court, appeal dismissed for failure to file briefs. 

No. 83-586: State v. Pettinger. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B. 

No. 83-589: State v. Morris. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B. 

No. 83-595: State v. Flying Hawk. Affirmed; see 
Rule 7A. 

No. 83-596: Bittner v. Prothman. Motion of ap- 
pellee for summary affirmance sustained; judgment 
affirmed; see Rule 7B(2). 

No. 83-597: Haave v. Prothman. Motion of ap- 
pellee for summary dismissal sustained; see Rule 
7B(1). 

No. 83-605: State v. Rutt. Motion of court- 
appointed counsel for leave to withdraw appearance 
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sustained; judgment affirmed; see Rule 3B. 

No. 83-607: Grady v. Grady. Motion of appellant 
to dismiss appeal sustained; appeal dismissed at 
costs of appellant. 

No. 83-609: State v. Carlson. Affirmed; see Rule 
TA. 

No. 83-613: Cavanaugh v. A. C. & S., Inc. Stipula- 
tion allowed; appeal dismissed. 

No. 83-616: State v. Petersen. Affirmed; see 
Rule 7A. 

No. 83-618: State v. Billingsley. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B. 

No. 83-619: State v. Velder. Affirmed; see Rule 
TA. 

No. 83-628: Gritzfeld v. Proctor Silex SMC Corp. 
Stipulation allowed; appeal dismissed at costs of ap- 
pellant. 

No. 83-630: Younger v. State ex rel. State Real 
Estate Commission. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. 83-632: State v. Harrington. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B. 

No. 83-633: State v. Brown. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B. 

No. 83-638: Haase v. Dubuque Packing Co. Mo- 
tion of appellant to dismiss appeal sustained; appeal 
dismissed. 

No. 83-641: State v. Fitzgerald. Affirmed; see 
Rule 7A. 

Nos. 83-642, 83-643: State v. Joseph. Motion of 
court-appointed counsel for leave to withdraw ap- 
pearance sustained; judgment affirmed; see Rule 
3B. 

No. 83-645: Dall v. Dall. By order of the court, 
appeal dismissed for failure to file briefs. 

No. 83-647: State v. Apodaca. Affirmed; see Rule 
TA. 
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No. 83-649: Exchange Bank v. Prochaska. Mo- 
tion of appellee for summary affirmance sustained; 
judgment affirmed; see Rule 7B(2). 

No. 83-655: State v. Titus. Affirmed; see Rule 
TA. 

No. 83-660: Bellevue Insurance Agency v. Rose. 
Motion of appellee for summary affirmance sus- 
tained; judgment affirmed; see Rule 7B(2). 

No. 83-662: Schroll v. Fulton. Motion of appellee 
for summary affirmance sustained; judgment af- 
firmed; see Rule 7B(2). 

No. 83-664: State v. Troy. Dismissed for failure 
to file briefs. 

No. 83-673: Chalmers v. Seward Civil Service 
Commission. Stipulation allowed; appeal dis- 
missed. , 

No. 83-680: State v. Woodcook. Affirmed; see 
Rule 7A. 

No. 83-682: State v. Harris. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained;. judgment affirmed; see Rule 3B. 

No. 83-698: Equitable Life Assurance Society of 
United States v. Trotter. Stipulation allowed; ap- 
peal dismissed. 

No. 83-702: State v. Miller. By order of the court, 
appeal dismissed for failure to file briefs. 

No. 83-709: Davis v. City Exterminators, Inc. Mo- 
tion of appellant to dismiss appeal sustained; appeal 
dismissed. 

No. 83-718: State v. Wickard. Affirmed; see Rule 
TA. 

No. 83-720: State v. Chesbrough. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B. 

No. 83-737: State v. Schmid. Affirmed; see Rule 
TA. 

No. 83-741: State v. Woodhull. Motion of appellee 
for summary dismissal sustained; see Rule 7B(1). 

Nos. 83-742, 83-743: State v. Robinson. Motion of 
court-appointed counsel for leave to withdraw ap- 
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pearance sustained; judgment affirmed; see Rule 
3B. 

No. 83-745: England v. England. Motion of appel- 
lant to dismiss appeal sustained; appeal dismissed. 

No. 83-746: State v. Luna. Motion of appellee for 
summary affirmance sustained; judgment af- 
firmed; see Rule 7B(2). 

No. 83-750: State v. Prunty. Judgment affirmed; 
see Rule 7A. 

No. 83-755: Vittitoe v. Pacific Intermountain Ex- 
press Co. Motion of appellant to dismiss appeal sus- 
tained; appeal dismissed. 

No. 83-761: State v. Lespreance. Stipulation al- 
lowed; appeal dismissed. 

No. 83-763: Colorado National Bank of Denver v. - 
Roseboom. Affirmed as modified by order of the 
court. 

No. 83-764: Jungbluth v. Jungbluth. Motion of 
appellee to dismiss appeal sustained; appeal dis- 
missed. 

No. 83-765: State v. Rose. By order of the court, 
appeal dismissed for failure to file briefs. 

No. 83-766: In re Application, Upper Republican 
NRD v. Seward. Stipulation allowed; appeal dis- 
missed. 

No. 83-767: State v. Clark. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B. 

No. 83-768: State v. Boyer. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B. 

No. 83-769: Stratton v. Stratton. Motion of appel- 
lant to dismiss appeal sustained; appeal dismissed. 

No. 83-770: Osmera v. Osmera. Motion of appel- 
lant to dismiss appeal sustained; appeal dismissed 
at costs of appellant. 

No. 83-772: Action Pig Co., Inc. v. Prime Swine, 
Inc. Stipulation allowed; appeal dismissed. 

No. 83-776: State v. Davis. By order of the court, 
appeal dismissed for failure to file briefs. 
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No. 83-783: State v. Rose. Motion of appellee for 
summary affirmance sustained; judgment 
affirmed; see Rule 7B(2). 

No. 83-784: Black v. Black. Stipulation allowed; 
appeal dismissed. 

No. 83-788: State v. Whitcomb. Judgment af- 
firmed; see Rule 7A. 

No. 83-792: Beatrice Natl Bank & Trust Co. v. 
Grancer. Stipulation allowed; appeal dismissed at 
costs of appellant. 

No. 83-796: State v. Wilson. Judgment affirmed; 
see Rule 7A. 

No. 83-801: State v. Derrick. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B. 

No. 83-802: State v. Harrington. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B. 

No. 83-803: State v. Russell. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B. 

No. 83-804: State v. Neal. Motion of appellee for 
summary dismissal sustained; see Rule 7B(1). 

No. 83-814: State v. Clark. Motion of appellee for 
summary affirmance sustained; judgment af- 
firmed; see Rule 7B(2). 

No. 83-816: Equico Lessors, Inc. v. Hoss. Stipula- 
tion allowed; appeal dismissed at costs of appellant. 

No. 83-818: State v. Denker. Motion of appellant 
to dismiss appeal sustained; appeal dismissed at 
costs of appellant. 

No. 83-827: Snyder Industries, Inc. v. Walkers, 
Inc. Stipulation allowed; appeal dismissed at costs 
of appellant. 

No. 83-835: Commercial National Bank & Trust 
Co. v. Jones. Motion of appellee for summary dis- 
missal sustained; see Rule 7B(1). 

No. 83-837: State v. Ryan. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B. 
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No. 83-838: State v. Johnson. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B. 

No. 83-839: State v. Wilson. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B. 

No. 83-842: State v. Wagner. Motion of appellee 
to confess error granted; by reason of State confess- 
ing error, case is reversed and dismissed. 

No. 83-845: Commercial National Bank & Trust 
Co. v. Jones. Motion of appellee for summary dis- 
missal sustained; see Rule 7B(1). 

No. 83-846: State v. Platt. Stipulation allowed; 
appeal dismissed. 

No. 83-847: State v. Chapa. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B. 

No. 83-850: State v. Wilson. Motion of court-ap- 
pointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B. 

No. 83-855: Manning v. Farm Bureau Insurance 
Co. Stipulation allowed; appeal dismissed. 

No. 83-857: Hearne v. Hearne. Motion of appel- 
lant to dismiss appeal sustained; appeal dismissed 
at costs of appellant. 

No. 83-858: State v. Reiling. Affirmed; see Rule 
TA. 

No. 83-861: State v. White. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B. 

No. 83-863: Williams v. Williams. Appeal dis- 
missed as being premature. 

No. 83-864: Cordel v. Cordel. Stipulation al- 
lowed; appeal dismissed. 

No. 83-866: State v. Patterson. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B. 

No. 83-873: In re Guardianship and Conservator- 
ship of Sim v. Comiskey. On court’s sua sponte mo- 
tion, appeal is dismissed as being premature. 
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No. 83-874: Circle 76 Fertilizer, Inc. v. Nelsen. 
Motion of appellant to dismiss appeal sustained; ap- 
peal dismissed. 

No. 83-889: Aliano v. Medi-Centers of America, 
Inc. Stipulation allowed; appeal dismissed. 

No. 83-890: State v. Turner. Motion of appellant 
to dismiss appeal sustained; appeal dismissed. 

No. 83-891: Vigil v. City of Kimball. Stipulation 
allowed; appeal dismissed. 

No. 83-893: Mikesell v. Mikesell. Affirmed as 
modified by order of the court. 

No. 83-895: State v. Brown. By order of the 
court, appeal dismissed for failure to file briefs. 

No, 83-897: State v. Womochil. Motion of appel- 
lant to dismiss appeal sustained; appeal dismissed. 

Nos. 83-904, 83-926: Williams v. John Deere Co. 
Stipulation allowed; appeal dismissed. 

No. 83-905: Piper v. Sweet Manufacturing Co. 
Stipulation allowed; appeal dismissed. 

No. 83-906: In re Application United Telephone 
Co. v. Tracy Corp. II. Affirmed as modified by or- 
der of the court. 

No. 83-910: State v. Blunt. Motion of court-ap- 
pointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B. 

No. 83-912: State v. Smith. Motion of court-ap- 
pointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B. 

No. 83-919: State v. Youngstrom. Stipulation al- 
lowed; appeal dismissed. 

No. 83-921: State v. Dittman. Motion of court-ap- 
pointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B. 

No. 83-922: Wiesegarth v. Sorensen. By order of 
the court, stipulation allowed; appeal dismissed. 

No. 83-925: Griess v. Griess. By order of the 
court, case is dismissed; see Rule 7. 

No. 83-927: State v. Keithley. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B. 
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No. 83-934: Evans v. Thomas. Motion of appel- 
lant to dismiss appeal sustained; appeal dismissed. 

No. 83-936: State v. Clark. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B. 

No. 83-937: State v. Smith. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B. 

Nos. 83-939, 83-940, 83-941: State v. Tiller. Motion 
of court-appointed counsel for leave to withdraw ap- 
pearance sustained; judgment affirmed; see Rule 
3B. 

No. 83-945: Campbell v. Campbell. Motion of ap- 
pellant to dismiss appeal sustained; appeal dis- 
missed. 

No. 83-946: Barker v. Riibe. Motion of appellant 
to dismiss appeal sustained; appeal dismissed. 

No. 83-949: Roberts v. Roberts. Affirmed as 
modified by order of the court. 

No. 83-951: Stromsburg Bank v. Nuttelman. Mo- 
tion of appellant to dismiss appeal sustained; appeal 
dismissed. 

No. 83-959: Goergen v. Goergen. Stipulation al- 
lowed; appeal dismissed. 

No. 83-963: State v. Devries. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B. 

No. 83-968: Noell v. Noell. Stipulation allowed; 
appeal dismissed. 

No. 83-971: State v. Short. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B. 

No. 83-974: Jensen v. Lewandowski. Appeal dis- 
missed as being premature. 

No. 84-002: Church of the Holy Spirit v. Bevco, 
Inc. Stipulation allowed; appeal dismissed. 

No. 84-007: Klein v. Scherer. Judgment af- 
firmed; see Rule 7A. 

No. 84-015: Haas v. Haas. Stipulation allowed; 
appeal dismissed. 
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No. 84-021: Elznic v. Elznic. Stipulation allowed; 
appeal dismissed. 

No. 84-024: State v. Thomas. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B. 

No. 84-026: Region IV Mental Health Services 
District v. Board of Adjustment of the City of Nor- 
folk. Motion of appellant to dismiss appeal sus- 
tained; appeal dismissed at costs of appellant. 

No. 84-028: Painter v. G M Auto Parts, Inc. Mo- 
tion of appellant to dismiss appeal sustained; appeal 
dismissed at costs of appellant. 

No. 84-036: Kurtzer v. Reardon. Judgment af- 
firmed; see Rule 7A. 

No. 84-041: State v. Bradford. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B. 

No. 84-069: In re Interest of Johnson. Stipulation 
allowed; appeal dismissed. 

No. 84-073: American Charter Federal Savings & 
Loan Assoc. v. Chart Management Co. Stipulation 
allowed; appeal dismissed. - 

No. 84-075: Wicks v. Adams. Motion of appellant 
to dismiss appeal sustained; appeal dismissed. 

No. 84-087: Malone v. Benson. Motion of appel- 
lant to dismiss appeal sustained; appeal dismissed. 

No. 84-088: Jennum v. Jennum. Motion of appel- 
lee for summary dismissal sustained; see Rule 7B(1). 

No. 84-174: State v. Matthes. Motion of appellant 
to dismiss appeal sustained; appeal dismissed. 


CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 


LANGE BUILDING AND F'ARM SUPPLY, INC., 
A CORPORATION, APPELLEE, V. OPEN CIRCLE ‘‘R’’, INC., 
A CORPORATION, APPELLANT. 

342 N.W.2d 360 


Filed December 23, 1983. No. 82-412. 


Directed Verdict. A motion for a directed verdict must be treated 
as an admission of the truth of all material and relevant evidence 
submitted on behalf of the party against whom the verdict is 
sought, and the party must be given the benefit of every inference 
which can reasonably be drawn therefrom. — 
Where reasonable minds may differ as to the conclusions 
or inferences to be drawn from the evidence, such issue must be 
submitted to the jury. 
Contracts: Substantial Performance. Substantial performance 
must eg shown before an action on the contract can be brought. 
. There is substantial performance of a building 
contract where all of the essential elements necessary to the full 
accomplishment of the purposes for which the thing contracted for 
has been constructed and performed with such an approximation to 
complete strict performance that the owner obtains substantially 
what is called for by the contract. 
Jury Instructions. Jury instructions must be considered together, 
and if when considered as a whole they state the law correctly, they 
are not erroneous, In the framing of jury instructions it is not 
necessary that the trial court follow the exact language used by 
this court in stating a rule of law. 
Trial: Witnesses: Motions for Mistrial. Where plaintiff's counsel 
on cross-examination of defendant’s witness propounds a question 
which calls for proper evidence, the fact that an irresponsive or in- 
advertent answer includes reference to insurance will not be 
grounds for declaring a mistrial. 

: . . A party to an action cannot be heard to 
complain if reference to insurance is interjected by his own witness 
and the other party’s counsel is in no way responsible for it. 


(1) 
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Appeal from the District Court for Buffalo County: 
DEWAYNE WoLF, Judge. Affirmed. 


Nye, Hervert, Jorgensen & Watson, P.C., for ap- 
pellant. 


Sidwell & Shofstall, for appellee. 


BosLAuGH, WHITE, and Hastincs, JJ., and BROWER 
and McGinn, D. JJ. 


BRoweER, D.J. 

This action was brought by Lange Building and 
Farm Supply, Inc. (builder), to recover for breach 
of a written contract for the repair of a grain storage 
bin and, for its second cause of action, to recover 
money for improvements made to a second grain bin 
under an oral contract. 

Open Circle ‘‘R’’, Inc. (owner), denied generally 
the claims of builder’s first cause of action, ad- 
mitted there had been a written agreement for such 
work, but alleged that builder had failed to substan- 
tially perform the contract. By way of cross- 
petition, counterclaim, and setoff, owner claimed 
damages, alleging that builder had damaged steel 
panels while attempting to repair the bin; had im- 
pliedly warranted its work; in breach of said war- 
ranty had caused damage, which was the fair and 
reasonable value of the labor and material required 
to repair the bin; and had, in addition, damaged a 
grain auger, which had to be replaced. 

In answer to the second cause owner admitted the 
performance by builder of the oral contract to pro- 
vide improvements for the second grain bin, but dis- 
puted the consideration due builder for the per- 
formance. 

This case had previously been before the court for 
review, Lange Building é Farm Supply, Inc. v. Open 
Circle “R’’, Inc., 210 Neb. 201, 318 N.W.2d 645 (1981), 
where this court had reversed the dismissal of the 
builder’s suit by the trial court and remanded the 
case for further proceedings. The case was retried 
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to a jury, at the conclusion of which a verdict was 
rendered for builder in the amount of $5,714.05. Up- 
on the overruling of owner’s motions for a new trial 
and judgment notwithstanding the verdict, appeal 
was made to this court. 

The owner-appellant assigns certain errors in the 
proceeding below, and they are as follows: (1) The 
court failed to sustain owner’s motion for a directed 
verdict at the close of builder’s case; (2) The court 
erred in failing to give certain instructions to the 
jury proposed by owner; and (3) The court erred in 
failing to declare a mistrial. 

The law is clear that a motion for a directed ver- 
dict must be treated as an admission of the truth of 
all material and relevant evidence submitted on be- 
half of the party against whom the verdict is sought, 
and the party must be given the benefit of every in- 
ference which can reasonably be drawn therefrom. 
El Fredo Pizza, Inc. v. Roto-Flex Oven Company, 
199 Neb. 697, 261 N.W.2d 358 (1978); Settell’s, Inc. v. 
Pitney Bowes, Inc., 209 Neb. 26, 305 N.W.2d 896 
(1981). 

‘‘[W]here reasonable minds may differ as to con- 
clusions or inferences to be drawn from the evidence 
. . . such issues must be submitted to the jury.” 
Hansen v. Hasenkamp, 192 Neb. 530, 534, 223 N.W.2d 
44, 47 (1974); Gerhardt v. McChesney, 210 Neb. 351, 
314 N.W.2d 258 (1982). 

We must therefore review all of builder’s evidence 
and the pleadings in this posture. The evidence dis- 
closes that the parties had entered into a contract to 
repair a storm-damaged grain bin following an in- 
spection of the building by builder. Builder’s presi- 
dent, who had discussed the repairs with Robert 
Cruise, president of owner, testified that they had 
discussed various ways that repairs might be made. 
This discussion took place in December of 1977. 
Following that discussion, builder conveyed a pro- 
posal to owner, which was delivered by mail in Feb- 
ruary of 1978. 
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After builder’s proposal had been delivered to 
owner, the parties discussed three plans contained in 
the proposal. The first plan set out in the proposal 
provided for the removal of damaged steel sheets 
from the structure, and for the replacement thereof. 
The testimony shows that this plan would involve a 
high degree of risk, and no attempt was to be made 
to repair the bin in this fashion. 

The second plan, which was designated as ‘‘Option 
I’ in the contract or proposal, provided that the roof 
section, including the top two rings, was to be lifted 
off the damaged structure and the damaged plates 
replaced, followed by the lowering of the top rings 
and roof to the structure. ‘‘Option I’’ provided for 
consideration in the amount of $5,539.05. 

The contract also contained a third plan, desig- 
nated ‘‘Option II.’’ This plan involved the jacking 
down of the entire bin and replacing the damaged 
steel sheets as the bin was reconstructed. The con- 
tract sets forth that the consideration for this ‘‘Op- 
tion IT” was $6,739.05. 

Builder’s testimony disclosed that if the attempted 
repairs under ‘Option I’’ did not succeed, it would 
then proceed to make the repairs under the plan pro- 
vided in ‘‘Option II.’’ Builder’s testimony indicates 
that owner had agreed to such plan, provided owner 
was notified before builder proceeded with ‘‘Option 
II.’’ 

The contract or proposal that was signed by both 
parties does not specify which method of repair was 
to be undertaken by builder. 

Builder did proceed to do the repair work on the 
first grain bin by resorting to the plan set forth in 
“Option I.’’ The roof and top two rings were lifted 
off by a large crane, and the damaged panels were 
replaced. Upon attempting to lower the top two 
rings and roof sections to the bottom portion of the 
bin, an auger was damaged, which is admitted by 
builder. The testimony reflects that builder agreed 
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to adjust for this damage, but the parties could not 
agree as to the value of the auger. 

When builder attempted to refasten the repaired 
top section of the bin and roof to the lower section, it 
was determined that the removed section would not 
fit the lower portion. Chains, clamps, and various 
tools were used in an attempt to draw the bin sec- 
tions together, but all such efforts failed, and owner, 
after viewing the building, instructed builder to stop 
work. By use of a transit it was discovered at this 
time by builder that the foundation on one side of the 
bin had settled, thus causing the top of one side of 
the lower section of the bin to be lower than the 
other. For this reason the removed section could 
not be reattached to the lower portion. 

Builder then instructed owner that there was no 
point in proceeding any further with ‘‘Option I’’ and 
that it would have to proceed with ‘‘Option IT’’ if the 
bin were to be repaired. At this juncture owner in- 
formed builder that owner wanted to consult with 
others first. 

No further directions came from owner, and 
owner employed another contractor to make the re- 
pairs under ‘Option II’’ set forth in the contract. 
After builder submitted its bill for work performed 
under ‘Option I’’ and owner failed to pay, this action 
was commenced. 

Performance of the work as to the second grain 
bin was admitted, and there appears only a dispute 
as to what builder was to receive for the work per- 
formed. 

All of the evidence thus adduced, together with the 
pleadings, in builder’s case, viewed in the light most 
favorable to that party, could reasonably show that 
builder had substantially performed its part of the 
agreement as far as it could go when owner refused 
to permit builder to proceed under ‘‘Option II’’ when 
the method of repair outlined under ‘Option I’ 
failed to accomplish the desired result. The trial 
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court was correct when it overruled owner’s motion 
for a directed verdict. 

We next proceed to the question raised by the 
failure of the court to submit to the jury owner’s 
tendered instruction No. 6. The trial court in its in- 
struction defined substantial performance as _ fol- 
lows: ‘‘Each party to a contract has a duty to per- 
form his obligations under the contract. Per- 
formance may be substantial even though every de- 
tail is not in strict compliance with the terms of the 
contract; something less than perfection is required. 
Some measure of nonperformance will be tolerated 
if the defendant has received, with relatively minor 
and unimportant deviations, what he bargained for. 
But if the defect or uncompleted performance is of 
such extent and nature that there has been no practi- 
cal fulfillment of the terms of the contract, then 
there has been no substantial performance.’’ 

At the jury instruction conference owner’s attor- 
ney offered in lieu thereof the following instruction 
No. 6: ‘‘A party cannot maintain an action on con- 
tract without a prior substantial performance on his 
part. Substantial performance is shown when the 
following circumstances are established by the evi- 
dence: (1) The party made an honest endeavor in 
good faith to perform his part of the contract. (2) 
The results of the endeavor are beneficial to the 
other party. (3) Such benefits are retained by the 
party. If any one of the circumstances is not estab- 
lished, performance is not substantial and the party 
has no right of recovery. Or alternatively, substan- 
tial performance is shown in a building contract 
when all of the essentials necessary to the full accom- 
plishment of the purpose for which the thing con- 
tracted for has been constructed and performed with 
such an approximation to complete performance 
that the owner then obtains substantially what is 
called for by the contract.’’ 

This court has held that substantial performance 
must be shown before an action on the contract can 
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be brought. Schweitz v. Robatham, 194 Neb. 668, 234 
N.W.2d 834 (1975). The court has also held that sub- 
stantial performance is shown in a building contract 
when all of the essential elements necessary to the 
full accomplishment of the purposes for which the 
thing contracted for has been constructed and per- 
formed with such an approximation to complete 
strict performance that the owner obtains substan- 
tially what is called for by the contract. Jones v. 
Elliott, 172 Neb. 96, 108 N.W.2d 742 (1961); Tibbs v. 

Fisher, 208 Neb. 306, 303 N.W.2d 293 (1981). 
Owner in this action cites Alliance Tractor & Im- 


plement Co. v. Lukens Tool & Die Co., 194 Neb. 473, - 


233 N.W.2d 299 (1975), for the proposition that sub- 
stantial performance is shown when the following 
circumstances are established by the evidence: (1) 
The party made an honest endeavor in good faith to 
perform its part of the contract; (2) The results of 
the endeavor are beneficial to the other party; and 
(3) Such benefits are retained by the other party. 
If any one of the circumstances is not established, 
the performance is not substantial and the party has 
no right to recover. 

It is noted that the rule taken from that case was 
discussed by the court previously in Rickertsen v. 
Carskadon, 172 Neb. 46, 108 N.W.2d 392 (1961), when 
this court ruled that the three elements, standing by 
themselves, required something further. 

The court ruled in Rickertsen v. Carskadon, supra, 
that substantial performance was shown where the 
jury could believe the plaintiff in good faith substan- 
tially performed the terms of his contract, but that if 
there were some slight omissions or defects which 
were not so essential as to defeat the object of the 
parties, but could be readily remedied, then the 
plaintiff could recover the contract price less the 
damages occasioned by the omission or defect. 
Such damages were what it would have cost the de- 
fendant to remove the defect or omission, and thus 
give to the defendant what his contract called for. 
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The question, then, before the court is whether or 
not the instruction as given, including all other in- 
structions given in the proceeding by the trial court, 
properly sets forth the requirement of substantial 
performance. 

Instruction No. 2 sets forth that the plaintiff was 
required to substantially perform the work to be per- 
formed under the terms of the contract and that the 
burden was upon it to show such substantial per- 
formance. Instruction No. 2 also contained the fol- 
lowing: ‘‘If the jury determines that the plaintiff is 
entitled to recover against the defendant on the 
claims of the plaintiff and that the defendant is en- 
titled to recover against the plaintiff on its counter- 
claim, then you should deduct the lessor [sic] 
amount from the greater amount and return your 
verdict in favor of the party entitled to the greater 
amount for the difference only.”’ 

It is noted that owner-appellant did not object to 
this instruction. 

Instruction No. 6 states that each party has a duty 
to perform its obligations under the contract. The 
first requirement would be that the party make an 
honest endeavor to perform. The second would be 
that the other party receive some benefit which was 
retained. It is noted that the instruction as given 
provides that some measure of nonperformance 
would be tolerated if the defendant has received, 
with relatively minor and unimportant deviations, 
what was bargained for. 

It would appear to the court that although the in- 
struction given is somewhat different than that sub- 
mitted by owner, nothing really has been omitted 
when all of the instructions given are considered to- 
gether. 

Our court has ruled that jury instructions must be 
considered together, and if when considered as a 
whole they state the law correctly, they are not er- 
roneous. Gee v. Dinsdale Brothers, Inc., 207 Neb. 
224, 298 N.W.2d 147 (1980). This court has also held 
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that in framing the instructions it is not necessary 
that the trial court follow the exact language used by 
this court in stating a rule of law. Segebart v. Greg- 
ory, 160 Neb. 64, 69 N.W.2d 315 (1955). 

In view of the above we believe that the instruc- 
tion given, although not set forth in the same terms 
as that offered by owner, was sufficient. 

The court comes next to the question of whether or 
not the trial court erred in failing to sustain owner’s 
motion for mistrial. Owner sets forth that the court 
committed prejudicial error in failing to sustain the 
motion for mistrial where builder’s attorney in 
cross-examination of owner’s president obtained re- 
sponses to questions wherein insurance was injected 
into the case. 

Owner cites Motis v. Manning, 200 Neb. 5938, 264 
N.W.2d 844 (1978), in support of the proposition that 
where insurance has been interjected into the case, 
the court must admonish the jury, and upon proper 
motion by the adverse party dismiss the case. In 
the present case the reference to insurance first 
came up during the cross-examination of owner’s 
president by builder’s counsel. The questions lead- 
ing up to the disclosure were as follows: ‘‘Q Dur- 
ing the first visit that Bill Lange made to your farm 
when you first talked about this option 1 for repairs to 
the grain bin, was there anyone present other than 
you and your son and Bill Lange? A Not at the mo- 
ment we were talking. There was another man on 
the farm also examining the tanks. Q What was 
his name? A I don’t know. He’s with MFA Insur- 
ance.”’ 

No objection was made by owner’s counsel at the 
time this response was made, nor did the court ad- 
monish the jury to disregard such statement. 

In a later cross-examination of the same witness 
by builder’s counsel, the questions and answers were 
as follows: ‘‘Q Now, Mr. Cruise, you’ve not paid 
the Langes for any of the work that they did? A No, 
I haven’t. Q In your cross-petition and in the evi- 
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dence that you’ve offered here, you’re asking that 
Langes pay for the repairs done by Quail and by the 
electricians and all of those other people, is that cor- 
rect? A Yes, damages that were occurred [sic]. 
Q Now when the wind damaged your bin, Mr. 
Cruise, damaged the bin belonging to Open Circle R, 
didn’t you expect to have to pay somebody for those 
repairs? A That is what I carry insurance for, and 
I carry a lot of insurance.”’ 

This court notes that these responses injecting the 
reference to insurance into the case were answers 
unsolicited by builder’s counsel and were not respon- 
sive to the questions asked. 

The reference to insurance in Motis v. Manning, 
supra, came as a result of statements made by 
plaintiff's own witness in response to plaintiff’s 
counsel’s question. In that situation the error could 
have been avoided had counsel admonished his own 
witness prior to examination. That situation can be 
distinguished from the situation involved here be- 
cause builder’s counsel could not have anticipated 
such response from a hostile witness, especially 
where the answer was never solicited and was not 
responsive. 

The general rule appears in Annot., 4 A.L.R.2d 
761, 784 (1949), and has been adopted by most juris- 
dictions. ‘‘By weight of authority . .. the fact that 
an irresponsive or inadvertent answer includes a 
reference to insurance will not be ground for declar- 
ing a mistrial.”’ 

Where counsel propounds questions which call for 
proper evidence, the fact that an irresponsive or in- 
advertent answer includes reference to insurance 
will not be a ground for declaring a mistrial. This is 
especially true where the question is propounded by 
plaintiff’s counsel on cross-examination of defend- 
ant’s witness. Muehlbach v. Mercer Mortuary and 
Chapel, Inc., 93 Ariz. 60, 378 P.2d 741 (1963); Mc- 
Caffery v. St. Louis Pub. Serv. Co., 363 Mo. 545, 252 
S.W.2d 361 (1952); Stewart v. Hilton, 247 Iowa 988, 77 
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N.W.2d 637 (1956). Nor can the defendant complain 
if it is interjected by his own witness and the plain- 
tiff is in no way responsible for it. Flatt v. Hill, 379 
S.W.2d 926 (Tex. Civ. App. 1964); Hl Rancho Res- 
taurants, Inc. v. Garfield, 440 S.W.2d 873 (Tex. Civ. 
App. 1969). 

In the first instance builder’s counsel asked for the 
names of persons present at the initial examination 
of the premises. In the second incident involved, 
builder’s counsel asked who was to pay for the re- 
pairs, which would appear to be a relevant fact inas- 
much as owner had refused to pay builder and had 
sought, coincidentally, in its countersuit, repair cost 
to be paid by builder to another contractor hired to 
proceed with ‘‘Option II.’’ Builder’s counsel had not 
interjected the insurance through any witness he 
could have admonished. The trial court did not 
abuse its discretion when it ruled that owner- 
appellant was not entitled to a mistrial. 

The judgment of the trial court is affirmed. 

AFFIRMED. 


YALE RICHARDS, TRUSTEE, AN INDIVIDUAL, FOR AND ON 
BEHALF OF WESTSIDE SUPPLY COMPANY, APPELLEE, V. 
ROBERT L. ARTHALONEY AND KAREN K. TAYLOR, 
APPELLANTS. 
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Usury. Under Illinois law the question of whether a loan is usurious 
is a question of fact, and in determining that question equity will 
look to the substance of the transaction and disregard the form, 
and will not permit parties to evade the statute by any scheme or 
expedient. 
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KRIvosHAé, C.J.,  BoSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


Krivosna, C.J. 

The instant action was commenced in the district 
court for Douglas County, Nebraska, in which the 
plaintiff sought to foreclose upon a real estate mort- 
gage dated September 16, 1976, covering three sepa- 
rate tracts of land which had been delivered by the 
appellants, Robert L. Arthaloney and Karen K. Tay- 
lor (formerly Karen K. Arthaloney) (Arthaloneys), 
then husband and wife, to the appellee, Yale Rich- 
ards, as trustee for and on behalf of Westside Supply 
Company, to secure a certain note executed by the 
Arthaloneys. The note, also dated September 16, 
1976, which was executed and delivered by the 
Arthaloneys to Richards, was in the principal sum of 
$45,067.82. Robert L. Arthaloney was the sole stock- 
holder of Robert’s Sheet Metal Co. (Robert’s), a 
corporation, and the corporation was operated by 
the Arthaloneys during all the times relevant to this 
action. 

Following the trial, the district court found that 
the Arthaloneys were indebted to Richards in the 
sum of $16,582.90, and ordered a foreclosure of the 
real estate in satisfaction of the debt. The 
Arthaloneys have now appealed to this court, as- 
signing five specific errors allegedly committed by 
the trial court. We have reviewed all of the as- 
signed errors and will discuss them hereafter in de- 
tail. Our examination of the assignments, however, 
leads us to the conclusion that the trial court was es- 
sentially correct in its decision and, except as 
modified herein, the judgment should be affirmed. 

The evidence discloses that Robert’s, a heating 
and air-conditioning business located in Elkhorn, 
Nebraska, and a customer of Westside Supply Com- 
pany, was having financial difficulty in 1976. Ap- 
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parently, Robert’s had experienced such difficulty 
on previous occasions, but it had succeeded, at least 
temporarily, in working out those difficulties. In 
1976 Robert’s was indebted to Westside in the 
amount of $35,000 for material supplied by Westside 
to Robert’s. Westside determined to terminate Rob- 
ert’s credit with Westside, and so advised Robert’s. 
Because Westside was a principal supplier of Rob- 
ert’s, such action would have been extremely detri- 
mental to Robert’s and would have resulted in the 
company, in all probability, having to discontinue its 
operations. 

In an effort to assist Robert’s out of its financial 
difficulties, Westside agreed to arrange a loan for 
Robert’s with a lending institution known as Finan- 
cial Management Services, Inc. (FMSI). The evi- 
dence discloses that FMSI was an Ohio corporation 
with its principal place of business in Illinois. As 
the FMSI membership agreement offered in evi- 
dence discloses, FMSI was in the business of provid- 
ing financing plans for wholesale suppliers who were 
members of FMSI, as well as for the customers of 
such members. Westside was a member of F‘MSI, 
and therefore Robert’s, as a customer of Westside, 
was eligible for such a loan. In fact, the evidence 
discloses that in both 1974 and 1975 Robert’s had bor- 
rowed money from FMSI through this method and 
was still indebted to FMSI for these loans. 

Under the terms of the agreement the customer, 
Robert’s, was required to sign a note with F'MSI, 
and the supplier member, Westside, was required to 
guarantee the note. Pursuant to this arrangement, 
the Arthaloneys, on September 16, 1976, signed a 
promissory note in favor of FMSI in the principal 
sum of $45,067.82 (Illinois note). While the note it- 
self was not personally signed by the Arthaloneys, 
they did sign a power of attorney which appointed 
Joe McLaughlin, ‘‘with right of substitution,’’ to 
physically execute the note within the State of Illi- 
nois, where F’'MSI was located. Apparently, this 
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was done to have the note signed in the state where 
FMSI conducted its business, and therefore to sub- 
ject the transaction to the laws of the State of Illi- 
nois. This note, the Illinois note, was an installment 
note which obligated Robert’s to make 36 monthly 
payments of $1,251 to F‘MSI. 

Westside agreed to guarantee the loan to FMSI, 
but, as a condition of guaranteeing that loan, it re- 
quired the Arthaloneys to sign a note in Nebraska in 
favor of Westside in the amount of the Illinois note. 
Furthermore, to secure the Nebraska note, Westside 
required the Arthaloneys to execute and deliver to 
Westside a mortgage. The mortgage covered the 
three tracts of land owned by the Arthaloneys. Ad- 
ditionally, the Arthaloneys were required to execute 
an indemnity agreement whereby the Arthaloneys 
agreed to indemnify and hold Westside harmless 
from any payments which Westside would be re- 
quired to make for and on behalf of Robert’s in the 
event that Robert’s defaulted in payment. 

The Arthaloneys made monthly payments to FMSI 
from October 15, 1976, to April 15, 1978, at which time 
they defaulted in payment, and F‘MSI required West- 
side to continue making payments on the note. The 
evidence discloses that the balance due on April 15, 
1978, when Robert’s defaulted, was in the amount of 
$19,141.32. Pursuant to the membership agreement 
entered into between Westside and F‘MSI, F'MSI took 
monthly payments from Westside’s dealer reserve 
account in payment of the Illinois note. Westside 
then, through its trustee, sought to recover from the 
Arthaloneys on their Nebraska note and mortgage. 

In perfecting their appeal to this court the 
Arthaloneys have assigned five specific errors. We 
shall discuss each of them in disposing of the appeal. 

We believe that the first and most significant issue 
which must be addressed is assignment No. 3. In 
that assignment the Arthaloneys maintain that the 
trial court erred in not finding that Westside was ob- 
ligated to raise the defense of usury with FMSI on 
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the Illinois note and that by failing to do so waived 
its right to reimbursement from the Arthaloneys. In 
arriving at its decision the trial court found that al- 
though the Illinois note to FMSI was usurious, West- 
side had no obligation to raise the defense absent a 
request from the Arthaloneys. We need not, how- 
ever, reach the question of Westside’s obligation as 
guarantor to raise the defense of usury because we 
believe the trial court was in error in concluding 
that the Illinois note was usurious. 

The Arthaloneys alleged that under the provisions 
of Ill. Ann. Stat. ch. 74, §4 (Smith-Hurd 1966), the 
Illinois note exceeded the lawful rate of interest 
which could be charged under Illinois law. While 
on its face that may be true, the same section of the 
Illinois statute relied upon by the Arthaloneys pro- 
vides for certain exceptions to the limitation on the 
amount of interest that may be charged, much like 
the Nebraska law. Neb. Rev. Stat. § 45-101.04(2) 
(Reissue 1978). Section 4(c) of the Illinois Interest 
Act provides as follows: ‘‘It is lawful to charge, 
contract for, and receive any rate or amount of in- 
terest or other compensation with respect to the fol- 
lowing transactions: ... (c) Any business loan to 
a business association or copartnership or to a per- 
son owning and operating a business as sole pro- 
prietor or to any persons owning and operating a 
business as joint venturers, or to any limited part- 
nership, or to any trustee owning and operating a 
business or whose beneficiaries own and operate a 
business, transacted solely for the purpose of carry- 
ing on or acquiring the business of such business as- 
sociation, copartnership, joint venture, limited part. 
nership, trustee, beneficiaries, or person . : 
(Emphasis supplied.) The trial court concluded 
that the exceptions enumerated did not apply to the 
facts of this case because the loan to the Arthaloneys 
was not a loan to any of the specific individuals or 
entities named in subsection (c). We believe, how- 
ever, that a reading of the Illinois cases establishes 
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that if, in fact, the loan is a ‘‘business loan,’ as op- 
posed to a ‘‘nonbusiness loan,’’ the exemption ap- 
plies even though the Arthaloneys individually 
signed the note through their agent. 

The evidence introduced at trial makes it quite 
clear that although the Arthaloneys individually au- 
thorized the execution of the various documents, the 
loan was clearly a business loan made for and on 
behalf of Robert’s, the corporation. Exhibit 1, for 
example, the FMSI membership agreement under 
which the loan was made, specifically provides that 
the purpose of the plan is to provide financing for 
members ‘‘and the customers of such Members,’’ 
implying that the loans are limited to business pur- 
poses. Section 2 of the same agreement, entitled 
‘‘Operating Procedures,’’ provides in part, ‘‘From 
time to time, with the voluntary consent of the cus- 
tomer, the Member may select certain accounts 
owed to the Member by its customer for financing in 
accordance with the Plan,’ again implying that 
these loans are only made for the purpose of paying 
off customer business accounts. In fact, one of the 
conditions of the loan agreement is that the member 
must, simultaneously with the making of the loan, 
assign to FMSI the customer’s unpaid business ac- 
counts. 

Exhibit 5 was the indemnity agreement executed 
by the Arthaloneys in favor of Westside. It recited 
in part, ‘‘WHEREAS, Arthaloneys have executed 
and delivered to Financial Management Services, 
Inc., an Ohio corporation, a certain promissory note 
of even date herewith, in the principal sum of Forty- 
Five Thousand Sixty-Seven and 82/100 Dollars 
($45,067.82) for Robert’s Sheet Metal Co., and... .’’ 
(Emphasis supplied.) Again, this establishes the 
fact that the loan was made on behalf of the business 
and not the individuals. 

Exhibit 7, the minutes of a special meeting of the 
board of directors of Robert’s, provided in part as 
follows: ‘‘Mr. Arthaloney explained to the meeting 
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that he and Mrs. Arthaloney had been called upon to 
execute certain documents of indemnification and 
indebtedness in favor of Financial Management 
Services, Inc. and Yale Richards, Trustee, for the 
benefit of Westside Supply Company, which docu- 
ments he then proceeded to read to the meeting. He 
informed the meeting that he and Mrs. Arthaloney 
were willing to execute such documents, provided 
that the corporation [Robert’s Sheet Metal Co.] 
should indemnify them and he then read an Indem- 
nification and Hold Harmless Agreement which he 
requested the corporation execute in favor of Robert 
L. Arthaloney and Karen K. Arthaloney.’’ 

Exhibit 8 was the indemnification agreement 
signed by Robert’s Sheet Metal Co. to Robert L. 
Arthaloney and Karen K. Arthaloney, and it recited 
the fact that the Arthaloneys had signed the loan 
documents, including the FMSI note, on behalf of 
Robert’s Sheet Metal Co. The agreement spe- 
cifically provided, ‘‘WHEREAS, said obligation 
arose out of the business affairs of ROBERT’S 
SHEET METAL CO. and but for the execution of 
said documents, the said WESTSIDE SUPPLY 
COMPANY would have filed suit for the collection of 
said obligations . Nas 

Finally, exhibit 9, an agreement signed by the 
Arthaloneys to FMSI, acknowledged that the prin- 
cipal amount of the loan was to pay an account 
owing from ‘‘the Debtor to Westside Supply Co. 
‘SUPPLIER’ in the sum of $35000.00.’’ The evidence 
is clear that the only debtor having an account with 
Westside Supply Company in the amount of $35,000 
was Robert’s Sheet Metal Co. 

The evidence therefore is overwhelming that, re- 
gardless of how the documents may in fact have 
been executed, the loan was for the purpose of fi- 
nancing an open business account owed by Robert's, 
a corporation, to Westside Supply, in the amount of 
$35,000, plus some additional sums owed to F'MSI. 
In fact, the evidence conclusively establishes that 
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the funds acquired through the F’MSI loan were dis- 
tributed as follows: (1) $9,115.28 to FMSI for a 
debt already outstanding from previous loans made 
in 1974 and 1975; (2) $4,483.76 for a past due floor 
plan account of Robert’s; and (3) $26,934.72 to West- 
side on its current open account. As noted by the 
Illinois court in Huss v. Maras, 77 Ill. App. 3d 554, 
556-57, 396 N.E..2d 92, 94 (1979): ‘‘Although no au- 
thority appears to have defined the word ‘loan’ in 
the context of the business loan exception, the term 
should be broadly read so as to effectuate the policy 
underlying the exception. It appears that the 
legislature intended to give vitality to business fi- 
nancing, to make financing more available to 
smaller business ventures by exempting such trans- 
actions, whether evidenced by loans in the conven- 
tional sense or by any other financing.’’ And as 
noted in Chicago Title & Trust Co. v. Jensen, 271 Ill. 
App. 419, 422 (1933): ‘‘The question whether a loan 
is usurious is a question of fact, and in determining 
that question equity will look to the substance of the 
transaction and disregard the form, and will not per- 
mit parties to evade the statute by any scheme or 
expedient.’’ 

A reading of the various Illinois cases dealing with 
the question of usury leads one to the conclusion that 
certain factors are significant in determining 
whether a loan is in fact a business loan falling 
within the statutory exception, or otherwise invalid. 
Those factors are: (1) Is the transaction an at- 
tempt on the part of individual signatories of the 
promissory note to apply the proceeds of the loan to 
carrying on or acquiring any business of theirs? (2) 
Is there a representation by a borrower to the lender 
that the loan is a business loan within the meaning of 
the Illinois statute, thereby estopping the borrower 
from claiming that the note was not exempt? (3) Is 
the use of the loan proceeds to discharge business 
liabilities rather than personal or nonbusiness ones? 
(4) What is the purpose of the loan? See, Metcoff 
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v. Mutual Trust Life Insurance Co., 33 Ill. App. 3d 
1059, 389 N.E.2d 440 (1975); Ross v. Lake City Equity 
Finance Corp., 425 F.2d 1 (7th Cir. 1970); Ehlers v. 
Frey, 109 Ill. App. 3d 1004, 441 N.E.2d 651 (1982); 
Northwest Fed. Sav. € Loan Ass’n v. Weisberg, 97 Til. 
App. 3d 470, 422 N.E.2d 1101 (1981). We believe that 
when these factors are examined in light of the evi- 
dence, one must conclude this was a business loan 
within the exemption provisions of the Illinois stat- 
ute. 

In Rock River Sav. & Loan Ass’n v. Kelly, 58 Til. 
App. 3d 339, 374 N.E.2d 1141 (1978), the Illinois court 
held that a loan to individual shareholders came 
within the business exemption of the Illinois Interest 
Act, thereby precluding the defense of usury. In 
Rock River various individuals, who were stock- 
holders of a corporation owning a motel, sought long- 
term financing for their motel. In order to obtain 
the financing they were required to individually sign 
the note and mortgage. The interest rate exceeded 
the then lawful rate to individuals. In the action to 
foreclose the mortgage the individuals defended on 
the grounds of usury. In rejecting the defense the 
Illinois court said: ‘‘In the instant case, the indi- 
vidual defendants contend that they . . . had no per- 
sonal business interest in obtaining the loan. ... It 
is ... apparent that the improvement of the prop- 
erty owned by Sterling Motel was undertaken in an- 
ticipation of future financial gain by the corporation, 
and that such financial gain would inure to the bene- 
fit of the shareholders of Sterling Motel. It is also 
noted that the failure to obtain permanent financing 
for the improvements to the Sterling Motel property 
would have a detrimental impact upon the financial 
stability of Sterling Motel, and a consequential ad- 
verse impact on the value of the shares of Sterling 
Motel, which were held by the individual defendants. 
Therefore, while the proceeds of the loan may have 
been directed to be paid to the corporation by the in- 
dividual defendants, as shareholders of such corpo- 
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ration, the individual defendants, in obtaining the 
loan, were acting collectively as a business associ- 
ation or joint venture in promotion of the project and 
their investments in the shares of Sterling Motel.’’ 
58 Ill. App. 3d at 342-43, 374 N.E.2d at 1143-44. 
Further, in Maywood-Proviso State Bk. v. Sotos, 
95 Ill. App. 3d 155, 419 N.E.2d 668 (1981), the Illinois 
court held that the interest charged on a loan was 
not usurious because the purpose of the loan was to 
assist a corporation by getting rid of a pressing 
creditor and thus constituted a ‘‘business loan’’ 
within the meaning of the [llinois usury exemption 
statute. In Sotos the evidence disclosed that the 
Sotoses were the sole shareholders and officers of a 
corporation known as Mr. George’s Restaurant, Ltd. 
The corporation had an outstanding balance on its 
account with Consumers Packing Company, its sup- 
plier of meat. The president of Consumers sug- 
gested and encouraged the Sotoses to borrow money 
to pay off the account. Moreover, he arranged a 
bank loan for them and actually brought the note to 
the restaurant for the Sotoses to sign. When suit 
was later filed on the note, the Sotoses defended on 
the grounds that the rate charged them as individu- 
als was usurious. Again, in rejecting the contention 
that the loan was made to the two individuals and 
not to the business, the court said: ‘‘While the de- 
fendants contend that the loan was for an existing 
debt of a corporation for which they had no liability 
and the proceeds went directly to Consumers and 
were never in their control, the purpose of the loan 
was obviously to assist the corporation by getting rid 
of a pressing creditor. In doing this they were 
clearly motivated by a desire to help the corpora- 
tion, not a desire to help Consumers .... The fact 
that the Bank was apparently also motivated by a 
desire to help Consumers... . in making the loan, 
rather than to help Mr. George’s Restaurant, makes 
no difference in this regard—it was still a loan for 
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business purposes.” 95 Ill. App. 3d at 160, 419 
N.E.2d at 672. 

Likewise, in the instant case the evidence makes it 
clear that FMSI would not have made a loan to the 
Arthaloneys unless it was for a business purpose on 
a business debt owed to one of the members of 
FMSI. In fact, part of the loan was used to repay 
what was already a delinquent business debt owed 
by Robert’s to F'MSI. 

The Arthaloneys rely heavily upon the case of 
Metcoff v. Mutual Trust Life Insurance Co., 33 Ill. 
App. 3d 1059, 339 N.B.2d 440 (1975). They, however, 
misread this decision. In Metcoff two sons of 
Metcoff desired to obtain a loan to develop a real es- 
tate investment. Because they were unable to ob- 
tain the loan individually, the prospective lender 
suggested that the sons enlist the financial support 
of their parents, and a loan was eventually ne- 
gotiated with the parents while the sons signed as 
principals. The court adopted the view that the loan 
was made to the parents, who had no direct business 
interest in the real estate investment, and that the 
loan proceeds were then transferred to the sons for 
the sons’ business purposes. The parents in that 
case were permitted to interpose the defense of 
usury for the reason that no business purpose of the 
parents was served by the loan. The court did not 
permit the sons, however, to interpose the defense. 

In the instant case the Arthaloneys cannot main- 
tain that, like the elder Metcoffs, they were innocent 
bystanders. The Arthaloneys recognized that the 
FMSI loan was a business loan to Robert’s regard- 
less of who signed the note. So direct was the loan 
to Robert’s Sheet Metal Co. that although Robert 
Arthaloney was the sole stockholder of the corpora- 
tion, he went through the steps of-calling a formal 
meeting of Robert’s and, as president of Robert’s, 
signed an indemnity agreement to him and his wife 
individually. 

The evidence in the record is simply overwhelm- 
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ing that the loan was a business loan to Robert’s for 
a business indebtedness. The trial court therefore 
should have determined that the Illinois note was a 
business loan to Robert’s and was not usurious. 
Having determined that the Illinois note was not 
usurious and was therefore valid, we now address 
the other assignments raised by the Arthaloneys. 

The Arthaloneys contend that the trial court erred 
in finding that there was adequate consideration for 
the various notes. In this regard the Arthaloneys 
are themselves in error. Their argument is based 
upon a statement found in 11 Am. Jur. 2d Bills and 
Notes § 227 at 255-56 (1963), which provides: ‘‘No 
considerataion [sic] can be predicated upon a pre- 
existing obligation which has been fully performed 
or discharged, or an alleged obligation which is void 
or nonexistent ... . These principles are par- 
ticularly applicable to an instrument given for an 
obligation of a third person, and it has been held that 
an instrument is without consideration where given 
for a debt of a third person where such debt is worth- 
less and uncollectible.’’ (Emphasis supplied.) The 
Arthaloneys maintain that because Robert’s Sheet 
Metal Co. was suffering such severe business losses, 
the loan by FMSI to it created a debt which was 
worthless and uncollectible. That, of course, is not 
what the citation in 11 Am. Jur. 2d, supra, means. 
The evidence discloses that after the loan by FMSI 
was made Robert’s continued operating as a busi- 
ness for a considerable period of time, and in fact 
made payments on the loan from October 15, 1976, to 
April 15, 1978. The evidence further discloses that 
the Arthaloneys took considerable moneys out of the 
corporation by way of salaries during that same 
period of time. To suggest that the debt was worth- 
less and uncollectible, within the meaning of the 
American Jurisprudence citation, and therefore 
without consideration, is foolish beyond further dis- 
cussion. The assignment is simply without merit. 

A further assignment of error raised by the 
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Arthaloneys is that the Nebraska note was usurious. 
This, likewise, is simply without merit. The Ne- 
braska note provided for no interest until default. 
The amount of the Nebraska note was identical to 
the principal amount of the Illinois note guaranteed 
by Westside, and specifically provided that ‘‘this 
note shall bear interest after maturity at the 
maximum lawful rate.’’ The Arthaloneys argued 
that because the Illinois note was usurious, therefore 
the Nebraska note was usurious. But since we have 
already determined that the Illinois note was not 
usurious, it therefore follows that the Nebraska note 
was not usurious. See, also, Moffitt-Harrison Build- 
ers, Inc. v. Sandman, 177 Neb. 425, 129 N.W.2d 524 
(1964); Western Securities Co. v. Naughton, 124 Neb. 
702, 248 N.W. 56 (1933). The assignment must be 
overruled. 

An additional assignment of error is generally to 
the effect that Westside was not entitled to reim- 
bursement for the sums allegedly paid out by it to 
F'MSI because there was no competent evidence in- 
troduced at trial to establish that such sums had 
actually been paid by Westside. Again, the record 
is to the contrary. The Arthaloneys’ argument in 
this regard is based upon their claim that exhibit 20, 
a computer printout, should not have been admitted 
into evidence as a business record and that without 
exhibit 20 the record is devoid of any relevant evi- 
dence on this issue. Exhibit 20 consisted of both a 
computer printout and certain pencil notations ap- 
parently put on the document after the business rec- 
ord was prepared. Disregarding the pencil nota- 
tions, it is clear that exhibit 20, as originally pre- 
pared, was a business record which was admissible 
in evidence in accordance with the Nebraska Evi- 
dence Rules. See Neb. Rev. Stat. § 27-803(5) (Re- 
issue 1979). When one considers exhibit 20 without 
the pencil notations, together with the other evi- 
dence offered at trial, the amount due and owing to 
Westside was clearly established. Exhibit 11 indi- 
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cates the payments made by Westside to FMSI. 
This fact was further testified to by David Nowell, 
general manager of F'MSI, who testified that exhibit 
11 reflected the payments made by Westside through 
its dealer account after default by the Arthaloneys. 
The only objection made to exhibit 11 was that it rep- 
resented a loan to Robert Arthaloney and not to Rob- 
ert’s, and therefore was irrelevant. This objection 
was correctly overruled. The evidence in the record 
clearly establishes what payments were made by 
Westside to FMSI. There is simply no merit to this 
assignment of error. 

Having determined, however, that Richards did in 
fact introduce sufficient evidence from which it 
could be determined how much money was paid by 
Westside to FMSI on behalf of Robert’s, we must re- 
examine the trial court’s determination as to the 
amount due and owing to Richards by the 
Arthaloneys under the indemnity agreement. Pur- 
suant to § 3 of the membership agreement, and the 
testimony with respect to the deductions made from 
the dealer reserve account, Westside is entitled to be 
reimbursed for the amount that it paid to FMSI as 
guarantor of the note. The trial court awarded a 
total sum of $16,582.90. Of this amount $3,965.32 plus 
interest was to satisfy Robert’s open account to 
Westside, and $12,617.58 was to satisfy moneys pre- 
sumably paid by Westside to FMSI. The court cal- 
culated the amount of reimbursement on the basis of 
§ 4 of the membership agreement, which indicates 
that upon default Westside may repurchase the loan, 
and in doing so the interest was to be calculated at 
the rate that FMSI paid. Because the amount of the 
interest was not proved at trial, the court concluded 
that the amount was not to be included in the judg- 
ment. However, a review of the record indicates 
that pursuant to § 3 of the membership agreement, 
FMSI was entitled to and did in fact, after default by 
the Arthaloneys, deduct monthly installment pay- 
ments from Westside’s dealer reserve account in 
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lieu of payment. The record discloses that before 
default the Arthaloneys paid a total of $23,798.24, 
representing both principal and interest. This left 
an outstanding balance at the time of default in the 
amount of $19,141.32. Westside is entitled to be re- 
imbursed the amount which was deducted from its 
dealer reserve account in payment of the note to 
FMSI. The record discloses that the deductions 
from the account were made, and therefore the 
amount to be reimbursed should be modified to re- 
flect the amount deducted and paid to FMSI, which 
was in the sum of $19,141.32 plus interest in the sum 
of $2,128.26. Richards is entitled to foreclose the 
mortgage to satisfy the debt, which we determine to 
be in the amount of $25,234.90, representing 
$21,269.58 on the FMSI loan and $3,965.32 on the open 
account. 

Likewise, the last assignment of error is without 
merit. The Arthaloneys contend that the court 
erred in finding that the FMSI note was signed by an 
authorized agent, because the power of attorney ap- 
pointed Joe McLaughlin and, in fact, the note was 
signed by Frank T. Capalino, Jr. To begin with, the 
power of attorney appointed Joe McLaughlin ‘‘with 
right of substitution’? by him. The evidence dis- 
closes that Mr. Capalino succeeded Mr. McLaughlin 
in the position of general manager of F‘MSI, and by 
his assuming this position he was in fact substituted 
for McLaughlin. Moreover, the Arthaloneys, with 
knowledge of who signed the note, did in fact accept 
the benefits from the loan and the note which had 
been executed. They also made 19 payments on the 
note without objection as to the signature. By ac- 
knowledging the debt, and making payments with no 
objection, the Arthaloneys ratified and authorized 
the signature and cannot now be heard to complain. 
See Neb. U.C.C. § 3-404 (Reissue 1980). See, also, 
Farmers Union Coop Assn. v. Commercial State 
Bank, 187 Neb. 376, 191 N.W.2d 168 (1971). 

Having concluded, therefore, that all of the 
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Arthaloneys’ assignments of error are without 
merit, the judgment of the trial court is affirmed as 
modified herein. 

AFFIRMED AS MODIFIED. 


MERWIN FE). JAMESON ET AL., APPELLEES, V. GILBERT 
NELSON ET AL., APPELLANTS. 
341 N.W.2d 596 


Filed December 23, 1983. No. 82-610. 


1. Courts: Appeal and Error. On remand by this court the tria} 
court has no alternative but to follow the directions given. 

2. Judgments: Appeal and Error. In the absence of any evidence 
that the relief ordered by the trial court's judgment on the mandate 
is in excess of that necessary to accomplish this court’s directions, 
the judgment on the mandate must be affirmed. 

Appeal from the District Court for Franklin 
County: BERNARD SpraGug, Judge. Affirmed. 


Steven A. Russell of Jacobsen, Orr & Nelson, for 
appellants. 


Tye, Worlock, Tye, Taylor & Hopkins, for appel- 
lees. 


Krivosua, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


WHITE, J. 

This is an appeal from a judgment on the mandate 
issued by this court in Jameson v. Nelson, 211 Neb. 
259, 318 N.W.2d 259 (1982). The facts are sufficiently 
set forth in that opinion, and only those necessary to 
the disposition of the matter will be repeated. 

At issue in the principal case was construction of a 
drainage system which ‘‘consisted of the ditch along 
the south line of the north half of Section 8 beginning 
at the point where the defendants contend the nat- 
ural draw or depression begins and extending 
eastward approximately 3,000 feet. The ditch is 
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approximately 50 feet wide at the top with the sides 
sloping to a flat bottom approximately 12 feet wide. 
The ditch is 9 feet deep at its greatest depth. Itis to 
be located wholly upon Nelsons’ land. The com- 
pleted project would also contain two branch drains 
extending northerly from the ditch into the northeast 
quarter to drain the pond and lagoon areas.’’ Id. at 
262, 318 N.W.2d at 262. 

In reversing the judgment of the trial court, we 
held at 266, 318 N.W.2d at 264, that ‘‘a natural de- 
pression or draw into which surface waters were 
wont to flow in a state of nature does not exist at the 
point on the defendants’ land where the proposed 
ditch empties. We hold, therefore, that the defend- 
ants are not entitled to drain the ponds and other 
surface waters from the northeast quarter of Section 
8 into the draw on the southwest quarter of Section 
8.’ (Emphasis supplied.) We then remanded ‘‘for 
entry of a decree granting appropriate relief in ac- 
cordance with this opinion.’’ Id. at 267, 318 N.W.2d 
at 264. 

On remand the trial court entered a judgment on 
the mandate. “IT IS THEREFORE ORDERED, 
ADJUDGED AND DECREED that the judgment of 
the Court in favor of the Defendants denying Plain- 
tiffs’ request for permanent injunction be, and the 
same is hereby reversed, the Defendants being 
hereby permanently enjoined from draining waters 
currently existing upon Defendants’ lands as well as 
future surface and flood waters on or upon the lands 
of the Plaintiffs and that the ditch running in an 
East and West direction upon Defendants’ lands and 
just North of the property line between the prop- 
erties of the parties hereto is hereby ordered to be 
closed and said lands returned to their original state 
prior to the beginning of construction of the ditch on 
or about the 5th day of February, 1980, said work to 
be done and completed and said lands restored in no 
more than sixty (60) days from the date hereof... .’’ 
(Emphasis supplied.) 
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The single error assigned is, ‘“The Judgment Upon 
Mandate of the Supreme Court entered by the trial 
court exceeded the scope of the original mandate.”’ 
Brief for Appellants at 1. 

Appellants argue, and we agree, that on remand 
the trial court has no alternative except to follow the 
directions given. De Lair v. De Lair, 148 Neb. 398, 
27 N.W.2d 540 (1947); Marksbury & Washington v. 
Board of Education, 199 Neb. 288, 258 N.W.2d 242 
(1977). 

Our directions were of necessity general and de- 
signed to be remedial. In essence, appellants sug- 
gest in their brief that the remedy sought was to pre- 
vent water from the ditch and laterals from flowing 
on appellees’ land and that a simple plug in the ditch 
at the point where it joined the existing ditch was 
sufficient to ensure the results ordered; that the 
ditch was helpful and beneficial to the appellants’ 
land, even without an outlet; and that the lower 
court exceeded its authority in directing the entire 
ditch filled. 

We note, however, that these factual matters are 
asserted in appellants’ brief only, and there is no bill 
of exceptions. 

Obviously, the complete closing of the ditch will 
afford the relief directed by this court. In the ab- 
sence of any evidence that the relief ordered by the 
judgment on the mandate is in excess of that neces- 
sary to accomplish that result, the judgment on the 
mandate must be affirmed. 

AFFIRMED. 
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JUNIATA FEEDYARDS, A JOINT VENTURE OF 
MoRRISON-QUIRK GRAIN CORPORATION, A NEBRASKA 
CORPORATION, ROBERT G. GOTTSCH, AND GOTTSCH 
FEEDING CORPORATION, APPELLEE, V. VIC Nuss, 
APPELLANT. 

342 N.W.2d 1 


Filed December 23, 1983. No. 82-627. 


1. Jury Instructions. It is the duty of the trial court, whether re- 
quested to do so or not, to submit to and properly instruct the jury 
on all material issues presented by the pleadings and supported by 
the evidence. 

An instruction which misstates the issues or defenses and 
has a tendency to mislead the jury is erroneous. Conflicting in- 
structions are erroneous and prejudicial unless it appears that the 
jury was not misled. 

3. Motions for New Trial: Appeal and Error. The standard of re- 
view of an order granting a new trial is whether the trial court 
abused its discretion. This court will not disburb an order granting 
a new trial unless it clearly appears that no tenable grounds ex- 
isted therefor. 


Appeal from the District Court for Morrill County: 
ROBERT R. Moran, Judge. Affirmed with directions. 


Jim Zimmerman of Atkins, Ferguson, Zimmer- 
man, Carney & Law, for appellant. 


Robert G. Pahlke of Van Steenberg, Brower, 
Chaloupka, Mullin & Holyoke, for appellee. 


WHITE and CapPoRALE, JJ., and BRopKEy, J., Re- 
tired, and BLusg, D.J., and CoLWELL, D.J., Retired. 


COLWELL, D.J., Retired. 

This is a suit on an agister contract for damages 
for failure to redeliver cattle to plaintiff, Juniata 
Feedyards, a joint venture of Morrison-Quirk Grain 
Corporation, a Nebraska corporation, Robert G. 
Gottsch, and Gottsch Feeding Corporation. The 
jury returned a $16,385.85 verdict against defendant, 
Vic Nuss. Plaintiff's motion for new trial was 
granted and the verdict was set aside. The trial 
judge assigned as reasons that the verdict was con- 
trary to the evidence and that there was patent error 
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in the instructions. From those assigned findings 
defendant appeals. We affirm. 

After preliminary discussions in the fall of 1977 
concerning defendant feeding cattle and providing 
adequate facilities, feed, and supervision, contracts 
were signed by the parties on December 23, 1977. 

The first contract, effective December 15, 1977, 
provided that Nuss would care for, feed, and main- 
tain 1,600 steers, of which 1,000 would be located at 
the Chauncey Ranch and 600 would be located at the 
Dukat Ranch. The second contract, effective Janu- 
ary 1, 1978, provided for the care and maintenance 
of 800 heifers at the Renteria Brothers Ranch. Both 
contracts contained the same language. 

Under the contract Juniata Feedyards was to pay 
Vic Nuss $20 per head of cattle upon delivery to 
Nuss, $20 per head at the end of the contract in June 
1978, and 26 cents per pound on the gain of the cattle 
while in Nuss’s care. 

Nuss was to care for and maintain the cattle in ac- 
cordance with generally accepted standards of ani- 
mal husbandry, and under § 6 of the contract he was 
to be present or cause a responsible person to be 
present each day at the locations where the cattle 
were located. 

In anticipation of some death loss during the 
course of the contract, the parties inserted the fol- 
lowing § 7, which provides in part: ‘‘a. In case of 
death from lightning or sickness, or other natural 
causes which are not attributable to Nuss’s negli- 
gence, Nuss shall provide Juniata Feedyards with 
the brand on the carcass. ... If such losses do not 
exceed three percent (3%) of the total number of 
animals cared for by Nuss in accordance with this 
agreement, neither Nuss nor Juniata Feedyards 
shall be obligated to pay the other for either the loss 
of the animal or the loss of feed ingested by the 
animal or the loss of services in caring and main- 
taining for said cattle. Nuss shall be responsible for 
all losses caused by his neglect and for all death 
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losses, regardless of cause, in excess of three per- 
cent (8%) of the total animals cared for, said total 
losses to be determined at the termination of this 
agreement, except death losses caused by an Act of 
God, such as blizzard, lightning, or epidemic. 

‘tb, Any other steers not accounted for at rede- 
livery time shall be chargeable to Nuss [sic] ac- 
count at the average weight per steer at the time of 
such redelivery. Price per pound is to be estab- 
lished by the average cost per head to Juniata at 
date_of purchase.’’ (The underlined portion was 
written in and initialed by Ken Morrison and Vic 
Nuss. ) 

In addition to the provisions discussed above, 
Juniata Feedyards was to pay the expense of all 
veterinary medicines determined by Nuss to be 
given the cattle in connection with their proper care. 

Shortly after plaintiff began delivering calves, 
Nuss informed it that the Dukat Ranch would not be 
accepting cattle and that the extra cattle should be 
shipped to the Chauncey Ranch. Sometime after 
that, Nuss indicated that a Mr. Woods had agreed to 
take some of the cattle and that Chauncey could take 
more cattle. 

Plaintiff contends the contracts were orally 
amended to provide for the additional cattle; de- 
fendant denies such agreement. 

The parties stipulated that, in all, (1) 2,125 head of 
steers were delivered to the Chauncey Ranch; (2) 
487 steers and 11 heifers were delivered to the Woods 
Ranch; and (3) 799 head of heifers were delivered to 
the Renteria Brothers Ranch. 

During the course of the feeding agreement, the 
plaintiff made payments to Nuss in excess of 
$107,000. 

There were several indications through the winter 
that there was a problem with the condition of the 
cattle, particularly those at the Chauncey Ranch. 
There was evidence that they were sick, unattended, 
thin, and poorly fed. One bunch of more than 300 
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head was discovered dead in a pile in such a condi- 
tion they could not be identified or counted. After 
Nuss had given several assurances as to the good 
condition of the cattle, he finally admitted the same 
were not true. At the end of the feeding contract 
Nuss was short either 521 or 542 head of the 2,125 
that were at the Chauncey Ranch, 75 head of those 
delivered to the Woods Ranch, and 5 head of those 
sent to the Renteria Brothers Ranch. Nuss argued 
that the losses were due to an epidemic of shipping 
fever complex and extreme cold weather and that 
therefore he was not responsible due to the ‘‘Act of 
God’’ clause in the contract. Plaintiff produced sub- 
stantial evidence in support of its theory that the 
cattle were not fed or cared for properly, as the 
cause of their death. There was also a dispute as to 
who was responsible for branding and vaccinating 
the cattle. 

Since the losses on the Renteria Brothers Ranch 
were minimal, the only real dispute regarding those 
cattle involved the amount due Nuss for the care and 
feeding. The significant dispute involves the cattle 
kept at the Chauncey Ranch and the Woods Ranch. 

At the instruction conference neither party ob- 
jected to the instructions here discussed. ‘‘Failure 
of counsel to object to proposed jury instructions 
after submission of them to him by the court for re- 
view precludes objection on appeal. ... Noncom- 
pliance by counsel with the requirement however, 
does not bar this court from opting to consider plain 
errors in a record indicative of a probable miscar- 
riage of justice.”” Barta v. Betzer, 190 Neb. 752, 754, 
212 N.W.2d 352, 354 (1973). ‘‘[I]t is the duty of the 
trial court, whether requested to do so or not, to sub- 
mit to and properly instruct the jury on all material 
issues presented by the pleadings and supported by 
the evidence.”’ Enyeart v. Swartz, 213 Neb. 732, 735, 
331 N.W.2d 513, 515-16 (1983). 

Instruction No. 6 has three parts that we identify 
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by letter for discussion: (A) Plaintiff’s burden of 
proof. No error is assigned. 

(B) Defendant’s defenses. ‘‘To establish his de- 
fenses, Nuss must prove one or more of the following 
propositions by a preponderance of the evidence: 

‘4. The animals supplied by Juniata were not 
reasonably suited for the purpose of the contract 


“2. The parties agreed that Juniata was to im- 
munize or vaccinate the animals before delivery and 
Juniata failed to do so. 

‘3. The parties agreed that Juniata was to brand 
the animals before delivery and Juniata failed to do 
So. 

‘‘4. The loss of animals was due to an ‘Act of 
God’... .” 

(C) Method to compute amounts due either 
party, if any. ‘‘If Nuss has proved any one or more 
of the foregoing propositions by a preponderance of 
the evidence, you shall deduct from the sum you 
found due Juniata, the animal death loss you find 
proximately resulted from Juniata’s breach of that 
particular proposition. You shall then deduct the 
amount you find due Nuss on the Renteria contract, 
Exhibit B, and return a verdict for Juniata for the 
difference. If from these determinations the result 
is a balance in favor of Nuss, you shall return a ver- 
dict in that amount for Nuss and against Juniata. 

“If Nuss has failed to prove any one or more of the 
foregoing propositions by a preponderance of the 
evidence, you will return a verdict for Juniata 
against Nuss for the amount you found due Juniata 
less the amount you find due Nuss on the Renteria 
contract, Exhibit B. If the result is a balance in 
favor of Nuss, you shall return a verdict in that 
amount for Nuss and against Juniata.’’ 

There was no separate damage instruction. We 
agree with the trial judge that a simplification of in- 
struction No. 6 and a separate damage instruction 
would have been beneficial. 
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“The instructions of the court must be considered 
in toto and if so considered they cover the issues 
raised by the pleadings and supported by the evi- 
dence, they are adequate.’’ Kresha Constr. Co., Inc. 
v. Kresha, 184 Neb. 188, 192-93, 166 N.W.2d 589, 592 
(1969). Other applicable given instructions were 
No. 9, requiring a meeting of the minds for the for- 
mation of an agreement which may be determined 
from either words and acts at the time or from the 
later manner of performance, and No. 10, stating the 
implied promises and duties of the parties, including 
plaintiff's duty to provide cattle that were reason- 
ably suited for the contract. 

From a review of the instructions, we note these 
errors in instruction No. 6: (1) Item 3 in part (B), 
“The parties agreed that Juniata was to brand the 
animals before delivery and Juniata failed to do so.”’ 
This was one of defendant’s alleged defenses that 
such was the proximate cause of death losses; how- 
ever, it was not supported in the evidence. ‘‘A liti- 
gant is entitled to have the jury instructed only upon 
those theories of the case which are presented by the 
pleadings and which are supported by competent 
evidence.” Vistron Corp. v. Scoular-Bishop Grain 
Co., 194 Neb. 696, 700, 234 N.W.2d 906, 909 (1975). 
That part of the instruction should not have been 
given. 

(2) This is the error referred to by the trial judge 
as a patent error, and it relates to the first sentence 
in part (C), ‘‘If Nuss has proved any one or more of 
the foregoing propositions by a preponderance of the 
evidence, you shall deduct from the sum you found 
due Juniata, the animal death loss you find proxi- 
mately resulted from Juniata’s breach of that par- 
ticular proposition.’’ (Emphasis supplied.) 

‘‘An instruction which misstates the issues or de- 
fenses and has a tendency to mislead the jury is er- 
roneous. ... Conflicting instructions are erroneous 
and prejudicial unless it appears that the jury was 
not mislead [sic].’’ Zimmerman v. Continental Cas. 
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Co., 181 Neb. 654, 660, 150 N.W.2d 268, 272 (1967); 
Hickman- Williams Agency v. Haney, 152 Neb. 219, 40 
N.W.2d 813 (1950). 

Although the word ‘‘sum”’ is a common word, it is 
indefinite as used here. ‘‘The sense in which the 
term [sum] is most commonly used is ‘money’... .’’ 
Black’s Law Dictionary 1287 (5th ed. 1979). As 
above used, ‘‘sum”’ is capable of two different mean- 
ings. The jury could interpret it to mean ‘‘money 
you found due Juniata’’ or ‘‘number of cattle you 
found due Juniata.’’ If the first interpretation is 
given, the instruction would mislead the jury by im- 
properly directing the jury to subtract death losses 
from money. An explanation was necessary to 
guide the jury, and none was provided. The other 
given instructions do not correct this error. 

‘The standard of review of an order granting a 
new trial is whether the trial court abused its discre- 
tion. This court will not disturb an order granting a 
new trial unless it clearly appears that no tenable 
grounds existed therefor.’’ Hegarty v. Campbell 
Soup Co., 214 Neb. 716, 720, 335 N.W.2d 758, 762 
(1983). 

Considering these errors, we conclude that the 
trial judge properly exercised his discretion in set- 
ting the verdict aside and granting a new trial for 
plain prejudicial errors that prevented plaintiff from 
having a fair trial. 

It is not necessary to discuss the other assigned 
error. 

It appears that the issue of defendant’s liability on 
the contracts as amended was properly submitted to 
the jury and that upon retrial the issues should be 
limited to an accounting of money advanced by each 
party and the amount due under the contracts as 
amended, including the implied duty of plaintiff to 
deliver cattle reasonably fit for the purposes of the 
contract. Caster v. Moeller, 176 Neb. 30, 125 
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N.W.2d 89 (1963), supp. op. 176 Neb. 446, 126 N.W.2d 
485 (1964). 
AFFIRMED WITH DIRECTIONS. 


STATE OF NEBRASKA, APPELLEE, V. PAUL KARL 
GOLTER, APPELLANT. 
342 N.W.2d 650 


Filed December 23, 1983. No. 82-646. 


1. Wiretaps: Affidavits. Under Neb. Rev. Stat. § 86-705(1)(c) 
(Reissue 1981), the ‘‘full and complete statement”’ required by the 
statute refers to a factual statement regarding investigative pro- 
cedures. 


An affidavit in support of an application for a 
wiretap order must include sufficient facts upon which a judge can 
independently determine whether a wiretap is a necessary investi- 
gate. technique to be used by a law enforcement agency. 

. A court can authorize a wiretap only on a factual 
basis of necessity and not on factually unsupported and conclusory 
expressions of the affiant regarding investigative procedures. 


Appeal from the District Court for Madison 


County: RICHARD P. GARDEN, Judge. Reversed and 
remanded for a new trial with directions. 


Richard J. Bruckner, for appellant. 


Paul L. Douglas, Attorney General, and Patrick T. 
O’Brien, for appellee. 


KrivosHa, C.J., BOSLAUGH, McCown, WHITE, 
HASTINGS, CAPORALE, and SHANAHAN, JJ. 


SHANAHAN, J. 

Paul Karl Golter was charged with conspiracy to 
deliver a controlled substance. Neb. Rev. Stat. 
§ 28-202(1)(a) and (b) (Reissue 1979); § 28-416(2)(a) 
(Cum. Supp. 1982); § 28-405 sch. II(a)(4) (Cum. 
Supp. 1982); § 28-401(16)(a) and (c) (Cum. Supp. 
1982). Golter’s motion to suppress evidence ob- 
tained by the State of Nebraska as a result of a wire- 
tap of Golter’s residential telephone was overruled. 
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After a trial to the court and a conviction of the 
crime alleged, Golter appeals to this court. We re- 
verse and remand for a new trial with directions. 
On November i1, 1981, the county attorney of An- 
telope County, Nebraska, applied to the district 
court for an order authorizing a wiretap of the resi- 
dential telephone of Paul Karl Golter of Antelope 
County, Nebraska. Attached to the county attor- 
ney’s application was an affidavit of Manuel S. 
Gallardo, a drug investigator for the Nebraska State 
Patrol. That affidavit was also dated November 11, 
1981. Gallardo’s affidavit contained several allega- 
tions in support of the application for the wiretap. A 
criminal investigator for the State Patrol attempted 
to purchase 14 ounce of cocaine from Golter on De- 
cember 6, 1980. In the investigator’s car parked out- 
side a tavern, Golter delivered 4% ounce of cocaine to 
the investigator, who paid Golter $1,125 for the de- 
livery. At this meeting Golter mentioned he could 
deliver two kinds of cocaine. In the car Golter pro- 
duced a vial of cocaine and proceeded to ‘‘snort’’ 
some. Golter then handed the vial of cocaine to the 
investigator, who simulated ‘‘snorting the cocaine.’’ 
The investigator’s refusal to ‘‘snort the cocaine”’ 
bothered Golter. Golter gave the $1,125 back to the 
investigator, who later returned the cocaine to Gol- 
ter. After several contacts the investigator failed to 
make arrangements for a ‘‘deal’’ with Golter. The 
investigator’s subsequent attempts to contact Golter 
were unsuccessful because Golter did not return the 
investigator’s telephone calls. A second undercover 
purchase would create suspicion, according to the 
affidavit. The affidavit continued by reciting that 
Alan Golter, a relative of Paul Golter, was the sub- 
ject of an investigation from October 7 to October 10, 
1981, regarding the sale of marijuana, but there is no 
reference to participation by Paul Golter. Alan 
Golter, on October 8, 1981, detected an aerial surveil- 
lance by the State Patrol. (The exact site under 
aerial surveillance is not specified in the- affidavit.) 
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William K. Golter, a brother of Paul Golter, was ar- 
rested for the sale of hashish and marijuana on De- 
cember 13, 1973. Local police conducted a visual 
surveillance of a bar in Osmond, Nebraska, some- 
time in November and December 1980. An investi- 
gator of the State Patrol received information ‘‘from 
an ordinary, concerned citizen’’ that Paul Golter 
goes ‘‘to [the bar] in Osmond... and meets with [a 
named individual]’’ who has been observed by the 
Osmond Police Department ‘rolling or packaging 
marijuana on the bar’’ of the establishment in Os- 
mond. (There is neither an allegation of a date for 
such occurrence(s) nor an allegation that Golter was 
present when such event(s) occurred.) A concerned 
citizen-informant observed one Robert Whitmer of 
La Puente, California, at the Golter ranch on Janu- 
ary 15, 1981, but Whitmer’s record did not reveal any 
drug conviction or drug-related activity. A 
subpoena of Golter’s telephone records revealed that 
there were several telephone calls from September 1, 
1980, to August 15, 1981, to individuals who had crim- 
inal records including convictions of drug-related of- 
fenses. Sometime after October 3, 1981, Gallardo in- 
terviewed an informant who related that drugs ‘‘are 
flown in to the Paul Golter ranch’”’ and that the in- 
formant had ‘‘observed packages dropped out of an 
airplane over Paul Golter’s ranch.’’ (The affidavit 
does not specify the date of this observation by the 
informant.) Law enforcement officers had investi- 
gated Golter and his ‘‘associates’’ for 10 years. 
Gallardo was personally involved in the ‘“‘investiga- 
tive effort aimed at Paul Golter since September 8, 
1978.’ Attempts were made but failed to directly in- 
volve Golter in a ‘‘controlled transaction.’’ The in- 
vestigator for the State Patrol failed ‘‘to make a 
case on account of Golter’s paranoia and precau- 
tions.’’ ‘‘Golter’s residence is located in the country 
northwest of Orchard. This residence has no public 
access roads that affiant can use to get close to the 
residence without being seen. ... Because there is 
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very little traffic, and what traffic there is is of a 
local nature and known to [Golter] and his friends, 
ground surveillance of the residence will not be pos- 
sible. Were surveillance possible, it might produce 
information about the registered owners of vehicles, 
and the shape and size of parcels, but it is unlikely to 
produce, and in the collection experience of peace 
officers, has failed to produce information concern- 
ing arrangements for delivery of controlled sub- 
stances, the time and place of their arrival, the loca- 
tion in which substances are kept, and the identities 
of those involved in the network. ... Based on this 
accumulated training and experience, affiant is of 
the opinion that investigative techniques other than 
interception of wire communications have not been, 
and will not be, successful or if tried reasonably, ap- 
pear dangerous and that interception of wire com- 
munications is necessary to attain the objectives of 
the investigation.’’ 

Relying solely on the preceding affidavit of Gal- 
lardo, on November 11, 1981, the district court au- 
thorized a wiretap of Golter’s telephone for a period 
of 30 days. Pursuant to the order of November 11, 
there was a wiretap of Golter’s telephone. On De- 
cember i1, 1981, an application for an extension of 
the Golter wiretap was filed. A copy of Gallardo’s 
affidavit of November 11 was attached to the appli- 
cation of December 11. The application of Decem- 
ber 11 incorporated by reference the contents of 
Gallardo’s affidavit dated November 11, 1981. On 
December 11 the trial court authorized an extension 
of the Golter wiretap for an additional 30 days. 

Golter questioned the validity of the court’s order 
authorizing the wiretap and filed a motion to sup- 
press information obtained by the wiretap. At the 
hearing on the motion to suppress, Vernon Hickson, 
sheriff of Antelope County for 15 years, testified that 
he could conduct a visual surveillance of Golter’s 
property and that there would not have been any 
problem regarding such visual surveillance. Hick- 
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son was well acquainted with the ranch area of 
Golter’s residence and described the area as hilly, 
with many trees. In his deposition offered at this 
hearing on the motion to suppress, Gallardo ac- 
knowledged there was no reason for the absence of 
surveillance regarding Golter except the reasons 
stated in the affidavit of November 11, 1981. The 
motion to suppress was overruled. At a subsequent 
trial the State produced evidence attributable to in- 
formation obtained through the wiretap. Golter was 
convicted as charged and appeals to this court. 

The validity of the order authorizing a wiretap of 
Golter’s telephone rests upon Neb. Rev. Stat. 
§ 86-705(1)(c) (Reissue 1981), namely, that the appli- 
cation for the wiretap ‘‘shall include the following in- 
formation: ...(c) A full and complete statement 
as to whether or not other investigative procedures 
have been tried and failed or why they reasonably 
appear to be unlikely to succeed if tried or to be too 
dangerous’’; and, further, upon the determination 
by the district court that a wiretap was necessary 
under the circumstances, in accordance with 
§ 86-705(3)(c). 

In State v. Kolosseus, 198 Neb. 404, 253 N.W.2d 157 
(1977), we set out the background of Neb. Rev. Stat. 
§§ 86-701 et seq. (Reissue 1981), the Nebraska ‘‘wire- 
tap’’ law, and its federal counterpart, 18 U.S.C. 
§§ 2510 et seq. (1976). In reference to the federal 
‘‘wiretap’”’ law, the U.S. Supreme Court in United 
States v. Giordano, 416 U.S. 505, 527, 94 S. Ct. 1820, 40 
L. Ed. 2d 341 (1974), stated: ‘‘The words ‘unlawfully 
intercepted’ are themselves not limited to constitu- 
tional violations, and we think Congress intended to 
require suppression where there is failure to satisfy 
any of those statutory requirements that directly 
and substantially implement the congressional in- 
tention to limit the use of intercept procedures to 
those situations clearly calling for the employment 
of this extraordinary investigative device.’’ We 
make similar observations about the Nebraska 
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‘wiretap’ law, §§ 86-701 et seq., as have been made 
by the U.S. Supreme Court in Giordano regarding 
the federal law. A wiretap can be authorized only 
after there has been fulfillment of the specific re- 
quirements imposed by the Nebraska wiretap law. 
The standards imposed by state law may be more 
restrictive than federal law, but cannot be less re- 
strictive. For this reason the requirements for a 
wiretap under state law may exceed constitutional 
mandates or minimums. See, J. Carr, The Law of 
Electronic Surveillance, The Enactment and Consti- 
tutionality of Title III at 21-50 (1977); C. Fishman, 
Wiretapping and Eavesdropping §5 (1978). The 
bedrock of our wiretap law is stringent judicial 
monitoring of law enforcement agencies seeking to 
use and using electronic surveillance—an investiga- 
tive technique highly intrusive upon the privacy of 
the citizenry. 

In State v. Kolosseus, supra, we held that 
§ 86-705(1)(c) ‘‘does not require the exhaustion of all 
other possible or reasonable avenues of investiga- 
tion. It does not, in fact, require that other methods 
even be tried if the application demonstrates other 
procedures are unlikely to succeed or are too dan- 
gerous. The requirements are alternative, that is, 
other methods must have been tried and failed ‘or’ 
the second alternative must be demonstrated... . 
‘Investigators are not obliged to try all theoretically 
possible approaches. It is sufficient that the govern- 
ment show that other techniques are impractical un- 
der the circumstances and that it would be unrea- 
sonable to require pursuit of those avenues of inves- 
tigation. The government must, however, fully ex- 
plain to the authorizing judge the basis for such a 
conclusion.’ ... We conclude that what is required 
under the first alternative is that the application 
make a full and complete disclosure of all that has 
been done so that the court may make a judgment as 
to whether more should be required before a tap is 
authorized.’’ (Emphasis supplied.) Jd. at 414-15, 
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253 N.W.2d at 163. See, also, United States v. Vento, 
533 F.2d 838 (3d Cir. 1976). 

Section 86-705(1)(c) does contain a ‘‘necessity’’ re- 
quirement in order to limit the use of wiretaps with 
their intrusive nature and to assure that wiretapping 
is not utilized in situations where traditional investi- 
gative techniques would suffice to expose the crime. 
See, United States v. Kahn, 415 U.S. 143, 94 S. Ct. 977, 
39 L. Eid. 2d 225 (1974); United States v. Bailey, 607 
F.2d 237 (9th Cir. 1979). The purpose of the neces- 
sity requirement, i.e., the ‘‘full and complete state- 
ment,’ is not to foreclose a wiretap until every con- 
ceivable investigative technique has been ex- 
hausted. Rather, the full and complete statement 
informs a court of the nature and progress of the in- 
vestigation, explains the difficulties involved in 
normal investigative techniques, and assures that a 
wiretap is not obtained where conventional investi- 
gative techniques would be sufficient to expose a 
crime. United States v. Lanza, 341 F. Supp. 405 
(1972); United States v. Fury, 554 F.2d 522 (2d Cir. 
1977). Law enforcement agencies must provide the 
court with sufficient information by which the court 
can exercise the independent judicial determination 
required under the Nebraska wiretap law. See 
United States v. Fury, supra. The full and complete 
statement must include a factual basis ‘“‘as to why 
normal investigative procedures are not being 
used.’’ (Emphasis supplied.) United States v. 
Bobo, 477 F.2d 974, 981 (4th Cir. 1973). Affidavits in 
support of an application for a wiretap must contain 
a statement demonstrating (1) that other investi- 
gative procedures have been tried but have failed or 
(2) that other investigative procedures reasonably 
appear to be unlikely to succeed, if tried, or reason- 
ably appear to be too dangerous. State v. Lane, 211 
Neb. 46, 317 N.W.2d 750 (1982). 

The ‘‘statement’’ required by § 86-705(1)(c) is a 
statement of fact. A recital regarding the difficul- 
ties of gathering usable evidence is not a sufficient 
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basis for a wiretap order. United States v. Kerri- 
gan, 514 F.2d 35 (9th Cir. 1975). An application 
whose bases are general declarations and con- 
clusory statements of affiants will not support au- 
thorization for a wiretap. See United States v. 
Vento, supra. A wiretap cannot be authorized on 
the factually unsupported assertion that general po- 
lice experience indicates that ordinary investigative 
techniques are unlikely to succeed, if tried, or that 
such techniques appear to be dangerous. See United 
States v. Spagnuolo, 549 F.2d 705 (9th Cir. 1977). 
Where the application for a wiretap is silent regard- 
ing the status of investigation or where general con- 
clusory statements are substituted for specific facts, 
the district court is not informed of the investigation 
by a law enforcement agency. An affidavit reciting 
conclusions unsupported by particular facts is no 
basis for a court’s determination that there has been 
compliance with the statute governing issuance of a 
wiretap order. See, Wilson v. State, 377 So. 2d 237 
(Fla. App. 1979); United States v. Spagnuolo, supra. 

The affidavit in the present case states there can 
be no visual surveillance from automobiles driven 
along the road near Golter’s residence. Beyond 
such reference to visual surveillance from auto- 
mobiles, the affidavit contains no facts describing 
the existence, failure, or perils of visual surveillance 
of the Golter residence. See State v. Kolosseus, 198 
Neb. 404, 253 N.W.2d 157 (1977). In essence, the bal- 
ance of the affidavit regarding visual surveillance 
recites hypothesis and not history. It is reasonably 
inferable from the affidavit that visual surveillance 
is possible and practical under the circumstances. 
However, the affiant predicts that the quantity or 
quality of information obtainable through visual sur- 
veillance probably would not establish the elements 
of the crime alleged. Such investigative augury 
hardly reaches the stature of a statement of fact 
demonstrating exhaustion or unavailability of nor- 
mal or _ conventional investigative techniques. 
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Golter’s residence was the focal point of the investi- 
gation. The possibility and practicality of visual 
surveillance of Golter’s residence is borne out by 
Sheriff Hickson. The affidavit in this case fails to 
negative the possibility and practicality of visual 
surveillance. See State v. Lane, supra. If factually 
unsupported and conclusory statements in an affi- 
davit can supply the requirement of necessity for a 
wiretap, then it is the law enforcement agency, not a 
court, which determines when a wiretap is a neces- 
sary ingredient of an investigation. A court’s relin- 
quishing responsibility under the wiretap statutes 
and law enforcement’s usurpation of judicial func- 
tion will produce, as expressed in the words of Alex- 
ander Pope, a vice which our system will ‘‘first en- 
dure, then pity, then embrace.’’ Good law enforce- 
ment requires enforcement of the law—even to the 
point that a law enforcement agency must obey the 
statute governing its investigations. 

For the reasons stated the trial court did not have 
sufficient factual information with the application, 
as prescribed by § 86-705(1)(c), for an informed de- 
cision required under § 86-705(3)(c). The wiretap 
was therefore improperly authorized and the com- 
munications sought to be suppressed by the motion 
were “unlawfully intercepted’’ within the meaning 
of § 86-705(11). The motion to suppress should have 
been sustained. 

Concerning Golter’s claim of error regarding the 
sufficiency of evidence of a conspiracy, our holding 
in this case makes it unnecessary to consider such 
assignment of error. 

All evidence gathered through electronic surveil- 
lance pursuant to the order of November 11, 1981, 
and its extension of December 11, 1981, shall not be 
admitted in subsequent proceedings. In view of the 
admission of evidence at trial, that is, evidence ob- 
tained in violation of § 86-705, the conviction of Paul 
Karl Golter is set aside, the judgment of the district 
court in these proceedings is reversed, and the cause 
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is remanded to the district court for a new trial con- 
sistent with our opinion in this case. 
REVERSED AND REMANDED FOR A NEW 
TRIAL WITH DIRECTIONS. 

McCown, J., not participating. 

Hastincs, J., dissenting. 

The affidavit which the majority holds to be insuf- 
ficient to support a wiretap order contains two im- 
portant groups of facts. 

First, it is apparent that as a result of subpoenas 
served on the telephone company, a record of long- 
distance calls charged to the defendant’s number 
from September 1, 1980, to August 15, 1981, revealed 
that a number of highly suspicious calls were 
placed. 

Six calls were made to a party in California who 
had a criminal record consisting of carrying a con- 
cealed weapon and trespassing; 5 calls to an O’Neill 
number, whose subscriber purchased $600 worth of 
cocaine from a go-between of the defendant, and 
who also was an associate of a pimp and drug dealer 
in South Dakota; 5 calls to a Brunswick, Nebraska, 
number, whose subscriber was involved in dealing 
in 80-pound marijuana sales, hashish, and cocaine 
amounting to $100,000 in a 244-month period; 1 call to 
a Creighton, Nebraska, number to a subscriber who 
had been engaged in illicit drug operations; 42 calls 
to an Osmond, Nebraska, number, the subscriber of 
which, according to a reliable informant, was in- 
volved in the distribution of narcotics with the de- 
fendant; 12 calls to 5 South Dakota numbers, the 
subscribers of which, according to a reliable in- 
formant, were involved in the distribution of nar- 
cotics with the defendant, or were involved in nar- 
cotics in South Dakota, or owned a particular air- 
plane which was observed by an ordinary citizen 
landing on a nearby airstrip and regularly met with 
the defendant; and 4 calls to a Yankton, South Da- 
kota, number listed to a person who was a pilot of 
the airplane mentioned above, which was observed 
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on a particular day landing on an airstrip on which 
the defendant’s pickup truck was parked. On one 
occasion this truck was backed up to the aircraft 
and a concerned citizen noticed articles being ex- 
changed between the truck and the pickup, and as 
the citizen approached, the airplane took off before 
the second engine had been fully powered. 

Additionally, 17 calls were made to a Baldwin 
_ Park, California, number to a subscriber who was 
an associate of the defendant and was suspected of 
being involved in drug dealings with the defendant; 
1 call to a Plainview, Nebraska, number to a sub- 
scriber who the same informer previously men- 
tioned said sold drugs obtained from the defendant; 
13 various calls to 4 numbers in Texas, California, 
and Nebraska to subscribers, all of whom had rec- 
ords involving drugs and drug distribution. 

The facts recited in the affidavit mentioned in the 
majority opinion are that the defendant’s residence 
is located in a rural area near Orchard, Nebraska; 
that such residence has no public access roads that 
the affiant can get close to; that there is very little 
traffic, and what there is is of a local nature known 
to the defendant and his friends. It is true that the 
affiant then concludes that, because of those facts, 
ground surveillance of the defendant’s residence 
would not be possible. 

Even throwing out the affiant’s conclusion, which 
we must, it seems apparent that there are facts 
from which a magistrate could reach the conclusion 
that the affiant did. Even though a local sheriff tes- 
tified to the contrary, it was a factual issue which 
had evidence to support either conclusion. The ap- 
plicable standard of review is that the findings of 
fact made by the district court will not be set aside 
on appeal to this court unless they are clearly er- 
roneous. State v. Billups, 209 Neb. 737, 311 N.W.2d 
512 (1981). 

Finally, it is extremely doubtful that surveillance 
would disclose any pertinent facts other than those 
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known to law enforcement agencies and which were 
mentioned in the majority opinion. 
I would affirm the judgment of the trial court in 
overruling the motion to suppress. 
I am authorized to state that Boslaugh, J., joins in 
this dissent. 


LARRY J. DAY ET AL., APPELLEES, V. FRANK KOLAR 
ET AL,, APPELLANTS. 
341 N.W.2d 598 


Filed December 23, 1983. No. 82-798. 


1. Notice: Waiver. A failure to object to the form of a notice and 
acting on the notice generally waives any objection to the form of 
the notice. 

2. Leases. A lease which may be terminated at any time at the will 
of either party is a tenancy at will. 

3. Leases: Fraud. In the absence of fraud one who signs an instru- 
ment without reading it, when he can read and has the opportunity, 
cannot avoid the effect of his signature merely because he was not 
informed of the contents of the document. 


Appeal from the District Court for Hall County: 


JosEPH D. Martin, Judge. Reversed and remanded 
with directions. 


Richard E. Gee, for appellants. 
Duane Burns of Mayer & Burns, for appellees. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

The defendants, Frank Kolar and David Kolar, ap- 
peal from the judgment of the district court af- 
firming the judgment of the county court awarding 
the plaintiffs, Larry J. Day and Deborah L. Day, 
damages in the sum of $2,048 and $400 in attorney 
fees. 

The action arose out of a controversy concerning a 
written lease of residential property in Grand Is- 
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land, Nebraska, owned by Frank Kolar. The lease 
was prepared on an ‘‘apartment agreement’’ form 
by David Kolar and signed on September 9, 1981. 
David signed Frank E. Kolar’s name. Larry J. Day 
signed as the tenant. 

The lease contained the following provision in re- 
gard to the term of the lease: ‘‘LANDLORD agrees 
to deliver possession of the following described 
premises, to-wit: 
occupancy to commence on the 30 day of Sept., 1981, 
and to be continuous through the 30 day of Sept, 
1982. This agreement will terminate upon the date 
agreed, or upon -0- days notice in writing by either 
party, or upon breach according to the terms of this 
agreement.”’ 

The plaintiffs obtained a key to the property on the 
day after the lease was signed, but about 2 weeks 
later, before the plaintiffs had moved into the prop- 
erty, they received word that the property had been 
sold and they would not be able to move into the 
property. The plaintiffs found another house to rent 
and then brought this action on November 10, 1981. 

The plaintiffs’ theory of the case is that they had a 
lease for a term of 1 year and are entitled to dam- 
ages for the defendants’ failure to ‘‘honor’’ the lease. 
The defendants contend that the cancellation clause 
in the lease which permits either party to terminate 
the lease ‘‘upon -0- days notice in writing’’ permitted 
the owner, Frank Kolar, to terminate the lease at 
any time. 

Although the lease provided for written notice of 
termination, a failure to object to the form of the no- 
tice and acting on the notice generally waives any 
objection to the form of the notice. See, 49 Am. Jur. 
2d Landlord and Tenant § 1002 (1970); Kresha v. 
Kresha, 211 Neb. 92, 317 N.W.2d 776 (1982). 

The plaintiffs contend that the numeral zero in the 
cancellation clause was an indication that the can- 
cellation clause was not to be applicable. This 
would be a logical conclusion if the entire clause had 


STATE v. CLARK 49 
Cite as 216 Neb. 49 


been lined out. The blank had reference only to the 
number of days’ notice of cancellation to be given, - 
not to the right of cancellation. 

The plaintiffs argue that a lease subject to cancel- 
lation is no lease at all. Though not a lease for a 
definite term of years, the law recognizes a tenancy 
at will. A lease which may be terminated at any 
time at the will of either party is a tenancy at will. 
Sage v. Shaul, 159 Neb. 543, 67 N.W.2d 921 (1955). 
See, also, Restatement (Second) of Property § 1.6 
(1977). Since the right of cancellation was mutual, 
we think the proper construction of the document is 
that it was a written agreement for a tenancy at 
will. 

Although the plaintiffs testified that they were un- 
aware of the cancellation provision in the lease, 
their failure to read the document carefully before it 
was signed by Larry J. Day does not allow them to 
avoid its provisions. In the absence of fraud one 
who signs an instrument without reading it, when he 
can read and has the opportunity, cannot avoid the 
effect of his signature merely because he was not in- 
formed of the contents of the document. Erftmier v. 
Eickhoff, 210 Neb. 726, 316 N.W.2d 754 (1982). 

The judgment is reversed and the cause remanded 
with directions to dismiss the petition. 

REVERSED AND REMANDED WITH DIRECTIONS. 


STATE OF NEBRASKA, APPELLEE, V. ROBERT P. CLARK, 
APPELLANT, 
342 N.W.2d 366 


Filed December 23, 1983. No. 82-839. 


1. Right to Counsel. The right of an indigent defendant to counsel 
does not include the right to counsel of the defendant’s own choos- 
ing. 

. A defendant’s mere distrust of, or dissatisfaction with, ap- 

pointed counsel is not sufficient to require the appointment of sub- 

stitute counsel. 
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An indigent defendant who refuses to accept appointed 
counsel and elects to proceed pro se has not been deprived of his 
constitutional right to counsel. 

4. Motions for Continuance. The denial of a continuance of a trial is a 
matter to be determined on the discretion of the trial court, and in 
the absence of an abuse of discretion such a denial will not be dis- 
turbed on appeal. 

5. Criminal Law: Evidence. Unless there is specific material in a 
document necessary to the presentation of a defense or helpful to a 
defendant in mitigating his sentence, such a document need not be 
disclosed to a defendant personally, if harm to others is a possible 
result. 


Appeal from the District Court for Lancaster 
County: DonaLp E. Enpacort, Judge. Affirmed. 


Steven D. Keist of Berry, Anderson, Creager & 
Wittstruck, for appellant. 


Paul L. Douglas, Attorney General, and G. Roderic 
Anderson, for appellee. 


KRIivosHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

Defendant-appellant, Robert P. Clark, was 
charged in an information filed September 2, 1981, in 
eight counts: count I - intentionally causing serious 
bodily injury to Joel Pauley (assault in the first de- 
gree as defined in Neb. Rev. Stat. § 28-308 (Reissue 
1979)); count II - using a knife or other deadly 
weapon in the commission of the felony assault de- 
scribed in count I (in violation of Neb. Rev. Stat. 
§ 28-1205 (Reissue 1979)); count III - intentionally 
causing serious bodily injury to Steven Wilson; 
count IV - using a knife or other deadly weapon in 
the commission of the felony assault on Steven Wil- 
son; count V - intentionally causing serious bodily 
injury to James Winner; count VI - using a knife or 
other deadly weapon in the commission of the felony 
assault on James Winner; count VII - intentionally 
engaging in conduct constituting a substantial step 
in a course of conduct intended to culminate in his 
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commission of the crime of intentionally causing 
serious bodily injury to Jay D. Smith (attempted as- 
sault in the first degree as defined in Neb. Rev. Stat. 
§ 28-201(1)(b) (Reissue 1979)); count VIII - using a 
knife or other deadly weapon in the commission of 
his attempted assault in the first degree on Jay D. 
Smith. 

Each count contained a further allegation that de- 
fendant had been twice convicted of earlier felonies 
and was therefore an habitual criminal. All counts 
alleged that the events had occurred on June 25, 
1981. On the State’s motion this case was joined for 
trial with the case of State v. Zalme, post p. 61, 
342 N.W.2d 373 (1983). Both defendant Clark and 
defendant Zalme specifically agreed to this joinder, 
over the objection of counsel for defendant Clark. 
The cases were properly joined for trial pursuant to 
Neb. Rev. Stat. § 29-2002 (Reissue 1979), and no issue 
is raised on this appeal on this point. 

Jury trial was held and defendant was found guilty 
on all counts by a jury verdict returned on Sep- 
tember 20, 1982. In a later hearing the court found 
Clark to be an habitual criminal. Defendant was 
sentenced to a term of from 20 to 40 years on each of 
counts I, III, and V; to terms of from 10 to 15 years 
on each of counts II, IV, and VI; to a term of from 10 
to 12 years on each of counts VII and VIII. All the 
sentences were to run consecutive to each other, and 
all were consecutive to the sentence defendant was 
serving at the time of the offenses in this case. 

Defendant assigns four errors, alleging that the 
trial court erred (1) in failing to appoint different 
counsel for defendant at defendant’s request; (2) in 
denying defendant’s motion for a continuance of the 
trial; (3) in overruling defendant’s motion to dismiss 
counts I, II, VII, and VIII, and in permitting such 
counts to go to the jury; and (4) in refusing to allow 
defendant the use of a certain ombudsman’s report. 

Evidence was adduced before the jury, which, if 
believed, established the facts hereinafter set out, 
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beyond a reasonable doubt. At about 7 p.m. on June 
25, 1981, Joel Pauley, Steven Wilson, James Winner, 
and Jay Smith were working as state correction of- 
ficers in various locations at the Nebraska State 
Penitentiary. Since each of the officers was work- 
ing in the inmate population, none was armed. 
Pauley was working in the penitentiary library. 
Defendant Clark and John Zalme (defendant in State 
v. Zalme, supra), together with other penitentiary 
inmates whom Pauley could not identify, came to- 
ward Pauley. Clark had a bar in his hand. This bar 
was later determined to be a solid iron bar, 27 inches 
long and seven-eights of an inch in diameter. Pauley 
wheeled around and put his back to the door and 
bookcase. Zalme was right in front of Pauley, and 
Clark was standing close in and right behind Pauley. 
Zalme stabbed Pauley with a knife in the left upper 
quadrant of his abdomen, penetrating the abdominal 
wall and into the bowel. The knife was a crude, 
‘“homemade’’ weapon, 9 inches long with a 41-inch 
blade, 1 inch in width at the hilt, and curving to a 
point. The knife was extremely sharp. 

Pauley then ran out the door of the library, calling 
for help. Other guards assisted him, and he was 
taken to a hospital. His wound was described by the 
treating doctor as so serious that if it had not been 
treated it would have almost certainly led to death. 

At the time of the above-stated events, Steven 
Wilson was working in the yard at the penitentiary. 
He saw Joel Pauley running from the library area. 
Pauley said he had been stabbed. Wilson ran 
toward the library in an effort to lock it, but ran into 
defendant Clark and Zalme before he could reach 
the library. Defendant Clark asked Wilson if he 
‘‘would like some of the same.”’ Officer Wilson ran 
into the gymnasium area, followed by defendant 
Clark and Zalme. Defendant Clark had a pipe 
raised above his head and was swinging at Wilson. 
Wilson fell in the middle of the basketball floor in 
the gymnasium. Wilson was stabbed by Zalme at 
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least four times with a knife. Wilson escaped, and 
another inmate helped him to the prison hospital. 
Treatment by the doctor disclosed major stab 
wounds, including one 4 inches in depth into the back 
of his neck, and one from his back into his chest. 
Wilson received 11 pints of blood in transfusion—his 
total blood supply plus 1 pint. 

As Wilson fell to the floor of the gymnasium, he 
saw Officers James Winner and Jay Smith seated in 
the bleachers adjacent to the basketball floor. As 
Officer Winner started to radio for help, defendant 
Clark pointed his iron bar at the two officers and 
told them to sit down or they would get the same 
treatment. Clark said to both officers, ‘‘On second 
thought, we’ll kill you now.”’ Officer Smith ran and 
escaped as. defendant Clark came toward Winner. 
Clark swung his bar at Winner’s head. Winner 
raised his hand to deflect the bar, but the bar broke 
his hand and damaged his upper biceps. Winner 
ran down the bleachers into Zalme, who stabbed him 
four times. Winner also escaped, and at the hospital 
a doctor treated the four stab wounds, one of which 
was just below his collarbone into his chest from the 
front. The other three wounds were inflicted from 
the back. The knife penetrated from the back 
through Officer Winner’s kidney and into his ab- 
dominal cavity. Winner required 9 pints of blood. 
His wounds presented a substantial risk of death to 
him. 

Additional evidence on behalf of the State con- 
nected defendant Clark and Zalme with the weapons 
used to injure the officers, including statements by 
Clark and Zalme as to the location of the weapons. 
Neither defendant Clark nor Zalme testified in this 
case. 

As to defendant Clark, it is obvious that the evi- 
dence directly involves him in the charges set out in 
counts III, IV, V, and VI—the assaults with a deadly 
weapon on Officers Wilson and Winner. Indeed, de- 
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fendant does not attack the sufficiency of the evi- 
dence with regard to those counts. 

Concerning counts I and II (the knife attack on 
Pauley by Zalme), the evidence is sufficient to show 
that defendant Clark, armed with an iron bar, and 
Zalme approached Pauley together and that defend- 
ant Clark was standing very close to Pauley as 
Zalme stabbed Pauley. The trial court properly in- 
structed the jury, by an instruction tailored after 
NJI 14.12, that one who aids or abets another in an 
unlawful act may be prosecuted and punished as if 
he were the principal offender. ‘The evidence is 
overwhelming in this case that defendant Clark and 
Zalme participated together in an orgy of stabbing 
and wounding, resulting in serious injuries to three 
prison guards, in a totally senseless series of violent 
incidents. The trial court properly instructed the 
jury as to aiding and abetting criminal conduct, as 
provided in Neb. Rev. Stat. § 28-206 (Reissue 1979), 
and there was sufficient evidence for the jury to con- 
vict defendant Clark of the crimes set out in counts I 
and II. 

With regard to counts VII and VIII the evidence is 
undisputed that after the attack on Officer Wilson 
the defendant Clark made grossly obscene remarks 
to Officers Smith and Winner, who were seated in 
the gymnasium, and directly stated to them, ‘‘On 
second thought, we’ll kill you now.’’ These words 
were accompanied by defendant Clark, with his iron 
bar in his hand, going toward Smith and Winner. 
When these words and this conduct of defendant 
Clark are coupled with the surrounding facts—that 
is, the beating and stabbing of Officer Wilson oc- 
curring before the guards’ eyes—it is clear that de- 
fendant Clark is guilty of conduct which, as charged 
in count VII, ‘‘under the circumstances as he be- 
lieved them to be, constituted a substantial step in a 
course of conduct intended to culminate in his com- 
mission of the crime of intentionally or knowingly 
causing serious bodily injury to Jay D. Smith.’’ It 
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is obvious that the only thing that saved Officer 
Smith from being stabbed or beaten was his escape 
while defendant Clark and Zalme were occupied in 
the stabbing and beating of Officer Winner. Defend- 
ant was properly charged and convicted pursuant to 
§ 28-201(1)(b) as to counts VII and VIII. 

The trial court did not err in overruling defend- 
ant’s motion to dismiss counts I, II, VII, and VIII, 
and in submitting those counts to the jury. 

The primary thrust of defendant Clark’s appeal 
rests on his allegation that he was deprived of effec- 
tive counsel because of the court’s refusal to appoint 
different counsel for defendant at defendant’s re- 
quest. 

In this connection the record shows the following. 
On July 2, 1981, James L. Foster, a deputy public 
defender from the office of the Lancaster County 
public defender, was appointed by the court to 
represent defendant Clark. On showing that the 
public defender had also been appointed to represent 
John Zalme, a codefendant, the court permitted 
James L. Foster to withdraw, and on July 22, 1981, 
appointed Stephen K. Yungblut to represent defend- 
ant. On July 29, 1981, in open court, defendant re- 
quested Mr. Yungblut to withdraw, apparently for 
the reason that Mr. Yungblut had been a member of 
the Lancaster County attorney’s office at an earlier 
time when defendant had been prosecuted for a 
crime. Defendant’s request was granted, and Stan- 
ley Cohen was appointed on the same day to repre- 
sent defendant. 

On September 30, 1981, Mr. Cohen filed a motion to 
withdraw as counsel, for the reason that defendant 
Clark ‘‘no longer desires his services.’’ Hearing 
was held on this motion on October 7, 1981. Defend- 
ant stated to the court, ‘‘We just got different views 
on the case, you know. And we ain’t getting along 
that good... . I feel long as I’m not paying him, you 
know, long as I’m not paying him, he’s court- 
appointed, that I feel there’s conflict right there... . 
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I just feel I’m being discriminated against because 
I’m a convict, and I ain’t got no money. ... I told 
him when I first met him I didn’t trust him. I don’t 
trust nobody in the system because I ain’t got no 
money.’’ 

The trial court advised defendant that Mr. Cohen 
was a competent lawyer, and suggested defendant 
confer with Mr. Cohen to see if they could work 
things out. The private conference lasted 45 
minutes, defendant then advised the court that 
he could work with Mr. Cohen, and the motion to 
withdraw was denied. 

On February 1, 1982, defendant appeared again 
before the court with his court-appointed counsel for 
hearing on the State’s motion to consolidate de- 
fendant’s trial with the trial of John Zalme. Mr. 
Cohen advised the court that defendant wanted the 
two cases tried together, although Mr. Cohen per- 
sonally opposed the joinder, and that defendant was 
acting against his attorney’s advice. John Zalme 
and his counsel wanted the cases joined. As stated 
above, joinder was granted. 

The defendant filed a handwritten motion on May 
17, 1982, requesting an order dismissing Mr. Cohen. 
At the hearing on said motion on July 8, 1982, the de- 
fendant Clark also presented to the court another 
handwritten motion which stated that a ‘‘personality 
conflict’? had developed between defendant and his 
lawyer and that Mr. Cohen ‘‘is not compatible with 
me as a counsel, and this tense relationship is aggra- 
vated by his defense plan.’’ Defendant also com- 
plained that Mr. Cohen wouid not teli him what was 
contained in an investigative report prepared by the 
state ombudsman’s office. Defendant also com- 
plained about lack of communication with Mr. 
Cohen. Evidence was presented at this hearing by 
defendant. Defendant was advised that his counsel 
could not release the contents of the investigative 
report because of a court order restraining him from 
doing so. (This report and its effect are discussed 
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below.) Defendant further stated to the court that 
he was not asking that another attorney be ap- 
pointed and that, while he would accept another at- 
torney, defendant would be willing to represent him- 
self. The court found that good cause had not been 
shown for the discharge of Mr. Cohen and the ap- 
pointment of different counsel. The court gave the 
defendant the option of discharging Mr. Cohen and 
representing himself or permitting Mr. Cohen to 
continue to represent him. Defendant chose to rep- 
resent himself, after inquiry by the court as to de- 
fendant’s knowledge of the charges against him and 
the possible penalties. 

At the same hearing codefendant Zalme also re- 
quested that his court-appointed counsel be dis- 
charged. This request was also granted, with the 
understanding that the codefendant would have to 
represent himself in the trial. The court then di- 
rected both counsel to attend the trial and every pro- 
ceeding as adviser to his respective defendant. 
Defendants’ oral motions for continuances were 
granted, and the case set for trial on September 13, 
1982. 

On September 8, 1982, defendant Clark and his co- 
defendant filed identical written motions for further 
continuance. These motions were denied. The trial 
began on September 13, 1982, and went to conclusion, 
with Mr. Cohen acting throughout as adviser to de- 
fendant. 

The facts recited above are set out at some length 
only to show how these facts fit in with decided cases 
on this issue. As stated in State v. Jones, 213 Neb. 1, 
9, 328 N.W.2d 166, 172 (1982): ‘‘The record reflects a 
breakdown of communication between defendant 
and his counsel and raises a strong inference that 
defendant’s requests for new counsel were based on 
mistrust of all lawyers and an attempt to delay the 
proceedings. 

“The law in this state is well settled that the right 
of an indigent defendant to have counsel does not 
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give him the right to be represented by counsel of 
his own choosing, and mere distrust of, or dissatis- 
faction with, appointed counsel is not enough to se- 
cure the appointment of substitute counsel. State v. 
Fallis, 205 Neb. 465, 288 N.W.2d 281 (1980). The 
standard for determining whether or not counsel for 
defendant in a criminal prosecution has provided 
adequate representation requires that trial counsel 
perform at least as well as a lawyer with ordinary 
training and skill in the criminal law in his area and 
that he conscientiously protect the interests of his 
client. State v. Shepard, 208 Neb. 188, 302 N.W.2d 
703 (1981).’’ 

There is no evidence presented in this case that 
the counsel appointed and refused was not compe- 
tent. The record raises an inference in this case 
that defendant had not really wanted counsel, but, 
rather, wanted to so conduct himself as to be able to 
complain that he was not afforded counsel. As well 
said by the trial court in this case, ‘‘Defendants are 
not permitted to utilize the constitutional right to 
counsel to manipulate or obstruct the orderly pro- 
cedure in the courts or to interfere with the fair ad- 
ministration of justice.’’ In this case there has been 
no deprival of counsel. As stated in State v. Blunt, 
197 Neb. 82, 89, 246 N.W.2d 727, 732 (1976), ‘‘An 
indigent defendant who refuses to accept offered 
counsel without justifiable reason and elects to pro- 
ceed pro se has not been deprived of his constitu- 
tional right to counsel.’’ Defendant has not shown 
any justifiable cause for refusing to accept counsel 
offered to him. The trial court did not err in re- 
fusing to appoint new and different counsel for de- 
fendant. 

It should be noted that during the trial, Mr. Cohen 
acted as technical adviser, and after the trial was 
permitted to withdraw and present counsel was 
appointed by the court to perfect this appeal. 

With regard to the alleged error of the trial court 
in refusing to grant defendant a further continuance 
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of trial, the law is settled that ‘‘ ‘{a] motion for a 
continuance is addressed to the sound discretion of 
the court, and in the absence of a showing of an 
abuse of discretion, a ruling on a motion for a con- 
tinuance will not be disturbed on appeal.’’’ State v. 
Davis, 199 Neb. 165, 167, 256 N.W.2d 678, 680 (1977). 
The incidents resulting in the case happened on June 
25, 1981. A preliminary hearing was held. A plea in 
abatement was filed and ruled upon. There were 
specific waivers by defendant on two occasions to 
the application of the speedy trial rule. On July 8, 
1982, defendant’s motion for a continuance was 
granted, and the trial date was set, at that time, for 
a date more than 2 months in the future. Contrary 
to the general contentions of counsel on appeal, the 
case was not really involved, and further time was 
not needed to defend the case even when that de- 
fense was conducted pro se. There were no difficult 
questions of law. The attacks in question, beyond 
any doubt, constituted the intentional inflicting of 
wounds causing ‘‘serious bodily injury’’; there is no 
hint in the testimony at the trial, or in the brief on 
appeal, that any person other than Zalme inflicted 
the knife wounds and that defendant herein was 
Zalme’s willing partner in these crimes. The case 
presents, as so many such cases do, facts which the 
ablest counsel in the world cannot change, and those 
facts render defendant guilty. The trial court did 
not abuse its discretion in denying any further con- 
tinuance of the trial. 

Defendant’s last assignment of error is that the 
trial court erred in failing to allow defendant the use 
of an investigative report prepared by the state om- 
budsman. This report came to light when James 
Foster, then acting as counsel for Zalme, filed a 
motion to take the deposition of the state ombuds- 
man, which motion was joined in by Mr. Cohen, 
counsel for defendant Clark, at a hearing on Febru- 
ary 1, 1982. This motion was denied, but the court 
authorized both prosecution and defense counsel to 
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examine the 237-page report. The court later or- 
dered counsel not to reveal to defendants Robert 
Clark and John Zalme matters set out in the report. 

The report itself was entitled ‘“The Assault of an 
Inmate and the Near-Fatal Stabbing of Four Prison 
Guards on June 25, 1981, Could Have Been Pre- 
vented.’’ The trial court, in an excess of caution, 
authorized counsel to examine the report. As its 
title would indicate, the main objective of the report 
was an effort to determine if the assaults could have 
been avoided by prison authorities. In the report, 
named inmates told of threats on their lives and 
sexual pressures by other inmates planning on tak- 
ing over a cell block by killing guards. The inmates 
stated that the assaults could have been avoided if 
the authorities had heeded the inmates. The trial 
court concluded that to release the report beyond the 
attorneys in the case ‘‘could pose an unreasonable 
risk of serious bodily harm or even worse to indi- 
viduals at the penitentiary or who have been at the 
penitentiary ....” 

On appeal defendant contends that since he was 
representing himself after Mr. Cohen was dis- 
charged, defendant had the right to have any infor- 
mation which an attorney representing him would 
have had. We are cited to no cases so holding. 

The trial court examined the report, trial counsel 
(before his discharge) examined the report, present 
counsel has had the opportunity to examine the re- 
port, and this court has examined the report. There 
has been no showing to this court that there is any 
specific information in the report that would work to 
defendant’s benefit—either in the determination of 
his guilt or innocence or in his sentence. We do not 
find any such evidence on our examination. The ef- 
fect of the report, had it had any effect in this case 
(which it did not), should have been to defendant’s 
further detriment. The trial court, in the exercise of 
its discretion, properly refused to permit defendant 
to examine the report. The probability of harm to 
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inmates and further trouble in the prison far out- 
weigh any possible benefit to defendant. 

None of the points raised by defendant on this ap- 
peal has merit. There being no error, the judgment 
is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. JOHN C. ZALME, 
APPELLANT. 
342 N.W.2d 373 


Filed December 23, 1983. No. 82-840. 


Appeal from the District Court for Lancaster 
County: DonaLp E. ENnpbacott, Judge. Affirmed. 


Rodney J. Rehm of Cobb & Rehm, P.C., for appel- 
lant. 


Paul L. Douglas, Attorney General, and G. Roderic 
Anderson, for appellee. 


KRIvosHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

Defendant, John C. Zalme, was charged in an 
eight-count information setting out the same eight 
charges made against defendant Robert P. Clark in 
the case of State v. Clark, ante p. 49, 342 N.W.2d 
366 (1983). The cases against defendant Zalme and 
Robert Clark were joined for jury trial. Defendant 
was found guilty and sentenced to the same term of 
years as defendant Robert Clark, as set out in State 
v. Clark, supra. The facts are fully set out in the 
earlier case of State v. Clark, and will not be re- 
peated. 

On this appeal defendant assigns basically three 
errors: (1) Denial of assistance of counsel in that 
the court refused to appoint different counsel after a 
breakdown of communication between defendant 
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and his court-appointed counsel; (2) Error in the re- 
fusal of the trial court to permit defendant to see the 
ombudsman’s report referred to in State v. Clark; 
and (3) Error in the trial court’s refusal to grant a 
continuance of the date of trial. 

Each of these points is raised and disposed of in 
State v. Clark. Defendant Zalme presents no differ- 
ent or more persuasive arguments or facts on this 
appeal than those presented in the Clark case. 

Each point was disposed of adversely to defendant 
in the Clark case, and the Clark opinion controls the 
disposition of this case. 

There is no error. The judgment is affirmed. 

AFFIRMED. 


Iva CUMMINGS, APPELLANT, V. H. STERLING MORTON, 
APPELLEE. 
341 N.W.2d 599 


Filed December 23, 1983. No. 83-110. 


Appeal from the District Court for Pierce County: 
MERRITT C. WARREN, Judge. Affirmed. 


Iva Cummings, pro se. 
Jewell, Otte, Gatz & Collins, for appellee. 


KRIvosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

The appellant, Iva Cummings, plaintiff in the trial 
court, appeals from an adverse decision rendered by 
a jury convened in the district court of Pierce 
County, Nebraska, involving an automobile accident 
in which Cummings was injured. Although Cum- 
mings was represented by counsel in the trial court, 
she appears here pro se. Little purpose would be 
served in attempting to detail the facts of this case 
in view of the fact that the versions offered by each 
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of the parties are in complete and absolute conflict. 
Suffice it to say that this conflict was resolved by the 
jury, which apparently believed the appellee, Mor- 
ton, and disbelieved the appellant, Cummings. 

Our review of the record satisfies us that the evi- 
dence was sufficient to support the jury’s action, and 
the decision is not clearly wrong; therefore, the ver- 
dict will not be set aside. Flakus v. Schug, 213 Neb. 
491, 329 N.W.2d 859 (1983); Holly v. Mitchell, 213 
Neb. 203, 328 N.W.2d 750 (1982). 

We have reviewed all 18 errors assigned by Cum- 
mings and find none to have merit. The judgment 
of the district court is therefore affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. EDWARD EH. LEE, 
APPELLANT. 
341 N.W.2d 600 


Filed December 23, 1983. Nos. 83-118, 83-119. 


1. Motions to Strike: Juries. Ordinarily, when a motion to strike in- 
admissible evidence is sustained and the jury is instructed to dis- 
regard it, such action by the court is deemed sufficient to prevent 
prejudice, and therefore the defendant is not entitled to a mistrial. 

2. Trial: Evidence. Error in the admission of evidence is not 

grounds for reversal if no substantial miscarriage of justice oc- 

curred. 

3. Trial: Evidence: Hearsay. To qualify as an excited utterance 
the following conditions must exist: (1) There must have been a 
startling event. (2) The statement must relate to the event. (3) 
The statement must have been made by the declarant while under 
the aiieee of the daciganinies event. 

A determination as to the admissibility of 
an excited utterance generally rests within the sound discretion of 
the trial court. 

5. Criminal Law: Evidence. The refusal by the trial court to permit 
the introduction of cumulative evidence is not error and does not 
entitle a defendant to a new trial, absent a showing of an abuse of 
discretion. 


Appeal from the District Court for Douglas County: 
JERRY M. GITNICK, Judge. Affirmed. 
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Thomas M. Kenney, Douglas County Public De- 
fender, and Stanley A. Krieger, for appellant. 


Paul L. Douglas, Attorney General, and Mark D. 
Starr, for appellee. 


KRIvosHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


KrivosHa, C.J. 

The appellant, Edward E. Lee, was charged and 
convicted of first degree murder by a jury, in viola- 
tion of Neb. Rev. Stat. § 28-303 (Reissue 1979), a 
Class I felony, and of being a felon in possession of a 
firearm in violation of Neb. Rev. Stat. § 28-1206 (Re- 
issue 1979), a Class IV felony. We have examined 
the record, and although Lee’s counsel makes an ef- 
fective argument to this court, we believe that the 
assignments of error do not justify a reversal in this 
case. We therefore affirm both the convictions and 
the sentences. 

The evidence discloses that in the early morning 
hours of Saturday, August 7, 1982, Lee was a passen- 
ger in an automobile being driven by Bonnie Welker. 
As they approached the intersection of 84th and L 
Streets in Omaha, Nebraska, they were met by an- 
other vehicle driven by Gregory Powell, in which the 
victim, Wilbert Swick, the owner of the vehicle, was 
a passenger. Welker testified that she had noticed 
the two males in the accompanying automobile yell- 
ing at her, although she was not able to understand 
what they were saying. She further testified in sub- 
stance that the driver of the other car ‘‘came over in 
her lane’’ and, when she looked over at the automo- 
bile, the passenger blew her a kiss. This apparently 
irritated Lee. Both cars then arrived at the inter- 
section of 84th and L Streets, where Welker negoti- 
ated her automobile into the right-hand turn lane, 
and she was about halfway into the turn when Lee 
made her stop the car by threatening to jump out. 
When Welker stopped the vehicle, Lee left the ve- 
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hicle and went over to the Swick automobile. Ac- 
cording to Powell, he saw Lee get out of the car and 
walk over to their car. Powell then heard Lee say, 
“Don’t be flirting with my girl.’’ Lee then exhibited 
a gun, swung it around, and fired a shot. After Lee 
left the vehicle and returned to the Welker automo- 
bile, Swick said, ‘‘Oh, my God, I have been shot, get 
me to a hospital.’’ Powell rushed Swick to the Mid- 
lands Hospital, where he later died from the wounds. 

According to Welker, when Lee returned to the 
Welker car he said, ‘‘I shot the gun.’’ He further 
said, ‘‘I had the gun up to his head. I didn’t even 
know I had the gun in my hand until it was up 
against his head. I was bringing it down when it 
went off.’’ Welker further testified that Lee said he 
did not even remember pulling the trigger. Welker 
was permitted to testify that Lee was pretty upset 
and said he did not know why it had happened 
and that he did not know why God had picked on him 
for that to happen to. Both Welker and Lee drove 
around Omaha until approximately 6:30 a.m. 

Lee was later arrested and charged with the 
crimes which resulted in his convictions. He was 
sentenced to life imprisonment on the charge of 
murder and to a term of 20 months’ to 5 years’ im- 
prisonment on the charge of possession of a firearm 
by a felon. He now maintains that the convictions 
must.be set aside because (1) it was error for the 
trial court to admit testimony concerning his sale or 
attempted sale of marijuana and (2) it was error to 
refuse to grant Lee a mistrial upon defense motion. 

First, as to the assignment concerning the sale: or 
attempted sale of marijuana, the record discloses 
that during the examination of Bonnie Welker, she 
testified that she and Lee had left Kansas City: for 
Omaha about 11 a.m. on the morning of August 6, 
1982. She testified that they were drinking in the car 
and were also smoking “‘pot.’”’ During her direct ex- 
amination concerning this trip, the following ex- 
change occurred between her and the prosecutor: 
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“‘Q. When you drove back that day, were you guys 
doing any drinking on the way back? A. Yes, we 
were. Q. What were you drinking? A. We hada 
12-pack of beer. @. When you drove back from 
Kansas City that day, were you doing any drugs of 
any kind? A. Yes. Q. What? A. We were smok- 
ing pot. Q. Smoking pot? A. Yes. Q. All three 
of you? A. Yes. Q. Where had the pot come 
from? A. It was Stephanie’s. Q. This girl that 
you mentioned earlier? A. Yes. Q. She wasn’t 
with you, was she? A. No. Q. How did you end up 
with it? A. Because Ed [Lee] said if he had a 
bunch of pot, he could make some money. She took 
it down there to him. Q. Originally on Wednesday 
when he went down? MR. CORRIGAN [defense 
counsel]: Your Honor, I am going to object.’’ Fol-— 
lowing the objection, the court ordered a short re- 
cess and heard argument of counsel in chambers. 

Lee’s counsel moved for a mistrial on the ground 
that the prosecution had introduced evidence of 
other crimes, i.e., the selling of drugs, which was in- 
admissible. The court refused to grant the mistrial 
but did offer to instruct the jury to disregard the 
evidence. Defense counsel objected to that sugges- 
tion and, therefore, no instruction was given. It is 
the denial of the motion for mistrial which Lee con- 
tends was error. 

Ordinarily, when a motion to strike inadmissible 
evidence is sustained and the jury is instructed to 
disregard it, such action by the court is deemed suf- 
ficient to prevent prejudice, and therefore the de- 
fendant is not entitled to a mistrial. See State v. Hb- 
berson, 209 Neb. 41, 305 N.W.2d 904 (1981). As an ex- 
ample, in State v. Kirby, 185 Neb. 240, 175 N.W.2d 87 
(1970), a witness was asked how long he had known 
the defendant. He replied, ‘‘ ‘I have met him a 
couple times. When he is—before he went to prison 

.”’ Id. at 253, 175 N.W.2d at 95. Defense 
counsel moved for a mistrial, which was overruled. 
On appeal to this court we affirmed the action of the 
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trial court in denying the motion for a mistrial, say- 
ing at 253, 175 N.W.2d at 95-96: ‘‘The answer was 
unexpected, and the court immediately instructed 
the jury to disregard it. It is a rule in this jurisdic- 
tion that if an objection or motion to strike is made 
and the jury is admonished to disregard it, the al- 
leged tainted evidence is not error.”’ 

In the instant case defense counsel did not move to 
strike the testimony, although he did object to the 
question after the answer had been given. He also 
refused to permit the trial court to admonish the 
jury to disregard the testimony. It would appear to 
us that if, by properly objecting or moving to strike 
and requesting the trial court to instruct the jury, 
the error is cured and precludes a defendant from 
obtaining a new trial, then failing to move to strike 
and refusing to permit the trial court to admonish 
the jury must likewise preclude a defendant from 
being entitled to a new trial. 

Furthermore, even if inadmissible evidence finds 
its way to the jury, the defendant is not generally en- 
titled to a new trial unless the evidence improperly 
admitted results in a substantial miscarriage of jus- 
tice. Neb. Rev. Stat. § 29-2308 (Cum. Supp. 1982) 
provides in pertinent part: ‘‘No judgment shall be 
set aside, or new trial granted, or judgment ren- 
dered in any criminal case, on the grounds of misdi- . 
rection of the jury, or the improper admission or re- 
jection of evidence, or for error as to any matter of 
pleading or procedure, if the Supreme Court, after 
an examination of the entire cause, shall consider 
that no substantial miscarriage of justice has ac- 
tually occurred.’’ See, also, Chapman v. California, 
386 U.S. 18, 87 S. Ct. 824, 17 L. Ed. 2d 705 (1967); 
State v. Van Ackeren, 194 Neb. 650, 235 N.W.2d 210 
(1975). 

Not every error entitles a defendant to a reversal 
of his conviction. For example, in State v. Russ, 191 
Neb. 300, 214 N.W.2d 924 (1974), the jury, during its 
deliberations, accidentally discovered that the de- 
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fendant was on parole at the time he allegedly com- 
mitted the crime in question. The trial court denied 
defendant’s motion for mistrial, and on appeal we 
affirmed, saying at 302, 214 N.W.2d at 925: ‘‘Error 
in the admission of evidence is not grounds for re- 
versal if no substantial miscarriage of justice oc- 
curred. [Citation omitted.] The evidence of guilt in 
this case is conclusive. Under these circumstances 
we conclude no substantial miscarriage of justice 
occurred.’’ See, also, State v. Dittrich, 191 Neb. 475, 
215 N.W.2d 637 (1974); State v. Irwin, 191 Neb. 169, 
214 N.W.2d 595 (1974). 

The evidence in this case was simply over- 
whelming that Lee fired the weapon which resulted 
in Swick’s death and that he was a felon in posses- 
sion of a weapon. The only defense raised by Lee 
was that the evidence was insufficient to prove pre- 
meditation and that, therefore, the crime committed 
was not murder in the first degree but murder in the 
second degree. We do not believe the statement by 
Lee’s companion, to the effect that someone brought 
Lee ‘‘pot’’ because Lee thought he could make some 
money, under the evidence in this case, was ‘suffi- 
cient to entitle Lee to a new trial under the circum- 
stances in this case. 

If the evidence presented established that the 
State had knowingly and deliberately adduced inad- 
missible evidence, the harmless error rule might not 
apply. See, State v. Atwater, 193 Neb. 563, 228 
N.W.2d 274 (1975); State v. Brooks, 189 Neb. 592, 204 
N.W.2d 86 (1973); State v. Franklin, 194 Neb. 630, 234 
N.W.2d 610 (1975). In the present case, however, 
there is no indication that the State deliberately and 
intentionally sought to introduce to the jury evidence 
that Lee was engaged in the sale of illegal drugs. 
Furthermore, defendant, without objection, permit- 
ted the introduction of evidence to the effect that the 
parties were, at a minimum, violating the law by 
both drinking on a public highway and smoking 
‘“pot.’’ Neb. Rev. Stat. §§ 53-186 (Reissue 1978) and 
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28-416 (Cum. Supp. 1982). Defendant argues that 
those crimes were minor in comparison to the crime 
of selling marijuana, and therefore the testimony re- 
garding the sale should be viewed in a different 
light. We find no basis in the record, however, to 
assume this to be true. As a matter of fact, one 
might conclude from examining the record that in 
fact defense counsel wanted the jury to believe that 
Lee had been smoking pot and drinking to excess so 
that it might believe that Lee could not have the 
requisite intent to commit murder in the first de- 
gree. To therefore suggest that some of the evi- 
dence was admissible, or at least harmless, and the 
balance inadmissible and harmful is an attempt to 
draw a line too fine. Where the statement here is so 
minor as compared to either the crime charged or 
the other evidence introduced, we can say that a 
substantial miscarriage of justice did not occur. 
Lee’s second assignment of error concerns the 
trial court’s refusal to permit Welker to testify con- 
cerning certain allegedly exculpatory statements 
made by Lee following the incident. The trial court 
did permit Welker to testify concerning statements 
made by Lee during the first 10 minutes following the 
incident. Lee sought to introduce other allegedly 
exculpatory statements made by him to Welker 
during the remaining 4 hours while they drove 
around Omaha. These statements, the trial court 
concluded, were too remote in time and did not fall 
into the ‘‘excited utterance exception’’ to the hear- 
say rule. We believe the trial court was correct. 
Neb. Rev. Stat. § 27-803(1) (Reissue 1979) does in- 
deed exclude from the hearsay rule statements ‘‘re- 
lating to a startling event or condition made while 
the declarant was under the stress of excitement 
caused by the event or condition.’”’ To qualify as an 
excited utterance the following conditions must ex- 
ist: ‘‘(1) There must have been a startling event. 
[Citation omitted.] (2) The statement must relate 
to the event. [Citation omitted.] (3) The statement 


70 216 NEBRASKA REPORTS 


must have been made by the declarant while under 
the stress of the exciting event. [Citations omit- 
ted.]’’ State v. Reed, 201 Neb. 800, 806, 272 N.W.2d 
759, 762 (1978). A determination as to the admissi- 
bility of the statement generally rests within the 
sound discretion of the trial court. See, State v. 
Juarez, 187 Neb. 354, 190 N.W.2d 858 (1971); State v. 
Brown, 190 Neb. 96, 206 N.W.2d 331 (1973). Our re- 
view of the entire record leads us to the conclusion 
that one cannot say that the trial court abused its 
discretion when it determined that after 10 minutes 
all further statements were outside of the excited ut- 
terance rule. 

Moreover, it appears that the statements which 
were excluded were simply more of the same type of 
statements which were permitted and would there- 
fore, at best, have been cumulative in nature. The 
refusal by the trial court to permit the introduction 
of cumulative evidence is not error and does not en- 
title a defendant to a new trial, absent a showing of 
an abuse of discretion. State v. Newman, 179 Neb. 
746, 140 N.W.2d 406 (1966); Hdmonds v. State, 163 
Neb. 323, 79 N.W.2d 453 (1956). We believe the evi- 
dence fails to show any abuse of discretion. 

Having therefore concluded that there was no 
error committed by the trial court, we affirm both 
the convictions and the sentences. 

AFFIRMED. 


IN RE INTEREST OF C., E., A., AND H., CHILDREN 
UNDER 18 YEARS OF AGE. 
STATE OF NEBRASKA, APPELLEE, Vv. H.N., APPELLANT. 
341 N.W.2d 605 


Filed December 23, 1983. No. 83-164. 


Parental Rights. An order of the juvenile court terminating parental 
rights must be supported by clear and convincing evidence. 
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Appeal from the District Court for Lincoln County: 
KEITH WINDRUM, Judge. Affirmed. 


Kent E. Florom, Lincoln County Public Defender, 
for appellant. 


James Mueller, Deputy Lincoln County Attorney, 
for appellee. 


Richard A. Birch, guardian ad litem. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


WHITE, J. 

This is an appeal from the order of the district 
court for Lincoln County, Nebraska, which affirmed 
the county court order terminating the parental 
rights of Harold to C., E., A., and H., children under 
the age of 18 years. Harold appeals. We review the 
matter de novo upon the record. In re Interest of 
Goodon, 208 Neb. 256, 303 N.W.2d 278 (1981). 

An order of the juvenile court terminating pa- 
rental rights must be supported by clear and con- 
vincing evidence. In re Interest of R.D.J. and 
K.8.J., 215 Neb. 724, 340 N.W.2d 415 (1983). 

In an amended petition filed in the county court, 
appellant was alleged to be an unfit parent by rea- 
son of debauchery, use of intoxicating liquor, and 
lascivious behavior, which conduct is seriously detri- 
mental to the health, morals, or well-being of the 
children. Neb. Rev. Stat. § 43-209(4) (Reissue 1978). 
Both lower courts agreed with this allegation, there- 
by terminating appellant’s parental rights. 

While there are several alleged errors assigned 
and argued, including the reception of certain evi- 
dence, they need not be discussed, since the evi- 
dence about which there is no substantial dispute es- 
tablishes conclusively the absolute unfitness of the 
appellant. 

We will not detail the evidence except to note that 
appellant on a number of occasions engaged in 
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sexual acts with his children and the neighbors’ chil- 
dren. He was convicted and is presently incarcer- 
ated for the offenses of first degree sexual assault. 

The clear import of the evidence establishes that 
the appellant suffers from a psychotic disorder 
known as pedophilia, an adult individual’s sexual 
preference for children. No reasonable prospect ex- 
ists that the appellant can ever be cured of this dis- 
order and, certainly, none exists that he can be 
cured within any reasonable time. 

The district court was correct in affirming the de- 
cision of the county court terminating the parental 
rights of Harold. 

The natural mother was shown by the evidence to 
have abandoned the children 5 years prior to the 
filing of the petition. She was served by published 
notice, after attempted service at the last and sec- 
ond last known addresses was unsuccessful. She did 
not appear at these proceedings and her parental 
rights were also terminated by the county court. 

The judgment of the district court is affirmed. 

AFFIRMED, 


STATE OF NEBRASKA, APPELLEE, v. DANA MILLER, 
APPELLANT. 
341 N.W.2d 915 


Filed December 23, 1983. No. 83-225. 


1. Criminal Law: Kidnapping: False Imprisonment. The kidnap- 
ping statute, Neb. Rev. Stat. § 28-313 (Reissue 1979), and the false 
imprisonment in the first degree statute, Neb. Rev. Stat. § 28-314 
(Reissue 1979), define separate offenses. 

2. Criminal Law. When an act violates more than one criminal stat- 
ute, the State may prosecute under either criminal statute so long 
as it does not discriminate against any class of defendants. 


Appeal from the District Court for Douglas County: 
JAMES M. Murpny, Judge. Affirmed. 


Thomas M. Kenney, Douglas County Public De- 
fender, and Victor Gutman, for appellant. 
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Paul L. Douglas, Attorney General, and Lynne R. 
Fritz, for appellee. 


Krivosua, C.J., BoSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


BosLauGu, J. 

After trial to the court the defendant was con- 
victed of kidnapping and use of a firearm in the 
commission of a felony. He was sentenced to im- 
prisonment for 5 years on count I and imprisonment 
for 1 year on count II. He has appealed, and con- 
tends that the trial court should have dismissed the 
information or found him guilty of false imprison- 
ment in the first degree. 

The offense occurred on October 6, 1982, when the 
defendant entered the office of the superintendent of 
shops of the Union Pacific Railroad in Omaha, Ne- 
braska, and held the superintendent prisoner at gun- 
point for approximately 40 minutes. The defendant 
had been refused employment because of a physical 
disability. During the time that the defendant held 
the superintendent prisoner, the defendant stated 
that he intended to kill the superintendent. After 
about 40 minutes the defendant left the superin- 
tendent’s office without harming him, but the de- 
fendant threatened to ‘‘get’’ the superintendent’s 
family if the authorities were sent after the defend- 
ant. 

Under Neb. Rev. Stat. § 28-313(1)(c) (Reissue 
1979), ‘‘A person commits kidnapping if he abducts 
another or, having abducted another, continues to 
restrain him with intent to do the following: ... (c) 
Terrorize him or a third person.’’ Neb. Rev. Stat. 
§ 28-312 (Reissue 1979) defines ‘‘restrain’’ and ‘‘ab- 
duct’’ in pertinent part as follows: ‘‘(1) Restrain 
shall mean to restrict a person’s movement in such 
a manner as to interfere substantially with his lib- 
erty: (a) By means of force, threat, or deception 
... (2) Abduct shall mean to restrain a person with 
intent to prevent his liberation by: ...(b) Endan- 
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gering or threatening to endanger the safety of any 
human being.”’ 

The evidence of the State was clearly sufficient, if 
believed, to support a finding of guilty on both 
counts, beyond a reasonable doubt. 

The defendant contends that the evidence would 
also have sustained a finding of guilty of false im- 
prisonment in the first degree. Neb. Rev. Stat. 
§ 28-314(1)(a) (Reissue 1979) provides: ‘‘A person 
commits false imprisonment in the first degree if he 
knowingly restrains or abducts another person (a) 
under terrorizing circumstances or under circum- 
stances which expose the person to the risk of seri- 
ous bodily injury.”’ 

The defendant argues that the offenses are iden- 
tical if a person is abducted with the intent to ter- 
rorize the victim or the abduction occurs under ter- 
rorizing circumstances. The defendant then argues 
that the prosecution for kidnapping violated the de- 
fendant’s right to due process and equal protection 
because the prosecutor could arbitrarily choose 
which crime to charge. 

The defendant’s contention that the crimes are 
identical is without merit. Kidnapping requires 
proof of a specific intention which is not an element 
of false imprisonment. An abduction might occur 
under terrorizing circumstances even though there 
was no intention on the part of the abductor to ter- 
rorize the victim. 

The defendant’s second contention is equally with- 
out merit. The discretion which a prosecutor exer- 
cises in deciding which crime to charge is no differ- 
ent in this case than that which a prosecutor exer- 
cises in any case where a single act may violate 
more than one statute. In United States v. Batch- 
elder, 442 U.S. 114, 99 S. Ct. 2198, 60 L. Ed. 2d 755 
(1979), the U.S. Supreme Court held that when an 
act violates more than one criminal statute, the gov- 
ernment may prosecute under either criminal stat- 
ute so long as it does not discriminate against any 
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class of defendants. The Court stated: ‘‘[T]here is 
no appreciable difference between the discretion a 
prosecutor exercises when deciding whether to 
charge under one of two statutes with different ele- 
ments and the discretion he exercises when choosing 
one of two statutes with identical elements. In the 
former situation, once he determines that the proof 
will support conviction under either statute, his deci- 
sion is indistinguishable from the one he faces in the 
latter context. The prosecutor may be influenced 
by the penalties available upon conviction, but this 
fact, standing alone, does not give rise to a violation 
of the Equal Protection or Due Process Clause.’’ Id. 
at 125. 

In State v. White, 209 Neb. 218, 228, 306 N.W.2d 906, 
913 (1981), this court quoted with approval from 
Bordenkircher v. Hayes, 434 U.S. 357, 98 S. Ct. 663, 54 
L. Ed. 2d 604 (1978), as follows: ‘‘ ‘In our system, so 
long as the prosecutor has probable cause to believe 
that the accused committed an offense defined by 
statute, the decision whether or not to prosecute, 
and what charge to file or bring before a grand jury, 
generally rests entirely in his discretion. Within the 
limits set by the legislature’s constitutionally valid 
definition of chargeable offenses, ‘‘the conscious ex- 
ercise of some selectivity in enforcement is not in it- 
self a federal constitutional violation’’ so long as 
‘the selection was [not] deliberately based upon an 
unjustifiable standard such as race, religion, or oth- 
er arbitrary classification.’”’’ ’’ 

See, also, State v. Karpinski, 92 Wis. 2d 599, 285 
N.W.2d 729 (1979). 

There being no error, the judgment is affirmed. 

AFFIRMED. 
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PAMELA J. SHAW, APPELLEE, V. WAYNE R. SHaw, 
APPELLANT. 
341 N.W.2d 348 


Filed December 238, 1983. No. 83-228. 


Appeal from the District Court for Douglas County: 
JOHN EX. CiaRK, Judge. Affirmed. 


Harry H. Foulks, for appellant. 
Patricia J. Jacobs, for appellee. 


KRIvoOsHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

The court, having reviewed the record in this case, 
finds that the judgment of the trial court should be 
affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. ALFRED D. Coca, 
APPELLANT. 
341 N.W.2d 606 


Filed December 23, 1983. No. 83-296. 


1. Criminal Law: Rules of Evidence. The ‘evidence of other 
crimes”’ rule is one of relevance. 

2. Rules of Evidence. Evidence is relevant if it tends to make the ex- 
istence of any fact that is of consequence to the determination of 
the action more or less probable than it would be without the evi- 
dence. 

3. Criminal Law: Evidence: Prior Acts. AS a general proposition, 

. evidence of crimes committed by the accused other than that with 
’ which he is charged is not admissible. 

H : It is competent for the prosecution to put 

in evidence all relevant facts and circumstances which tend to es- 

tablish any of the constituent elements of the crime with which the 
accused is charged, even though such facts and circumstances may 
proves or tend to prove that he committed other crimes. 

Evidence of other crimes is admissible 

whet. there are unique, almost ‘‘signature-like’’ similarities be- 

tween them and the offense charged or the evidence is otherwise so 


STATE v. COCA 77 
Cite as 216 Neb. 76 
related in time, place, and circumstances to the offense charged as 
to have substantial probative value in determining the guilt of the 
accused. 

6. : : . Balancing the need for ‘‘other-crimes’’ 
evidence against the possible prejudice to the accused is within the 
discretion of the trial court. 

7. Criminal Law: Evidence: Proof. Proof of guilty knowledge may 
be made by evidence of acts, declarations, or conduct of the ac- 
cused from which the inference may be fairly drawn that he knew 
of the existence and nature of the narcotics at the place where they 
were found. 

8 Words and Phrases. Intentionally means ‘‘willfully’’ or ‘‘pur- 

: posely,’’ and not accidentally or involuntarily. 

9. Criminal Law: Words and Phrases. To possess a narcotic drug 
means to have actual control, care, and management of, and not a 
Deseine control, fleeting and shadowy in its nature. 

In criminal law, motive is that which leads or 

tempts the mind to indulge in a criminal act. 


Appeal from the District Court for Lancaster 
County: DonaLD E. Enpacott, Judge. Reversed 
and remanded for a new trial. 


10. 


Deborah K. Long, and Toney J. Redman, for ap- 
pellant. 


Paul L. Douglas, Attorney General, and Sharon M. 
Lindgren, for appellee. 


KRivosHa, C.J., BOSLAUGH, WHITE, HAsTINGs, 
CAPORALE, SHANAHAN, and GRantT, JJ. 


CAPORALE, J. 

A jury determined, and the trial court adjudged, 
that defendant-appellant, Alfred D. Coca, was guilty 
of knowingly and intentionally possessing more than 
1 pound of marijuana. Following an enhancement 
proceeding, Coca was also adjudged to be an ha- 
bitual criminal. He was thereafter sentenced to im- 
prisonment for a term of 10 years. In this appeal 
Coca argues, among other things, that the trial court 
improperly received certain evidence. We agree 
with that argument, reverse the trial court’s judg- 
ments, and remand for a new trial. 

On November 8, 1981, Lincoln police detective 
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Mark Lantis observed a green 1979 Mercury automo- 
bile, bearing Colorado license plates, parked on the 
side of a gravel road near 1st and Old Cheney Road, 
a rural area outside the city of Lincoln but within 
Lancaster County. He approached the automobile 
and asked the lone occupant, who was seated in the 
front passenger seat, to identify herself. She pro- 
duced a Kansas driver’s license identifying her as 
Jeannine Hupe. After being unable to check the au- 
tomobile’s registration certificate and license plates 
with the Lincoln Police Department, Lantis 
searched the surrounding area. Finding no one, he 
left, parked about a half mile away, and kept the au- 
tomobile under observation. After a few minutes 
Lantis observed a man approach the automobile and 
enter it by the driver’s side door. The automobile 
was then driven away. 

Lantis followed the Mercury and_ eventually 
stopped it. He asked the driver for identification 
and a driver’s license. The driver identified himself 
as Coca and admitted he had no license to drive, as 
it had been suspended in Colorado. Lantis issued 
Coca a citation and asked his permission to search 
the automobile. Coca allowed Lantis to search the 
trunk but refused to allow a search of the passenger 
compartment without a warrant. In the trunk Lan- 
tis found a paper bag containing several syringes, a 
spoon with a sooty bottom and a powdery residue in 
the bowl, several foil-wrapped cubes, a bag contain- 
ing a single hand-rolled cigarette, and a Polaroid 
photograph of a marijuana plant. Coca denied that 
the items were his and claimed that his girl friend 
was a diabetic. Coca was then taken to the police 
station, where Lantis determined that there were 
needle marks on Coca’s arms. He was then placed 
in jail. 

Thereafter, a warrant was issued to search the ve- 
hicle. A quantity of marijuana was found in a plas- 
tic garbage bag on the floor behind the driver’s seat. 
A smaller bag of marijuana was found on the floor 


STATE v. COCA 79 
Cite as ‘216 Neb. 76 


behind the front passenger seat. Lantis also found a 
box of plastic sandwich bags; another photograph; 
two spoons, both of which were burnt on the bottom 
and one of which contained a powdery residue; a 
bag of cellophane-wrapped cubes; some foil- 
wrapped cubes; some small white packets; and 
some white tablets. 

A state-employed chemist later determined that 
the cubes, the tablets, and the white packets con- 
tained no controlled substances. The spoons had 
traces of phenmetrazine, a controlled substance pre- 
scribed as a weight reduction aid. The chemist de- 
termined that the total weight of marijuana seized 
from the automobile weighed 1 pound 15 ounces. 

As a result of the November 8, 1981, arrest, Coca 
was charged with knowingly and intentionally pos- 
sessing more than 1 pound of marijuana in violation 
of Neb. Rev. Stat. § 28-416(5) (Cum. Supp. 1982). He 
was also charged with being an habitual criminal 
under the provisions of Neb. Rev. Stat. § 29-2221 
(Reissue 1979). 

On September 16, 1981, about 2 months prior to his 
November 1981 arrest, Coca and Hupe had been dis- 
covered harvesting marijuana at another Lincoln lo- 
cation. Coca fled upon police discovery of this ac- 
tivity; however, he was apprehended the next day. 
Hupe was arrested at the scene, at which time the 
same 1979 Mercury automobile which was observed 
by Lantis on November 8, 1981, was seized and 
searched. That search resulted in the confiscation 
of a quantity of marijuana. Coca pled guilty to 
charges arising from the September harvesting. 

At Coca’s trial concerning the November 1981 inci- 
dent, the State elicited testimony and introduced 
other evidence concerning the September crime. 
The State also introduced the nonmarijuana-related 
physical evidence seized from the automobile pur- 
suant to the November arrest of the defendant. Coca 
argues, inter alia, that the trial court should have 
excluded all theyforegoing evidence. 
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The applicable ‘‘evidence of other crimes’’ statute 
is Neb. Rev. Stat. § 27-404(2) (Reissue 1979), which 
provides: ‘‘Evidence of other crimes, wrongs, or 
acts is not admissible to prove the character of a 
person in order to show that he acted in conformity 
therewith. It may, however, be admissible for other 
purposes, such as proof of motive, opportunity, in- 
tent, preparation, plan, knowledge, identity, or ab- 
sence of mistake or accident.’’ 

The rule is one of relevance. State v. Ellis, 208 
Neb. 379, 303 N.W.2d 741 (1981). Evidence is rele- 
vant if it tends to make the existence of any fact that 
is of consequence to the determination of the action 
more or less probable than it would be without the 
evidence. Neb. Rev. Stat. § 27-401 (Reissue 1979); 
State v. Bromwich, 213 Neb. 827, 331 N.W.2d 537 
(1983). 

As a general proposition, evidence of crimes com- 
mitted by the accused other than that with which he 
is charged is not admissible. State v. Hvans, 212 
Neb. 476, 323 N.W.2d 106 (1982); State v. Franklin, 
194 Neb. 630, 234 N.W.2d 610 (1975). However, it is 
competent for the prosecution to put in evidence all 
relevant facts and circumstances which tend to es- 
tablish any of the constituent elements of the crime 
with which the accused is charged, even though such 
facts and circumstances may prove or tend to prove 
that he committed other crimes. State v. Hvans, su- 
pra; State v. Scott, 211 Neb. 237, 318 N.W.2d 94 
(1982); State v. Dandridge, 209 Neb. 885, 312 N.W.2d 
286 (1981); State v. Hillis, supra. Evidence of other 
crimes is admissible where there are unique, almost 
‘‘signature-like’’ similarities between them and the 
offense charged, or the evidence is otherwise so re- 
lated in time, place, and circumstances to the of- 
fense charged as to have substantial probative value 
in determining the guilt of the accused. State v. 
Scott, supra; State v. Dandridge, supra. 

Balancing the need for ‘‘other-crimes’’ evidence 
against the possible prejudice to the accused is 
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within the discretion of the trial court. State v. 
Scott, supra. 

In order to determine whether the trial court 
abused its discretion, we must keep in mind the 
constituent elements of the crime with which Coca 
was charged. They are set forth in § 28-416(5) as (1) 
knowingly or intentionally, (2) possessing, (3) mari- 
juana, (4) which weighed more than 1 pound. 

There is no doubt that marijuana weighing more 
than 1 pound was found in the automobile driven by 
Coca. The inquiry, therefore, becomes whether the 
evidence in controversy so bears upon the remaining 
elements as to justify its admission under the rules 
discussed earlier in this opinion. 

As to the element of knowledge, this court has 
said: ‘‘Proof of guilty knowledge may be made by 
evidence of acts, declarations, or conduct of the ac- 
cused from which the inference may be fairly drawn 
that he knew of the existence and nature of the nar- 
cotics at the place where they were found. People 
v. Mack, 12 Ill. 2d 151, 145 N.E.2d 609. But mere 
presence at a place where a narcotic drug is found is 
not sufficient. State v. Hunt, 91 Ariz. 149, 370 P.2d 
642; Carrell v. State, 90 Ariz. 411, 368 P.2d 649. As 
stated by the Arizona court in State v. Hunt, supra, 
joint possession cannot be established by the fact 
that the defendant is or has been in the company of 
one who has a narcotic drug on his person. An ad- 
ditional independent factor linking the defendant 
with the narcotic must be shown. See, also, Spataro 
v. State (Fla. App.), 179 So.2d 873; Evans v. United 
States, 257 F.2d 121.’’ State v. Faircloth, 181 Neb. 
333, 337, 148 N.W.2d 187, 190 (1967). 

Intentionally means ‘‘willfully’’ or ‘‘purposely,’’ 
and not accidentally or involuntarily. Sall v. State, 
157 Neb. 688, 61 N.W.2d 256 (1953). 

To possess a narcotic drug means to have actual 
control, care, and management of, and not a passing 
control, fleeting and shadowy in its nature. State v. 
Williams, 211 Neb. 650, 319 N.W.2d 748 (1982). 
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The task further resolves itself into an analysis of 
whether the evidence was properly received as tend- 
ing to establish any one or more of those remaining 
elements by proving motive, opportunity, intent, 
preparation, plan, knowledge, identity, or absence of 
mistake or accident. § 27-404(2). 

In criminal law, motive is that which leads or 
tempts the mind to indulge in a criminal act. State 
v. Ellis, 208 Neb. 379, 303 N.W.2d 741 (1981). It does 
not seem to us it can be said that Coca’s involve- 
ment in a September marijuana harvesting scheme 
tends to establish his motive to possess marijuana in 
November. 

Likewise, the evidence is irrelevant to show 
Coca’s opportunity to possess marijuana at the later 
date, since all the marijuana found in the car in Sep- 
tember was confiscated by the police at that time. 

We cannot infer that because Coca intended to 
harvest different marijuana in September, he in- 
tended to possess the marijuana which was found in 
the automobile in November. 

Neither can it be said the September crime tends 
to show how Coca prepared to possess marijuana in 
November. In fact, if the prior harvesting were in 
preparation for the later possession, the prior act 
proved fruitless. Nor is there any apparent plan or 
scheme common to the September and November 
acts. The harvesting incident does not show that the 
November possession was the end result of a scheme 
which included the September harvesting. 

Does the fact that he was involved in a prior har- 
vesting scheme make it more likely he knew that the 
marijuana was behind the seat of the vehicle in No- 
vember? It does not; the important question as to 
knowledge in the November incident is whether 
Coca knew the marijuana was in the car, not 
whether he knew what marijuana was. 

There is no problem with Coca’s identity in this 
case. Neither are there any issues as to whether 
there was any mistake or accident. 
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We must therefore conclude that the evidence of 
the September crime has no relevancy to the ques- 
tion of whether Coca knowingly or intentionally pos- 
sessed more than 1 pound of marijuana in Novem- 
ber. The jury was asked to infer from the evidence 
that since Coca was involved with marijuana previ- 
ously, he criminally possessed it at a later time. 
Evidence of a prior crime cannot be used for such a 
purpose. Coca’s conviction must therefore be re- 
versed and a new trial granted to him. 

Having reached that conclusion, it is not neces- 
sary to consider Coca’s other arguments, except to 
observe that the nonmarijuana-related physical evi- 
dence seized from the automobile was also irrele- 
vant to the offense with which the defendant was 
charged and should not have been received. 

REVERSED AND REMANDED FOR A NEW TRIAL. 

WHITE, J., concurs in the result. 


MAUDE CLEVENGER SIM, APPELLANT, V. OPAL C. 
COMISKEY AND E}DITH R. WRIGHT, APPELLEES. 
341 N.W.2d 611 


Filed December 23, 1983. No. 83-324. 


1. Declaratory Judgments. The granting of declaratory relief is dis- 
cretionary. 

Declaratory relief will not be entertained if there is pend- 

ing, at the commencement of the declaratory action, another action 

or proceeding to which the same persons are parties and in which 

are involved, and may be adjudicated, the same issues involved in 

the declaratory action. 


Appeal from the District Court for Otoe County: 
RayMonpD J. Case, Judge. Affirmed. 


William L. Walker of Walker & Ludlam, and Har- 
vey A. Neumeister and Kent J. Neumeister, for ap- 
pellant. 


Hoch & Steinheider, for appellees. 
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Paul L. Douglas, Attorney General, and Frank J. 
Hutfless, for State. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


PER CuRIAM. 

This is an appeal from an order of the district 
court dismissing plaintiff-appellant’s petition for 
declaratory judgment on the ground that at the time 
of its filing there was pending in the county court a 
proceeding involving the same parties and issues. 
We affirm. 

The record establishes that sometime prior to Sep- 
tember 3, 1982, the defendants-appellees, Opal C. 
Comiskey and Edith R. Wright, filed a petition in the 
county court for Otoe County, seeking an appoint- 
ment of a conservator and guardian for their half 
sister, Maude Sim, the plaintiff-appellant, then 82 
years of age. In Sim’s amended answer filed in the 
county court, she questioned the constitutionality of 
1982 Neb. Laws, L.B. 428, which amended Neb. Rev. 
Stat. §§ 30-2619, 30-2620, 30-2624, 30-2625, 30-2627, 
30-2628, 30-2630, and 30-2633 (Reissue 1979), concern- 
ing the appointment of guardians for incapacitated 
persons. 

On September 17, 1982, Sim instituted this action in 
the district court for Otoe County, seeking a declara- 
tion that L.B. 428 is unconstitutional, and seeking to 
enjoin the prosecution of the county court proceed- 
ing. 

This court has said on numerous previous 0ocCca- 
sions that the granting of declaratory relief is dis- 
cretionary. Millard School Dist. v. State Depart- 
ment of Education, 202 Neb. 707, 277 N.W.2d 71 
(1979); Stahmer v. Marsh, 202 Neb. 281, 275 N.W.2d 
64 (1979); Blanco v. General Motors Acceptance 
Corp., 180 Neb. 365, 143 N.W.2d 257 (1966); Custer 
Public Power Dist. v. Loup River Public Power 
Dist., 162 Neb. 300, 75 N.W.2d 619 (1956). 

The sole question presented, therefore, is whether 


SIM v. COMISKEY 85 
Cite as 216 Neb. 83 
the district court abused its discretion in dismissing 
Sim’s quest for declaratory relief. It did not. 

In Strawn v. County of Sarpy, 146 Neb. 783, 21 
N.W.2d 597 (1946), a case seeking a declaration of 
contract rights in the face of other pending actions 
involving the same contract, we denied declaratory 
relief and adopted the rule that such relief will not 
be entertained if there is pending, at the commence- 
ment of the declaratory action, another action or 
proceeding to which the same persons are parties 
and in which are involved, and may be adjudicated, 
the same issues involved in the declaratory action. 

We have reiterated that rule on at least three oc- 
casions since Strawn. It appears we last did so in 
Slosburg v. City of Omaha, 183 Neb. 839, 165 N.W.2d 
90 (1969). Therein, we directed entry of a declara- 
tory judgment because, inter alia, there was no 
other case pending at the time the declaratory ac- 
tion was filed. We also recognized the rule in 
Berigan Bros. v. Growers Cattle Credit Corp., 182 
Neb. 656, 156 N.W.2d 794 (1968), but held it did not 
apply because the issue in the previously pending 
case was not the same as the multiple issues pre- 
sented in the declaratory action. The rule was ac- 
knowledged in State ex rel. Meyer v. Sorrell, 174 
Neb. 340, 117 N.W.2d 872 (1962), wherein we refused 
to permit a declaratory action, filed prior to the 
holding of a hearing by the Governor to remove a 
public official from office, to operate so as to oust 
this court’s original jurisdiction in a quo warranto 
action. 

We also noted in Strawn v. County of Sarpy, supra, 
quoting with approval from Woollard v. Schaffer 
Stores Co., 272 N.Y. 304, 5 N.E.2d 829 (1936), that 
when ‘‘ ‘another action between the same parties, in 
which all issues could be determined, is actually 
pending at the time of the commencement of an ac- 
tion for a declaratory judgment, the court abuses its 
discretion when it entertains jurisdiction.’ ’’ Strawn 
at 788, 21 N.W.2d at 600. 
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It is clear that the district court did not abuse its 
discretion by dismissing Sim’s petition for a declara- 
tory judgment. 

AFFIRMED. 


STATE OF NEBRASKA EX REL, LINDA M. BIRDINE, 
APPELLEE, V. JOHN F'ULLER, APPELLANT. 
341 N.W.2d 613 


Filed December 23, 1983. No. 83-506. 


1. Courts: Judgments. A district court has no authority or power to 
vacate a judgment after term except for the reasons and within the 
time limited in Neb. Rev. Stat. § 25-2001 (Reissue 1979). 

2. Equity: Judgments. Equity will not vacate a judgment after 

term where there is an adequate remedy at law. 

: To be entitled to vacate a judgment after term by 
an action in equity, the litigant must show that, without fault or 
laches on his part, he was prevented from proceeding under Neb. 
Rev. Stat. § 25-2001 (Reissue 1979). 


Appeal from the District Court for Douglas County: 
Pau J. HICKMAN, Judge. Affirmed. 


Jerry L. Pettit, for appellant. 
Patricia J. Jacobs, for appellee. 


KRIvosHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
SHANAHAN, and GRANT, JJ. 


BOSLAUGH, J. 

The respondent, John Fuller, appeals from the or- 
der of the district court dismissing his petition to va- 
cate a judgment in a paternity action. The trial 
court found that any right to relief was barred by 
Neb. Rev. Stat. § 25-2008 (Reissue 1979). 

On February 8, 1978, a petition was filed in the dis- 
trict court alleging that the respondent was the 
father of two children born to the petitioner, Linda 
M. Birdine. A summons and a copy of the petition 
were served on the respondent personally. The re- 
spondent failed to plead or appear, and a default 


STATE EX REL, BIRDINE v. FULLER 87 
Cite as 216 Neb. 86 
judgment was entered against the respondent on 
April 5, 1978. The trial court found that the re- 
spondent was the father of the children, and he was 
ordered to pay support in the amount of $100 per 
month for each child. 

Thereafter, various proceedings were had in an ef- 
fort to enforce the order for support. On January 
25, 1980, the trial court ordered the respondent to 
show cause why he should not be proceeded against 
and punished for having failed and refused to make 
child support payments as provided in the order of 
April 5, 1978. A copy of that order was served per- 
sonally on the respondent on January 30, 1980. Dur- 
ing 1980 and 1981, the respondent made payments, 
but not in the amounts required by the judgment of 
April 5, 1978. 

On February 4, 1983, the respondent filed an appli- 
cation to vacate the judgment, alleging that the 
judgment of April 5, 1978, was entered as the result 
of irregularity and fraud. A petition seeking the 
same relief was filed February 28, 1983. 

Neb. Rev. Stat. § 25-2001 (Reissue 1979) provides 
that a judgment may be vacated or modified after 
term for irregularity in obtaining the judgment and 
for fraud practiced by the successful party. Section 
25-2008 provides that proceedings to vacate or 
modify a judgment for irregularity must be com- 
menced within 3 years after the defendant had no- 
tice of the judgment; proceedings to vacate or 
modify a judgment for fraud must be commenced 
within 2 years after the judgment is rendered, unless 
the party thereto is an infant or person of unsound 
mind, and then within 2 years after removal of such 
disability. 

After the final adjournment of the term of court at 
which a judgment has been rendered, the court has 
no authority or power to vacate or modify the judg- 
ment except for the reasons stated and within the 
time limited in § 25-2001. Lienemann v. Lienemann, 
197 Neb. 449, 249 N.W.2d 902 (1977). See, also, Meier 
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v. Nelsen, 156 Neb. 666, 57 N.W.2d 273 (1953). The 
application of the respondent filed on February 4, 
1983, was filed more than 3 years after January 30, 
1980, the date on which an order to show cause was 
served upon the respondent, and more than 4 years 
after the judgment of April 5, 1978, was entered. The 
finding of the district court that the proceeding was 
barred by § 25-2008 is supported by the record. 

The respondent argues that in addition to the 
statutory remedy the trial court may vacate the 
judgment under its equity powers. In McNally v. 
McNally, 152 Neb. 845, 851, 43 N.W.2d 170, 174 (1950), 
we said: ‘‘Defendants also contend that they are 
entitled to equitable relief independent of the statu- 
tory provisions. We have recently restated the ap- 
plicable rule: ‘ ‘‘While in a proper case an action in 
equity to vacate a judgment and obtain a new trial 
will lie, such relief will not be granted when there is 
an adequate remedy at law. * * * To be entitled to 
equitable relief in such a case, the litigant must 
show that, without fault or laches on his part, he was 
prevented from proceeding under section 25-2001, 
R. 8S. Supp., 1947.”’’ Nemetz v. Nemetz, ante p. 178, 
40 N.W.2d 685. No such showing is made.’’ 

There is nothing in the record to show a legal rea- 
son why the defendant was prevented from defend- 
ing the action in 1978 or attempting to vacate the 
judgment after he was served with the order to show 
cause in 1980. 

The judgment is affirmed. 

AFFIRMED. 

CAPORALE, J., not participating. 
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IN RE DISSOLUTION OF SCHOOL DiIsTRIcT No, 22. 
RANDALL D. ACKLIE, APPELLANT, V. DOUGLAS J. 
JENSEN, COUNTY SUPERINTENDENT, APPELLEE. 
341 N.W.2d 918 


Filed December 30, 1983. No. 82-601. 


1. Schools, and School Districts: Statutes. Under the provisions of 
Neb. Rev. Stat. §§ 79-603 and 79-420 (Reissue 1981), it is the manda- 
tory duty of the county superintendent to dissolve a Class I school 
district which for 2 consecutive years contracts for instruction of 
all of its pupils with a Class II, III, IV, or V district, and to attach 
its territory to one or more neighboring school districts other than 
a Class I district. 

2. Schools and School Districts: Appeal and Error. Appeals from 
action taken by the county superintendent in cases involving the 
dissolution and merging of Class I school districts are tried de novo 
in the district court and heard de novo on the record in this court. 

3. Schools and School Districts: Constitutional Law. A litigant who 
invokes the provisions of a statute in appealing the action of a coun- 
ty superintendent in dissolving and merging a Class I school dis- 
trict may not challenge that statute’s validity nor seek the benefit 
of such statute and in the same action and at the same time ques- 
tion its constitutionality. 


Appeal from the District Court for Madison County: 
RICHARD P. GARDEN, Judge. Affirmed. 


George H. Moyer, Jr., of Moyer, Moyer, Egley & 
Fullner, for appellant. 


Richard Krepela, Madison County Attorney, for 
appellee. 


KRIvosHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


HASTINGS, J. 

This is an appeal from a judgment of the district. 
court for Madison County which affirmed the order 
of.the Madison County superintendent of schools dis- 
solving school district No. 22 of Madison County and 
merging it with school district No. 5 of Battle Creek. 

School district No. 22 was a Class I district com- 
posed of certain sections of land within Township 23, 
and was located immediately adjacent to the south- 
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easternmost corner of district No. 5, a Class III dis- 
trict. Randall D. Acklie, the plaintiff-appellant, 
was, until June 20, 1981, a resident and registered 
voter of school district No. 22. Thereafter, and at 
the time of the appeal hearing in district court on 
June 28, 1982, he had paid some leasehold improve- 
ment taxes on a grain bin located within the bound- 
aries of district No. 22, although he no longer resided 
within the district. 

Neb. Rev. Stat. § 79-603 (Reissue 1981) provides in 
part that ‘‘the county superintendent shall dissolve 
and attach to a neighboring district or districts any 
school district which, for two consecutive years, con- 
tracts for the instruction of all of its pupils with a 
Class II, III, IV, or V district. The dissolution . . 
shall be effected in the manner prescribed in section 
79-420.”’ 

Neb. Rev. Stat. § 79-420 (Reissue 1981) provides 
that before dissolving a district, the county su- 
perintendent shall fix a time for hearing, and shall 
notify each legal resident of the district 15 days be- 
fore the hearing by mail or publication in a news- 
paper of general circulation in the area. If the 
county superintendent finds that the district is to be 
dissolved, an order shall be entered dissolving the 
district and attaching ‘‘the territory of such district 
to one or more neighboring school districts.”” (Em- 
phasis supplied.) 

Section 79-420 also provides that appeals from or- 
ders of the county superintendent may be taken to 
the district court. These appeals are heard de. novo 
in that court, and are reviewed in this court de novo 
on the record. Neb. Rev. Stat. § 25-1937 (Reissue 
1979). 

With exceptions not present here it is the manda- 
tory duty of the county superintendent to dissolve 
the school district involved and attach its territory 
to another district or districts where such Class I 
district has contracted for the instruction of all of its 
pupils with a Class III district for 2 consecutive 
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years. Chappell v. Carr, 185 Neb. 158, 174 N.W.2d 
208 (1970). 

No question is presented by the record but that a 
proper hearing was held by the county superin- 
tendent on March 20, 1980, and that the conditions re- 
quiring dissolution and merger were present in this 
case. However, Acklie complains not of the dis- 
solution of the district involved, but in the attach- 
ment of its territory to district No. 5 rather than to 
one of the other Class III districts within the county. 

This contention was answered in McDonald v. 
Rentfrow, 171 Neb. 479, 106 N.W.2d 682 (1960), a case 
involving the identical issue. ‘This court said: 
‘‘What was done here was in the exercise of legisla- 
tive power properly delegated by the Legislature to 
the county superintendent. . . . In pursuance of this 
delegated power the county superintendent could do 
what was done by the order in question without the 
consent and over the protests of residents or tax- 
payers in the district.’’ Id. at 489, 106 N.W.2d at 689. 

The appellant next contends that §§ 79-603 and 
79-420 violate the provisions of article II, § 1, and ar- 
ticle III, § 1, Constitution of Nebraska, in that no 
standards or limitations are prescribed for the direc- 
tion and guidance of the county superintendent in de- 
ciding to what neighboring district or districts the 
territory of the dissolved district shall be attached. 
“This court has held many times that a litigant who 
invokes the provisions of a statute may not chal- 
lenge its validity; nor seek the benefit and in the 
same action and at the same time question its con- 
stitutionality.’’ Alumni Control Board v. City of Lin- 
coln, 179 Neb. 194, 199, 1837 N.W.2d 800, 804 (1965). 

As stated in Shields v. City of Kearney, 179 Neb. 
49, 51-52, 186 N.W.2d 174, 175 (1965): ‘‘The plaintiffs 
in this action have availed themselves of the remedy 
provided by the statute. They seek the benefit of the 
statute to obtain a determination that the action of 
the city was not authorized under the statute. They 
are, therefore, prevented in this action from ques- 
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tioning the constitutionality of the statute under 
which they have proceeded. We make no determi- 
nation of the question concerning the constitution- 
ality of the statute as amended.” 

From a de novo review we find that the action of 
the county superintendent was neither arbitrary, ca- 
pricious, nor unreasonable, nor did his action violate 
any of the rights or privileges to which the appellant 
is entitled. The judgment of the district court is af- 
firmed. 

AFFIRMED. 


RANDALL A. MCFARLAND, BY AND THROUGH HIS FATHER 
AND NEXT FRIEND, DONALD FE). MCFARLAND, SR., 
APPELLANT, V. PATRICK O. KING BT AL., APPELLEES. 
341 N.W.2d 920 


Filed December 30, 1983. No. 82-661. 


1. Summary Judgment. A party is entitled to summary judgment if 
(1) he can show there is no genuine issue of material fact, and (2) 
where, under the facts, he is entitled to judgment as a matter of 
law. 

In considering a motion for summary judgment, the court 
views the evidence in the light most favorable to the party against 
whom it is directed, giving to that party the benefit of all favorable 
inferences that may reasonably be drawn therefrom. 

3. Motor Vehicles: Rules of the Road. A driver emerging from a 
driveway has the duty to look for approaching traffic and to see 
what is in plain sight within the radius which denotes danger. 

A ariver of a vehicle must maintain such lookout 

and control as will avoid collision with others exercising due care. 

He has a right to assume that others, children and adults, will do 

likewise. 


: A vehicle traveling on a highway at a reasonable 

and lawful rate of speed is not required to slow down or stop upon 

the appearance of a vehicle about to enter the highway from a pri- 

vate road until it reasonably appears that its driver is not going to 

yield the right-of-way. 

6. Motor Vehicles: Proximate Cause: Negligence. Where the evi- 
dence shows without dispute that the proximate cause of a collision 
is the failure of the driver of a vehicle entering a highway from a 
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private road to look for approaching vehicles, the failure to look 
constitutes such negligence as will bar recovery as a matter of law. 
Appeal from the District Court for Lincoln County: 
HucGuH Stuart, Judge. Affirmed. 


Dale Romatzke of Kelley, Wallace, Scritsmier, 
Moore, Romatzke & Byrne, P.C., for appellant. 


Stephen W. Kay of Kay & Kay, for appellees. 


BoOSLauGH, WHITE, and SHANAHAN, JJ., and NORTON, 
D.J., and COLWELL, D.J., Retired. 


COLWELL, D.J., Retired. 

This was a suit against Patrick O. King (King) 
and his employer, Missouri Valley Construction 
Company, to recover for personal injuries sustained 
when Randall A. McFarland (Randall), age 15 
years, collided with King’s pickup truck while riding 
his bicycle. Defendants’ separate motions for sum- 
mary judgment were sustained. Plaintiff appeals. 
We affirm. 

We first discuss the issues of King’s liability, Ran- 
dall’s contributory negligence, and causation. King, 
Randall, two eyewitnesses, and two accident investi- 
gating officers testified by deposition. 

There is no substantial dispute of these facts. The 
accident occurred about 5:45 p.m. on August 14, 
1979, on Rodeo Road, North Platte, Nebraska, in the 
business district at a point west of the Ash Street in- 
tersection. Rodeo Road runs east and west, with 
two lanes of traffic each way; there are stop signs 
on Ash Street at the intersection. There is a private 
driveway on the north side of Rodeo Road; its west 
edge is about 68 feet west of the center of the inter- 
section. Leland Emken had stopped his 12-foot-long 
pickup truck in that driveway, heading south and 
preparing to exit into the street; his pickup was 
across the sidewalk, with the front of the pickup 
about 7 feet from the edge of Rodeo Road. Emken 
and his wife, Jennie, a passenger, both observed 
Randall pedaling his 10-speed bicycle eastward on 
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the sidewalk west of their pickup; he looped around 
the rear of the pickup, came along the left side of the 
truck and exited southeasterly onto Rodeo Road 
without slowing, stopping, or looking for traffic; the 
view to the east was unobstructed; they described 
Randall’s speed as fast. Randall looked west at all 
times; he continued to look west and pedaled his bi- 
cycle up to the time of impact with King’s truck. 
The point of impact was about 25 feet from the front 
of Emken’s truck. Randall never looked in the di- 
rection of King. 

King was driving his pickup truck west on Rodeo 
Road in the inside lane at about 30 to 32 m.p.h.; he 
was observing traffic ahead, and he saw Emken’s 
truck about the time that he left the intersection; he 
never saw Randall until the bicycle was 4 feet from 
his truck. The impact was on the front side of the 
right front fender; the headlight and windshield 
were broken. Randall received severe head inju- 
ries; he has no recollection of the events. 

A party is entitled to summary judgment if (1) he 
can show there is no genuine issue of material fact, 
and (2) where, under the facts, he is entitled to judg- 
ment as a matter of law. Green v. Village of Terry- 
town, 189 Neb. 615, 204 N.W.2d 152 (1973). See Neb. 
Rev. Stat. § 25-1332 (Reissue 1979). 

‘In considering a motion for summary judgment, 
the court views the evidence in the light most fa- 
vorable to the party against whom it is directed giv- 
ing to that party the benefit of all favorable infer- 
ences that may reasonably be drawn therefrom.’’ 
Pfeifer v. Pfeifer, 195 Neb. 369, 371, 238 N.W.2d 451, 
453 (1976). 

These rules apply to the duties of Randall and 
King. 

“The driver of a vehicle emerging from ... [a] 
driveway ... shall stop such vehicle immediately 
before driving onto a sidewalk ... extending across 
such ... driveway .... Before entering the high- 
way, he shall yield the right-of-way to all vehicles 
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approaching on such highway.’’ Neb. Rev. Stat. 
§ 39-6388 (Reissue 1978). This statute applies to bi- 
cycle riders (Neb. Rev. Stat. § 39-686 (Reissue 
1978)); and in Sacca v. Marshall, 180 Neb. 855, 146 
N.W.2d 375 (1966), its provisions were held to apply 
to a 14-year-old boy. 

A driver emerging from a driveway has the duty 
to look for approaching traffic and to see what is in 
plain sight within the radius which denotes danger. 
Laux v. Robinson, 195 Neb. 601, 239 N.W.2d 786 
(1976). 

‘‘A driver [of a vehicle] ... must maintain such 
lookout and control as will avoid collision with oth- 
ers exercising due care. He has a right to assume 
that others, children and adults, will do likewise.” 
Zoucha v. Northwestern Bell Tel. Co., 176 Neb. 408, 
414, 126 N.W.2d 220, 224 (1964); Bear v. Auguy, 164 
Neb. 756, 83 N.W.2d 559 (1957). 

‘“*A vehicle traveling on a highway at a reason- 
able and lawful rate of speed is not required to slow 
down or stop upon the appearance of a vehicle about 
to enter the highway from a private road until it rea- 
sonably appears that its driver is not going to yield 
the right-of-way.’ ’’ Laux v. Robinson, supra at 604, 
239 N.W.2d at 788; Kubo v. Fish, 152 Neb. 74, 40 
N.W.2d 270 (1949). 

Appellant contends that since Randall looked to 
the west, there was an inference that he also looked 
east. This is not reasonable, considering the uncon- 
tradicted evidence of the two eyewitnesses to the 
contrary and the impact circumstance that Randall 
continued to pedal his bicycle up to the time of im- 
pact. Further, appellant is confronted with the 
rule that Randall had the duty to look for approach- 
ing traffic and to see what was in plain sight. Laux 
v. Robinson, supra. 

As general propositions, we have held that sum- 
mary judgment is difficult to use in many tort cases, 
Pfeifer v. Pfeifer, supra, including the issues of con- 
tributory negligence and the comparative measure- 
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ment of negligence, Neb. Rev. Stat. § 25-1151 
(Reissue 1979); C. C. Natvig’s Sons, Inc. v. Sum- 
mers, 198 Neb. 741, 255 N.W.2d 272 (1977). 

Appellant contends that Camerlinck v. Thomas, 
209 Neb. 843, 312 N.W.2d 260 (1981), is applicable: 
‘‘Where reasonable minds might draw different con- 
clusions from the evidence, the question as to the 
child’s negligence or contributory negligence under 
the circumstances is a matter for determination by 
the jury.”’ (Syllabus of the court.) The issue there 
was whether a 6-year-old child who struck another 
child with a stick could be charged with negligence 
as a matter of law. It also recognized that in some 
cases, ‘‘ ‘Even if a child is not capable of contribu- 
tory negligence, if such child’s conduct can be con- 
sidered the sole proximate cause of his injury there 
can be no recovery,’ ’”’ id. at 855, 312 N.W.2d at 266, 
citing Korbelik v. Johnson, 193 Neb. 356, 227 N.W.2d 
21 (1975). Appellants also cite Sacca v. Marshall, 
supra, and Bear v. Auguy, supra. Both are dis- 
tinguishable. In Sacca there was a genuine issue of 
material fact as to whether or not the minor had 
steered his bicycle into the path of the car. There 
was a direct conflict in the evidence. In Bear there 
was a genuine question as to whether or not it was 
reasonable for a 1414-year-old boy to run a stop sign 
at an intersection when he was being pursued by a 
large dog. 

Appellant’s main argument is that there was a 
material fact question concerning King’s failure to 
maintain proper control and lookout, as shown by 
his speed in excess of 20 m.p.h., Neb. Rev. Stat. 
§ 39-662 (Reissue 1978), and his failure to see Randall 
until the bicycle was 4 feet from his truck. 

There are exceptions to Camerlinck, as discussed 
in Armer v. Omaha and Council Bluffs St. Ry. Co., 
151 Neb. 431, 440-41, 837 N.W.2d 607, 612 (1949): ‘‘Ap- 
pellee refers to cases of this and other jurisdictions 
where the complainant suddenly and without means 
of notice to the motorist placed himself in a position 


McFARLAND v. KING 97 
Cite as 216 Neb. 92 


of peril in the course of travel of a motor vehicle, 
and recovery was denied. These presented happen- 
ings where there was no opportunity for the operator 
of the vehicle to act and prevent a collision; and 
these were inevitable because of the suddenness of 
the appearance of the victim and the proximity to 
the moving machine. Unavoidable accident, at 
least so far as the driver was concerned, describe 
[sic] these happenings. Im these cases speed, ab- 
sence of signal of approach, failure of lookout, or 
lack of control was not the cause, proximate or re- 
mote, of the accident. ... If the situation is created 
so quickly that the motorist has no opportunity to 
avoid doing injury, there is no liability, but if he has 
time within which an ordinarily careful and prudent 
person could and would avoid inflicting damage, the 
problem of whether or not his acts or omissions were 
negligent, or the proximate cause of the damage, is 
for a jury.’’ (Emphasis supplied.) 

Although the exact point of impact is not known, 
these facts appear: The west edge of the driveway 
was about 68 feet west of the center of Ash Street. 
Emken said his truck was in the driveway, with the 
front 7 feet north of the edge of Rodeo Road, and 
that the impact was about 10 feet east of his truck 
and 25 feet southeast diagonally from the truck, 
which would be about 18 feet southeast from the 
edge of the street. 

Concerning the reasonableness of King’s speed at 
30 to 32 m.p.h., and disregarding the width of the 
Emken truck, the maximum distance that King 
traveled from the center of the intersection was 58 
feet. It would take him 1.2 seconds to drive that dis- 
tance at that speed. At 20 m.p.h. it would take him 
1.9 seconds. His speed was not a material fact ques- 
tion, and it did not contribute to Randall’s injury. 
Hersh v. Miller, 169 Neb. 517, 99 N.W.2d 878 (1959). 
At most, a slower speed would have placed the point 
of impact nearer the front of the truck. 

When King left the intersection, he saw the Emken 
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pickup stopped in the driveway; he did not see Ran- 
dall. King did not look in the direction of the pickup 
in the driveway again. King’s pickup was in plain 
sight all of the time as Randall approached the edge 
of Rodeo Road. Randall did not either stop, look in 
the direction of King, or yield the right-of-way; he 
continuously propelled his bicycle into the street and 
against King’s truck. Randall’s own conduct placed 
him in a position of peril, and King had no oppor- 
tunity to slow, stop, or turn aside to prevent the colli- 
sion. Had King seen Randall pedaling along the 
east side of the Emken pickup, his first notice that 
Randall was not going to stop would have been when 
Randall passed the front of the pickup, which was 25 
feet from impact, and his first notice that Randall 
would not yield the right-of-way was when Randall 
entered Rodeo Road, which was 18 feet from impact. 
At that time Randall could have safely turned east 
in the outside lane of the street. King could not have 
avoided the collision. There was no genuine issue of 
material fact concerning either control or lookout. 

‘“‘Where the evidence shows without dispute that 
the proximate cause of a collision is the failure of 
the driver of a vehicle entering a highway from a 
private road to look for approaching vehicles, the 
failure to look constitutes such negligence as will 
bar recovery as a matter of law.’’ (Syllabus of the 
court.) Kubo v. Fish, 152 Neb. 74, 40 N.W.2d 270 
(1949). 

On the record made by defendants, Randall’s con- 
duct was shown to be the proximate cause of his in- 
jury, and he cannot recover. Kubo v. Fish, supra. 

Movants having made a prima facie showing for 
summary judgment, plaintiff was required to over- 
come it. Hanzlik v. Paustian, 211 Neb. 322, 318 
N.W.2d 712 (1982). Plaintiff produced an attorney’s 
affidavit that at trial an expert would reconstruct 
the accident scene. Neb. Rev. Stat. § 25-1334 (Reis- 
sue 1979) requires that the ‘‘affidavits shall be made 
on personal knowledge, [and] shall set forth such 


KUSTOM KREATIONS v. DUXBURY 99 
Cite as 216 Neb. 99 
facts as would be admissible in evidence. ...’’ Fur- 
ther, the affidavit did not controvert any of movants’ 
competent evidence, and it did not establish the ex- 
istence of a question of material fact. Hden v. 
Klaas, 165 Neb. 323, 85 N.W.2d 643 (1957). 
Movants were entitled to summary judgment as a 
matter of law. 
It is not necessary to discuss the other assigned 


errors. 
AFFIRMED. 


KusToM KREATIONS, LTD., A NEBRASKA CORPORATION, 
APPELLEE AND CROSS-APPELLANT, V. RICHARD M. 
DUXBURY ET AL., APPELLANTS AND CROSS-APPELLEES. 
342 N.W.2d 656 


Filed December 30, 1983. No. 82-702. 


1. Mechanics’ Liens: Foreclosure: Appeal and Error. A _ fore- 
closure of a mechanic's lien is an action in equity which is heard on 
appeal in this court de novo on the record, with weight being given 
to the findings of the trial court when credible evidence is in con- 
flict on material questions of fact. 

2. Pleadings: Triai. Normally, a petition seeking to recover upon an 
express contract may be amended before trial to permit recovery 
on quantum meruit, in the absence of a showing of prejudice to the 
defendant. 

3. Pretrial Conferences: Pleadings: Trial. If at a pretrial confer- 
ence it appears there are issues not then within the pleadings, they 
should be stated plainly in the pretrial order, and, absent objec- 
tions to the order by the parties, such order should thereafter gov- 
ern the proceeding in that respect, and evidence may properly be 
received in support of proof as to such issues. 


Appeal from the District Court for Lancaster 
County: JoHN M. Brower, Judge. Affirmed. 


James W. Hewitt, for appellants. 


William E. Langdon of Cline, Williams, Wright, 
Johnson & Oldfather, for appellee. 


KrivosHA, C.J., WHITE, and Hastincs, JJ., and 
BRODKEY, J. Retired, and Murpuy, JOHN, D.J. 
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PER CURIAM. 

This was an action brought prior to November 21, 
1980, by the plaintiff, Kustom Kreations, Ltd., to 
foreclose a mechanic’s lien which it had filed as a 
result of the construction of the home of the defend- 
ants Richard M. and Ardythe M. Duxbury. The de- 
fendant Universal Surety Company is the surety on a 
bond filed under the provisions of Neb. Rev. Stat. 
§ 52-121 (Reissue 1978), effective at the time, to ef- 
fect a transfer of the lien from the real estate. Judg- 
ment was entered by the district court in favor of the 
plaintiff in the amount of $7,207.93 on the basis of 
quantum meruit, and in favor of the Duxburys on 
their cross-petition for damages in the amount of 
$4,381.42. Both parties have appealed. 

The foreclosure of a mechanic’s lien is an action in 
equity which is heard on appeal in this court de novo 
on the record, with weight being given to the find- 
ings of the trial court when credible evidence is in 
conflict on material questions of fact. Nebraska En- 
gineering Co. v. Gerstner, 212 Neb. 440, 323 N.W.2d 
84 (1982); Ringland-Johnson-Crowley v. First Cent. 
Serv., 255 N.W.2d 149 (Iowa 1977). 

In early 1979 Charles Aron, the owner and op- 
erator of Kustom Kreations, Ltd. (Kustom), was 
contacted by the Duxburys regarding the purchase 
of a lot in the Ridgewood subdivision in Lancaster 
County. The Duxburys subsequently purchased a 
lot, and in May 1979 met with the plaintiff to discuss 
the construction of a residence. After several meet- 
ings the Duxburys decided to construct the residence 
and requested Kustom to be the general contractor. 
In June of 1979 Kustom began construction on the 
house. 

Shortly thereafter, final plans were submitted by 
Robert Dawson, a Lincoln architect. Construction 
of the residence in accordance with the plans be- 
came difficult, if not impossible, according to the 
plaintiff, because the Duxburys requested numerous 
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major changes from July to the end of January 1980, 
when Kustom refused to work. 

In January 1980 Kustom and the Duxburys met to 
discuss the number of changes requested by the de- 
fendants, the increased cost of the changes, and the 
financial problems involved with the construction of 
the residence. After two subsequent meetings dur- 
ing January, Kustom advised Mr. Duxbury of the in- 
tended termination at the end of the month. Upon 
termination Kustom gave Duxbury a list of the work 
to be completed and a final bill for labor performed, 
materials supplied to the residence, and a 10-percent 
fee based upon work completed through January 31, 
1980. 

The Duxburys assign as error: (1) The trial 
court was incorrect to allow recovery in quantum 
meruit when an express contract theory was pleaded; 
(2) There was error in allowing Kustom to recover 
when substantial performance was not completed on 
the contract; (3) The trial court erred in failing to 
find a contract price limitation of $100,000; and (4) 
The trial court erred in assessing the amount of 
damages on the cross-petition. Kustom assigns as 
error the award of an 8-percent contractor’s fee in- 
stead of 10 percent, and the award of damages on 
the defendants’ cross-petition. 

By its amended petition Kustom alleged the fol- 
lowing: ‘‘3. Beginning June 28, 1979, and at various 
times thereafter and extending to and including Feb- 
ruary 1, 1980, the plaintiff, pursuant to an oral con- 
tract between the plaintiff and the defendants, Rich- 
ard M. Duxbury and Ardythe M. Duxbury, delivered 
two hundred concrete blocks and four round bales of 
hay to the above described real estate, performed 
thirty-three hours of foreman’s work and supervised 
the construction of the residence on the above- 
described real estate. That said two hundred con- 
crete blocks were incorporated into the residence on 
said real estate and the four bales of hay were incor- 
porated into said real estate. 
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“4. That the reasonable value of the ahbove- 
described materials and labor is as follows: 


200 concrete blocks $ 102.40 
4 bales of hay $ 100.00 
33 hours of foreman time $ 330.00 
Supervision of construction $ 8,344.41 


and that said values were agreed upon in the terms 
of the oral agreement of the parties. 

“5. That the plaintiff, Kustom Kreations, Ltd., 
duly performed all the conditions of said oral agree- 
ment on its part to be performed. The defendants, 
Richard M. Duxbury and Ardythe M. Duxbury, have 
failed to pay the plaintiff any part of the above- 
described amount due and there is now due and 
owing to the plaintiff from the defendants the sum of 
$8,785.84, with interest thereon from and after Feb- 
ruary 1, 1980.’’ 

In the pretrial order one of the specified issues for 
trial was whether the plaintiff is entitled to recover 
for work performed under quantum meruit. No ob- 
jections were made by the defendants to this order. 
Subsequent to the pretrial conference, Kustom filed 
a motion before trial to strike from paragraph 4 of 
the amended petition the language ‘‘and that said 
values were agreed upon in the terms of the oral 
agreement of the parties,’’ and from paragraph 5, 
“That the plaintiff, Kustom Kreations, Ltd., duly 
performed all the conditions of said oral agreement 
on its part to be performed.’’ According to the de- 
fendants’ brief, the overruling of the motion to strike 
is not in the transcript, and the parties have stipu- 
lated in this court that the motion was overruled. At 
trial the defendants objected to the plaintiff’s at- 
tempt to introduce evidence of reasonable value, but 
the objections were overruled. In its opinion the 
trial court held quantum meruit was sufficiently 
pleaded. 

We would agree that, at the very least, the 
amended petition is unclear as to the plaintiff’s theory 
of recovery. It is difficult to understand why the 
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plaintiff’s motion to amend its pleadings was over- 
ruled. Normally, a petition seeking to recover upon 
an express contract may be amended before trial to 
permit recovery on quantum meruit, in the absence 
of a showing of prejudice to the defendant. See 
Knoell Constr. Co., Inc. v. Hanson, 210 Neb. 628, 316 
N.W.2d 321 (1982). 

However, we need not reach any question as to a 
deficiency in the pleadings. As previously stated, 
the pretrial order specified that one of the issues 
was whether the plaintiff was entitled to recover for 
work performed under quantum meruit. In Tober 
v. Hampton, 178 Neb. 858, 864, 136 N.W.2d 194, 199 
(1965), this court said: ‘‘If at a pre-trial conference 
it appears there are issues which might be deter- 
minative of the cause although not then within the 
pleadings, they should be stated in the pretrial order 
which should thereafter govern the proceeding in 
that respect. ... In the pre-trial order before us the 
issues involved and later considered were plainly 
stated. No exceptions were taken by the parties. 
The contention of the plaintiffs [that the trial court 
erred in receiving evidence on issues not set forth in 
the pleadings} cannot be sustained.’’ Accordingly, 
the trial court did not err in receiving evidence of 
the fair and reasonable value of goods and services 
furnished to the defendants. 

From a de novo review of the record, we find that 
the evidence supports the conclusion that the plain- 
tiff agreed with the defendants to construct a house 
in accordance with the plans and specifications fur- 
nished by the architect, Robert Dawson. We further 
determine that, due to specific requests of the de- 
fendants, significant changes were made in the 
plans, causing additional expenses, and that the ex- 
penditures actually made, including those for the 
concrete blocks, hay, and labor, were fair and rea- 
sonable, as was a charge of 8 percent of the total’ 
cost for supervision by the plaintiff of the overall 
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construction. The total of these sums amounted to 
$7,207.98, to which the plaintiff is entitled. 

From a similar review we conclude that the de- 
fendants incurred additional expenses because of the 
fault of the plaintiff in failing to complete the flash- 
ing around the chimney, in failing to complete cer- 
tain insulation work, and in faulty construction of 
the roof rafters, necessitating the addition of soffits 
and fascia boards, totaling $4,381.42, for which judg- 
ment should be entered for the defendants on their 
cross-petition. 

The trial court having entered judgment in these 
same amounts, we determine that such judgment is 
correct, and it is affirmed. 

AFFIRMED. 

MuRpPHY, JOHN, D.J., dissenting. 

For the reason that I feel the majority’s reliance 
on Tober v. Hampton, 178 Neb. 858, 186 N.W.2d 194 
(1965), is inappropriate, I respectfully dissent. 

At the outset it should be noted that the pretrial 
conference involved in this case was held on July 24, 
1981. The pretrial conference order was not filed 
until July 29, 1981, the day trial began in the district 
court. Paragraph 3 of the pretrial order stated in 
part, ‘“‘Controverted and unresolved issues - the is- 
sues remaining to be determined are: ... cC. 
Whether plaintiff is entitled to recover for work per- 
formed under quantum meruit.’’ After the pretrial 
conference was held, and the day before trial began, 
the plaintiff filed a motion to amend its amended pe- 
tition by striking any reference to an agreement as 
to values contained in the oral agreement of the par- 
ties, and by striking the reference that the plaintiff 
performed all the conditions of the oral agreement 
of the parties. This motion was overruled. The 
memorandum opinion of the court held that the 
amended petition of the plaintiff set out a theory of 
recovery based on quantum meruit, and allowed re- 
covery on that basis. 

Tober, supra, holds that a pretrial conference or- 
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der governs what issues will be decided at trial, 
despite the absence of those issues from the plead- 
ings. However, in the instant case, due to the pos- 
sible confusion surrounding the question of whether 
or not quantum meruit could properly be adduced at 
trial, it would seem to be inappropriate to strictly 
apply Tober. It is certainly logical to assume that 
the failure by the court to allow the amendment re- 
quested by the plaintiff would induce the defendants 
to believe that the plaintiff would be held to proof un- 
der a theory of contract. It should be the purpose of 
a pretrial conference to make clear the issues, not 
confuse them. Due to the late date of the pretrial 
conference, and due to a seemingly inconsistent rul- 
ing after the pretrial conference, the defendants 
were placed at a distinct disadvantage. 

Because of the prejudice to the defendants, I be- 
lieve that Tober should not be applied in this case; 
that the amended petition, although not clear, sets 
out a theory of recovery based on contract, not quan- 
tum meruit; that the lower court erred in deter- 
mining that the plaintiff was entitled to recover un- 
der a theory of quantum meruit; that the court erred 
in allowing evidence of the reasonable value of ma- 
terials, supplies, and work performed by the plain- 
tiff; and that the judgment should be reversed and 
the cause remanded for a new trial. I would have so 
held. 


LERoy BLITZKIE, APPELLANT, V. STATE OF NEBRASKA, 
APPELLEE. 
342 N.W.2d 5 


Filed December 30, 1983. No. 82-747. 


1. Pleadings: Motions to Dismiss. A motion to dismiss is not allow- 
able as a pretrial pleading. 

2. Pleadings. An irregular pleading such as a motion to dismiss may 
sometimes be recognized as a demurrer if the parties by stipula- 
tion, or the court by rule of court, permits the same. 
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3. Jurisdiction. The absence of subject matter jurisdiction may be 
raised by demurrer, or may be decided on a motion for summary 
judgment, or by trial on the merits. 

4. Summary Judgment. One against whom a motion for summary 
judgment is invoked must be given at least 10 days from filing the 
same to respond with counteraffidavits or depositions. 


Appeal from the District Court for Boyd County: 
HENRY F’. REIMER, Judge. Reversed and remanded. 


Germer, Koenig, Murray, Johnson & Daley, and 
Jewell, Otte, Gatz & Collins, for appellant. 


Paul L. Douglas, Attorney General, and John R. 
Thompson, for appellee. 


KrivosHa, C.J.,  BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


HASTINGS, J. 

The plaintiff, LeRoy Blitzkie, brought this action 
under the State Tort Claims Act, Neb. Rev. Stat. 
§§ 81-8,209 et seq. (Reissue 1981), claiming damages 
to his herd of swine because of the alleged failure of 
the State of Nebraska to disseminate information re- 
garding the outbreak of pseudorabies in the vicinity 
of plaintiff’s farm. 

After filing an answer in which it denied any negli- 
gence on its part, the defendant filed a motion to dis- 
miss, claiming generally that the actions com- 
plained of by the plaintiff were discretionary func- 
tions performed by the State, and were therefore ex- 
cluded from the waiver of immunity as provided for 
in § 81-8,219(1)(a). The court overruled the motion 
to dismiss, but treated it as a motion for summary 
judgment and ordered the plaintiff's petition dis- 
missed. 

The district court was correct in concluding that a 
motion to dismiss is not allowable as a pretrial 
pleading. Neb. Rev. Stat. § 25-803 (Reissue 1979). It 
was also correct in stating that an irregular pleading 
such as a motion to dismiss may sometimes be rec- 
ognized as a demurrer if the parties by stipulation, 
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or the court by rule of court, permits the same. 
State, ex rel. Johnson, v. Consumers Public Power 
District, 142 Neb. 114, 5 N.W.2d 202 (1942). Such was 
not the case here. 

The trial court based its ruling on the theory that 
subject matter jurisdiction was lacking. The de- 
fendant in its brief also argues absence of jurisdic- 
tion. This may be raised by demurrer, or may be 
decided on a motion for summary judgment, or by 
trial on the merits. Whether the plaintiff by 
amended petition can sufficiently allege jurisdiction, 
or on motion for summary judgment can elicit facts 
which may include this case within the waiver of im- 
munity of the State Tort Claims Act, remains to be 
seen. 

However, it is apparent that one against whom a 
motion for summary judgment is invoked must be 
given at least 10 days from filing the same to re- 
spond with counteraffidavits or depositions. Neb. 
Rev. Stat. § 25-1382 (Reissue 1979). This opportunity 
was not afforded the plaintiff. 

The judgment of the district court is reversed and 
the cause remanded for further proceedings. 

REVERSED AND REMANDED. 


BRYANT HEATING & AIR CONDITIONING COMPANY, INC., 
APPELLANT, V. THE UNITED STATES NATIONAL BANK OF 
OMAHA, A CORPORATION, DEFENDANT AND THIRD-PARTY 
PLAINTIFF, GERALD M. GIDDINGS ET AL., THIRD-PARTY 
DEFENDANTS, APPELLEES. 

342 N.W.2d 191 


Filed December 30, 1983. No. 82-815. 


1. Summary Judgment. Summary judgment may be properly grant- 
ed where there exists no genuine issue as to any material fact, the 
ultimate inferences to be drawn from those facts are clear, and the 
movant is entitled to judgment as a matter of law. 

2. Election of Remedies. A party cannot, either in the course of liti- 
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gation or in dealings in pais, occupy inconsistent positions or pro- 
ceed on irreconcilable claims of right. 

3. Conversion. Two parties can convert the same property if both 

_wrongfully exercise dominion over it which is inconsistent with the 
rights of the true owner. 

4. Negotiable Instruments: Conversion. A negotiable instrument 
can be the subject of conversion. 

5. Conversion. One who takes possession of the personal property of 
another by purchase from a person having no authority from the 
true owner to dispose of it commits conversion. 

6. Actions: Judgments: Tort-feasors. Several actions may be 
brought and several judgments recovered against several wrong- 
doers, atone but one satisfaction can be had. 

The partial payment of a judgment 
eesingt one of several wrongdoers is not a satisfaction which will 
prevent the maintenance of an action against another. 

8. Stipulations. One who is not a party to a stipulation is not bound by 
its terms. 

9. Summary Judgment: Final Orders: Appeai and Error. The de- 
nial of a motion for summary judgment is not a final order and 
therefore is not appealable to the Supreme Court. 


Appeal from the District Court for Douglas County: 
THEODORE L. RICHLING, Judge. Reversed and re- 
manded for further proceedings. 


James B. Cavanagh of Erickson, Sederstrom, 
Leigh, Ejisenstatt, Johnson, Kinnamon, Koukol & 
Fortune, P.C., for appellant. 


Joseph Polack of Polack & Woolley, P.C., for ap- 
pellees. 


KrivosHa, C.J., BOSLAUGH, WHITE, MHASsTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


CAPORALE, J. 

Bryant Heating & Air Conditioning Company, Inc., 
plaintiff-appellant, brought an action against The 
United States National Bank of Omaha, defendant- 
appellee, seeking to recover funds the bank credited 
to the account of one Gerald M. Giddings, who 
forged Bryant’s endorsements on checks drawn pay- 
able to Bryant’s order. The trial court granted the 
bank’s motion for summary judgment and dismissed 
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Bryant’s petition. We reverse and remand for fur- 
ther proceedings. 

Giddings, while employed as a bookkeeper and 
credit manager by Bryant, carried out a scheme of 
embezzlement between the years 1973 and 1981 
which resulted in a loss to Bryant in excess of 
$300,000. The central part of the scheme consisted 
of Giddings taking checks drawn payable to Bryant’s 
order by its customers as payments on their ac- 
counts, placing upon the back of the checks a Bryant 
stamp consisting of Bryant’s name and address, 
signing his own name below the stamp, and deposit- 
ing the checks in his personal account at the bank. 

Bryant discovered the scheme in March of 1981. 
Giddings then resigned and gave Bryant’s president 
a $50,000 check and an assurance that the $50,000 
represented the extent of his thievery. Such proved 
not to be the case. On March 26, 1981, Bryant filed 
suit against Giddings and, on that same day, ob- 
tained a writ of attachment against Giddings’ prop- 
erty, including his personal accounts at the bank. 
On September 18, 1981, Giddings entered into a stipu- 
lation for judgment in favor of Bryant. The stipula- 
tion was approved and incorporated into the district 
court’s judgment for $257,366.51 (total theft, 
$307,366.51 less the $50,000 payment), plus $89,528.70 
in prejudgment interest. The judgment provided 
that all money or property obtained to satisfy it 
would be applied to the payment of the oldest out- 
standing obligation, plus interest. Bryant has col- 
lected $147,562.56 on this judgment. 

The record does not reflect when Bryant filed this 
suit against the bank. The record does establish, 
however, that on May 22, 1981, Bryant filed an 
amended petition claiming that the bank had con- 
verted over $355,000 of Bryant’s money. That peti- 
tion was again amended to cover only the amount 
Giddings had embezzled from January 1, 1977, 
through March 9, 1981—nearly $207,000. Bryant then 
filed a motion for summary judgment or, in the al- 
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ternative, for partial summary judgment on the sole 
issue of the bank’s liability to it, leaving open the 
question of the amount of damages which Bryant 
claims to be entitled to receive. The bank filed a 
pleading asserting that genuine issues of material 
fact existed and, thus, Bryant was not entitled to any 
type of summary judgment. The bank then moved 
for a summary judgment in its favor dismissing 
Bryant’s petition on the ground that Bryant had 
elected its remedy by pursuing a judgment against 
Giddings, or, in the alternative, for a partial sum- 
mary judgment reducing any liability the bank 
might have to Bryant by the $147,562.56 Bryant re- 
covered from Giddings. 

The trial court denied Bryant’s motions for full or 
partial summary judgment and granted the bank’s 
motion by dismissing Bryant’s petition. 

Bryant’s 10 purported assignments of error 
merge, with one exception discussed later, into the 
single question of whether the trial court was cor- 
rect in concluding that Bryant’s suit against the 
bank was barred by its suit against Giddings. 

To resolve that issue in the posture of this case, we 
are required to determine whether there here exists 
no genuine issue as to any material fact, whether the 
ultimate inferences to be drawn from those facts are 
clear, and whether the bank is entitled to judgment 
as a matter of law; for it is only under such circum- 
stances that summary judgment may properly be 
granted. McFarland v. King, ante p. 92, 341 
N.W.2d 920 (1983); Butte State Bank v. Williamson, 
215 Neb. 296, 338 N.W.2d 598 (1983). 

The bank cites us to Jones v. First Nat. Bank of 
Lincoln, 3 Neb. (Unoff.) 73, 90 N.W. 912 (1902), as 
dispositive of this appeal. Therein, Willard E. Stew- 
art fraudulently obtained the signature of John T. 
Jones on a check drawn upon Jones’ account at the 
defendant bank. After discovering the fraud Jones 
succeeded in obtaining a civil judgment against 
Stewart. He then sued the bank, alleging that the 


BRYANT HEATING v. UNITED STATES NAT. BANK 111 
Cite as 216 Neb. 107 

funds had been wrongfully paid. The trial court di- 
rected a verdict for the bank. On appeal this court 
stated: ‘‘Having elected to treat the check as valid 
and the payment to Stewart as authorized thereby, 
he can not afterwards assert the contrary position. 
Either Stewart had his money or the bank had it. 
Both could not have it. If the bank had the money, 
Stewart had the bank’s money; and he was not liable 
to Jones, but to the bank. If Stewart had Jones’ 
money, it was because the bank had paid it out on 
Jones’ check, and the bank was no longer holden for 
the deposit.... Looking at this suit as one based 
upon payment of the altered check, the two are en- 
tirely inconsistent.’’ Jones at 79, 90 N.W. at 914. 

The bank characterizes the Jones rule as a facet of 
the election of remedies doctrine and contends that 
it is the majority rule. It cites us to cases from sev- 
eral jurisdictions which embrace it, Winn v. Na- 
tional Bank of Athens, 110 Ga. App. 133, 138 S.E.2d 89 
(1964), and V. H. Juerling & Sons, Inc. v. First Nat’l 
Bank, 143 Ind. App. 671, 242 N.E.2d 111 (1968), and 
urges us to apply it to the present situation. On the 
other hand, Bryant asks us to overrule Jones and ac- 
cept the reasoning of those jurisdictions which have 
rejected the automatic application of the doctrine of 
election of remedies to bar a subsequent suit against 
a bank by its depositor. Hennesy Equipment Sales 
Co. v. Valley Nat. Bank, 25 Ariz. App. 285, 543 P.2d 
123 (1975); First National Bank of McAlester v. 
Mann, 410 P.2d 74 (Okla. 1965). 

We reject both invitations. The bank asks us to 
transplant the Jones rule from the ground in which it 
is rooted to virgin soil; it cites no case wherein the 
Jones rule has been applied to bar recovery by the 
true owner of a negotiable instrument from a non- 
payor depositary bank which dealt with the thief. In 
Jones the bank was sued by its own depositor. The 
rationale adopted in the Jones opinion is not appli- 
cable to the situation in the instant case, for Bryant 
had no account with the bank. Therefore, Bryant’s 
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suit against Giddings could not carry with it the con- 
cept that the bank had rightfully paid out Bryant’s 
funds. Here, Bryant is the victim of an embezzle- 
ment, which, after seeking satisfaction from the em- 
bezzler and not finding enough assets to satisfy its 
judgment, seeks to go after the embezzler’s bank for 
cashing its checks on forged endorsements. 

Jones does not hold that one who pursues one 
wrongdoer to judgment may not thereafter pursue a 
second wrongdoer. It rests, rather, on the ground 
that Jones, as the bank’s depositor, obtained his 
judgment against the wrongdoer Stewart on the 
basis that the check was valid and authorized the 
bank to pay, but which was fraudulently obtained 
from Jones by Stewart. Jones could not thereafter 
maintain the inconsistent position against the bank 
that the check was invalid and therefore did not au- 
thorize payment. 

The doctrine of election of remedies appears to be 
a somewhat vague notion lying somewhere between 
the areas occupied by the doctrines of equitable es- 
toppel and res judicata. ‘‘The doctrine of election of 
remedies is largely a rule of policy to prevent 
vexatious litigation, and is widely recognized both in 
the federal and state courts. It is based on the rule 
that a party cannot, either in the course of litigation 
or in dealings in pais, occupy inconsistent positions, 
or proceed on irreconcilable claims of right; in other 
words, that a man shall not be allowed to approbate 
and reprobate. It has been said that the doctrine is 
a harsh rule which is not to be extended, and that it 
is to be applied by the courts with a wide discretion 
in order that it may not be made an instrument of 
oppression.’’ 28 C.J.S. Election of Remedies §1 at 
1058-59 (1941). 

We have dealt with the election of remedies doc- 
trine on a number of prior occasions. In Asher v. 
Coca Cola Bottling Co., 172 Neb. 855, 112 N.W.2d 252 
(1961), a case involving a suit against a soft drink 
bottler after a consumer discovered a dead mouse in 
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the bottle he had just drunk from, we stated: ‘‘ ‘Be- 
fore a case can arise for the application of the prin- 
ciple of election there must be (1) two co-existing 
remedies; and (2) those remedies must be so incon- 
sistent that a party can not logically choose one 
without renouncing the other.’’’ Jd. at 861, 112 
N.W.2d at 256. This rule was restated in Kenyon & 
Larsen v. Deyle, 205 Neb. 209, 286 N.W.2d 759 (1980). 
The doctrine is frequently applied in cases in which 
the existence of a contract is alleged, damages for 
its breach are sought, and in a subsequent action 
rescission of the contract is sought. Russo v. Wil- 
liams, 160 Neb. 564, 71 N.W.2d 131 (1955); Majerus v. 
Santo, 143 Neb. 774, 10 N.W.2d 608 (1943); Pollock v. 
Smith, 49 Neb. 864, 69 N.W. 312 (1896). The bases of 
these decisions are that the relief and facts neces- 
sary to prove the right to the relief are inconsistent. 

The bank argues that the relief sought by Bryant 
and the facts alleged in Bryant’s suit against Gid- 
dings are inconsistent with the relief requested and 
the facts alleged in Bryant’s suit in the case at hand. 
This is not so. In its petition against Giddings, 
Bryant alleged that Giddings had converted checks 
belonging to Bryant and applied the proceeds to his 
own use. In the present case Bryant alleges that the 
bank converted checks belonging to Bryant. These 
are not inconsistent allegations. Two parties can 
convert the same property if both wrongfully exer- 
cise dominion over it which is inconsistent with the 
rights of the true owner. Allen v. Dealer Assist- 
ance, Inc., 207 Neb. 455, 299 N.W.2d 744 (1980); Re- 
statement (Second) of Torts §§ 222 A, 229 (1965). A 
negotiable instrument can be the subject of conver- 
sion. State v. Omaha Nat. Bank, 59 Neb. 483, 81 
N.W. 319 (1899). See, also, Neb. U.C,.C. § 3-419 (Re- 
issue 1980). 

Furthermore, the bank seems to propose that ei- 
ther Giddings or itself must have converted the 
checks, not both of them. This also is an erroneous 
proposition. One who takes possession of the per- 
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sonal property of another by purchase from a person 
having no authority from the true owner to dispose 
of it commits conversion. Burns v. Commonwealth 
Trailer Sales, 163 Neb. 308, 79 N.W.2d 563 (1956). In 
Paxton v. State, 59 Neb. 460, 81 N.W. 383 (1899), a 
case involving a suit by the State against the surety 
of the State Treasurer who had wrongfully paid state 
funds to a bank holding void state warrants, this 
court stated that both the State Treasurer and the 
bank were tort-feasors, and the State could sue both 
or either of them. 

The bank further contends that unless Bryant’s 
suit is barred, it will recover its damages twice. 
Such a claim has no basis. Several actions may be 
brought and several judgments recovered against 
several wrongdoers, although but one satisfaction 
can be had. Tober v. Hampton, 178 Neb. 858, 136 
N.W.2d 194 (1965). The partial payment of a judg- 
ment against one of several wrongdoers is not a sat- 
isfaction which will prevent the maintenance of an 
action against another. Lovejoy v. Murray, 70 U.S. 
(3 Wall.) 1, 18 L. Ed. 129 (1865); Restatement (Sec- 
ond) of Judgments § 50 (1982); 74 Am. Jur. 2d Torts 
§ 86 (1974). Should Bryant recover a judgment 
against the bank, all that is necessary is that the 
trial court credit the bank with the appropriate 
amount, if any, of the recovery made by Bryant on 
its judgment against Giddings. 

Additionally, the bank urges that it is prejudiced 
by the stipulation of judgment entered into by Gid- 
dings and Bryant whereby any amounts recovered 
by Bryant in enforcing its judgment were applied to 
the oldest checks embezzled. This claim is also 
without merit. It is true that the parties to an action 
are ordinarily bound by the terms of certain types of 
stipulations they voluntarily make. State v. Wells, 
197 Neb. 584, 249 N.W.2d 904 (1977). The bank, how- 
ever, was not a party to the stipulation in question 
and therefore cannot be bound by it. The trial court 
would be obligated to make its own determination on 
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all questions of law involved in the instant case. 
Elrod v. Prairie Valley, 214 Neb. 697, 335 N.W.2d 317 
(1983); Staley v. City of Blair, 206 Neb. 292, 292 
N.W.2d 570 (1980). 

Bryant also urges as error the overruling of its al- 
ternative motions for full or partial summary judg- 
ments. On the other hand, the bank asks us to rule 
on its alternative partial summary judgment motion 
for limitation of damages, should we disturb the dis- 
trict court’s ruling on its full summary judgment 
motion. With respect to the bank’s request the 
granting of one alternative summary judgment in- 
cludes the implicit denial of another alternative mo- 
tion. The denial of a motion for summary judgment 
is not a final order and therefore is not appealable to 
this court. Cockle v. Cockle, 215 Neb. 329, 339 
N.W.2d 63 (1983); Randall v. Hrdman, 194 Neb. 390, 
231 N.W.2d 689 (1975). That being so, we have no ju- 
risdiction to consider the overruling of any of the 
motions for either full or partial summary judg- 
ments. 

REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 


Tuomas D. LUXFORD, APPELLANT, V. CHARLES L. 
BENSON, DIRECTOR, NEBRASKA DEPARTMENT OF 
CORRECTIONAL SERVICES, ET AL., APPELLEES. 
341 N.W.2d 925 


Filed December 30, 1983. No. 83-193. 


1. Sentences. An offender's sentence, for the purpose of good time 
computations, is the sum of all sentences he receives regardless of 
when incurred. 

. The date of an offender’s initial incarceration is the date on 

which service of such consolidated sentence is deemed to begin. 

Absent approval of the Board of Pardons, the good time 

sentence reduction provisions of 1975 Neb. Laws, L.B. 567, are not. 

applicable to an offender who started to serve his sentence prior to 

the effective date of L.B. 567. 


116 216 NEBRASKA REPORTS 


Appeal from the District Court for Lancaster 
County: PauL D. Epson, Judge. Affirmed. 


Vincent M. Powers, for appellant. 


Paul L. Douglas, Attorney General, and J. Kirk 
Brown, for appellees. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

Thomas D. Luxford brought an action for declara- 
tory judgment to determine whether his ‘‘good 
time’’ was properly computed by the Nebraska De- 
partment of Correctional Services. The district 
court adjudged that the Department of Corrections 
had properly consolidated Luxford’s sentences and 
calculated his ‘‘good time’’ under L.B. 1307, 1969 
Neb. Laws, ch. 817, p. 3071. Luxford appeals and we 
affirm. 

On September 15, 1972, Luxford was sentenced to 7 
years’ imprisonment. He escaped from custody on 
June 10, 1974, and remained a fugitive until July 5, 
1979. On December 17, 1979, after his return to 
prison, Luxford was sentenced to a term not less 
than 5 nor more than 6 years for his escape from 
prison. The sentence for escape was consecutive to 
Luxford’s sentence imposed in 1972. Luxford’s sen- 
tences were consolidated to a term of 12 to 13 years, 
commencing on September 15, 1972, plus 5 years and 
25 days attributable to Luxford’s absence from 
prison during his escape. 

The district court, by utilizing L.B. 1307, deter- 
mined that Luxford’s mandatory parole date was 
July 30, 1985, and that his mandatory discharge date 
was October 9, 1990. Calculation under 1975 Neb. 
Laws, L.B. 567, indicates that a mandatory dis- 
charge date for Luxford would be September 9, 1984. 
The district court found approval of the Board of 
Pardons had not been sought or received for the 
retroactive application of L.B. 567 regarding the 
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consolidated sentences. The trial court concluded 
that the provisions of L.B. 1307 effective at Luxford’s 
initial sentencing applied to the consolidated term of 
imprisonment. 

This court recently explained the computation of 
‘‘good time’’ and the respective relationships of L.B. 
567 and L.B. 1307 to ‘‘good time.’’ See Boston v. 
Black, 215 Neb. 701, 340 N.W.2d 401 (1983). Lux- 
ford’s assignments of error coincide with the errors 
assigned in and disposed by Boston v. Black, supra. 

Luxford claims that the district court erred in fail- 
ing to apply retroactive application of L.B. 567, not- 
withstanding the absence of approval of the Board of 
Pardons for retroactivity. As noted in Boston v. 
Black, supra at 710, 340 N.W.2d at 407, application 
of L.B. 567 to shorten the imprisonment of an of- 
fender who was initially sentenced prior to the effec- 
tive date of L.B. 567 without approval by the Board 
of Pardons ‘‘would result in the commutation of a 
sentence by legislative action. This is a power de- 
nied to the Legislature by this state’s Constitution.’’ 
See, also, Lytle v. Vitek, 203 Neb. 825, 280 N.W.2d 654 
(1979). 

Luxford next claims the district court erred by not 
applying L.B. 1307 to the first sentence and L.B. 567 
to the second sentence. Under the statutory struc- 
tures of L.B. 567 and L.B. 1307, an offender’s con- 
secutive term imposed during incarceration is con- 
solidated with the prisoner’s previous sentence so 
that the minimum term of the consolidated sentence 
is the total or sum of the minimum terms of the 
subsequent offense and previous offense and the 
maximum term is the total or sum of the maximum 
terms of such subsequent offense and previous of- 
fense. See Neb. Rev. Stat. § 83-1,110 (Cum. Supp. 
1974 and Reissue 1981). The consolidated sentence 
commences at the date of the initial incarceration. 
Absent approval of the Board of Pardons, ‘‘good 
time’’ is computed under the statutory provisions in 
effect at the date of initial incarceration. See, 


118 216 NEBRASKA REPORTS 


Boston v. Black, supra; Gochenour v. Bolin, 208 
Neb. 444, 303 N.W.2d 775 (1981). 

As his final assignment of error, Luxford claims 
the judgment of the district court violated both ex 
post facto and due process clauses of the U.S. Consti- 
tution. In Boston v. Black, supra, an attack on the 
due process aspects of the questioned legislation was 
resolved against the prisoner. For the reasons 
given in Boston v. Black, supra, Luxford’s claim of 
error pertaining to a due process question is re- 
jected. Concerning the ex post facto claim made by 
Luxford, the U.S. Supreme Court in Weaver v. 
Graham, 450 U.S. 24, 101 8S. Ct. 960, 67 L. Ed. 2d 17 
(1981), set forth a conjunctive test to determine 
whether a subsequently enacted ‘‘good time’’ law 
violates the ex post facto clause. ‘‘[A subsequently 
enacted good time law] violates the [ex post facto] 
Clause if it is both retrospective and more onerous 
than the law in effect on the date of the offense.’’ 
(Emphasis supplied.) Id. at 30-31. ‘‘The fact of the 
matter is that application of the law embodied in 
L.B. 1307 to determine offenders’ good time rights 
took place not at the time they were convicted of the 
subsequent offenses but at the time they began 
serving their initial sentences.’’ Boston v. Black, 
supra at 710, 340 N.W.2d at 407-08. Luxford’s claim 
does not fulfill the first requirement, namely, retro- 
spection, in order to satisfy the test prescribed by 
Weaver v. Graham, supra. Absent such retrospec- 
tion, we do not need to proceed any further on the 
question of whether the questioned legislation is ex 
post facto. 

The judgment of the district court is affirmed. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. LARRY ALAN 
THIELEN, APPELLANT. 
342 N.W.2d 186 


Filed December 30, 1983. No. 83-235. 


1. Indictments and Informations. The district court in its discretion 
may before trial permit the county attorney to amend a criminal 
information, provided the amendment does ‘not change the nature 
or identity of the offense charged. 

2. ___. Correcting an erroneous statutory reference in an 
amended information does not amount to a change in the offense 
charged, where the body of the information in both the original and 
amended informations remains essentially the same. 

3. Plea in Abatement. After trial and conviction any error in the dis- 
trict court’s ruling on the plea in abatement is cured if the evidence 
at trial is sufficient to permit the jury to find guilt beyond a rea- 
sonable doubt. 

4. Criminal Law: Evidence: Intent: Proof. The intent with which 
an act is done is purely a mental process and difficult to establish 
by direct proof. It is generally a conclusion that must be drawn af- 
ter a consideration of the actions of the defendant viewed in the 
light of the surrounding circumstances. 

5. Convictions: Appeal and Error. In determining the sufficiency of 
the evidence to sustain a conviction, it is not the province of this 
court to resolve conflicts in the evidence, pass on the credibility of 
witnesses, or weigh the evidence. Such matters are for the trier of 
fact, and the verdict must be affirmed if, taking the view most 
favorable to the State, there is sufficient evidence to support it. 

6. Evidence. An exhibit is admissible, so far as identity is concerned, 
when it has been identified as being the same object about which 
the testimony was given. It must also be shown to the satisfaction 
of the trial court that no substantial change has taken place in the 
exhibit so as to render it misleading. As long as the article can be 
identified, it is immaterial in how many or in whose hands it has 
been. 

7. Jury Instructions. It is not error to refuse to give a requested in- 
struction if the substance of the request is in the instructions ac- 
tually given. 


Appeal from the District Court for Washington 
County: Darvin D. Quist, Judge. Affirmed. 


Mark M. Rhodes of Rhodes and Webb, for appel- 
lant. 


Paul L. Douglas, Attorney General, and Harold 
Mosher, for appellee. 
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KRivosHa, C.J., BoSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


GRANT, J. 

In an amended information defendant-appellant 
was charged with aiding or abetting the intentional 
delivery of cocaine. After jury trial defendant was 
convicted and sentenced. On appeal defendant al- 
leges that the trial court erred (1) in granting the 
State leave to amend the information ‘‘without serv- 
ice upon the Appellant or allowing him sufficient 
time to answer or to prepare to answer the charges 
set for [sic] in the amended information”’ (Brief for 
Appellant at 2); (2) in overruling defendant’s plea in 
abatement; (3) in the recention of certain evidence 
without proper foundation; (4) in failing to find there 
was insufficient evidence to support a finding of de- 
fendant’s guilt; (5) in refusing defendant’s proposed 
jury instructions. For the reasons hereinafter set 
out we determine that the trial court did not err, and 
defendant’s conviction is affirmed. 

The facts are these. After an evening of partying 
into the early morning hours of August 17, 1982, the 
defendant allowed a Bobby Pearson to sleep in a rec 
room in the basement of defendant’s residence. 
Pearson brought a small wooden box containing co- 
caine into the basement and concealed it in a drawer 
of a stove. Later in the morning while defendant 
was still sleeping, Pearson left for work, leaving the 
cocaine in the stove. 

Prior to August 17, 1982, Investigator Richard 
Wagner of the Nebraska State Patrol, acting as an 
undercover agent, had been negotiating with Pear- 
son to purchase some cocaine. Wagner called Pear- 
son at his place of business on the morning of the 
17th, and subsequent to their discussion met Pearson 
and they proceeded to the defendant’s residence. 

Upon their arrival they met the defendant just out- 
side the back door. Defendant was taking out some 
garbage. Pearson introduced defendant to Wagner. 
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Defendant continued on with his work and Wagner 
and Pearson went down to the basement. There 
Pearson retrieved the box from the stove and placed 
the box on the counter. Having emptied the trash, 
defendant also proceeded down to the basement and 
found Pearson and Wagner in the kitchenette area. 
Wagner then took the substance, later determined to 
be cocaine, out of the box and asked Pearson about 
“weighing material.’”’ Pearson then asked defend- 
ant where. defendant’s scale was. Defendant left the 
room and returned with a scale. Wagner then 
weighed the cocaine, and displayed the drug fund 
money he was using to make the purchase. Through- 
out this time, defendant was present, although Wag- 
ner’s conversation was only with Pearson. Wagner 
and Pearson agreed to pay the money outside and 
they left the basement together. Defendant stayed 
behind. Wagner and Pearson drove away in Wag- 
ner’s car. After driving a few blocks Wagner ar- 
rested Pearson. Defendant was arrested later at his 
residence. 

After defendant was bound over to district court, 
an information was filed entitled ‘‘Aiding or Abet- 
ting Delivery of a Controlled Substance Neb. R.S. 
28-205 Class III Felony,’’ and stating the defendant 
did ‘‘aid or abet the unlawful, felonious, knowing 
and intentional delivery of a controlled substance, to 
wit: one ounce cocaine to Inv. R. Wagner, N.S.P.”’ 

Defendant filed a plea in abatement alleging there 
was insufficient evidence to bind him over on the 
charges of delivery of a controlled substance or 
aiding or abetting delivery of a controlled substance. 
This plea in abatement was overruled by the district 
court, and the appellant was arraigned and entered 
a plea of not guilty. Jury trial was set for Decem- 
ber 14, 1982. 

On December 13 the State filed a motion for leave 
to file an amended information. The amended infor- 
mation was entitled ‘‘Aiding or Abetting Delivery of 
a Controlled Substance Neb. R.S. 28-206 Class IIT 
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Felony,’’ and charged that defendant did ‘‘aid or 
abet the unlawful, felonious, knowing or intentional 
delivery of a controlled substance, to wit: cocaine 
to Investigator Richard Wagner, N.S.P.”’ 

A hearing was held on this motion on December 
14. Defendant objected to the motion, alleging that 
the amended information contained a_ different 
charge, in that Neb. Rev. Stat. § 28-206 (Reissue 
1979) was set out in the title, where the original in- 
formation referred to Neb. Rev. Stat. § 28- 205 (Reis- 
sue 1979). The court granted the State leave to file 
the amended information. No further arraignment 
was held and the case proceeded immediately to 
trial. 

No question is raised in this court as to the lack of 
an arraignment held on the amended information, 
and none would be warranted in view of the provi- 
sions of Neb. Rev. Stat. § 29-1816 (Reissue 1979), 
which state in pertinent part, ‘If the accused 
appears in person and by counsel and goes to trial 
before a jury regularly impaneled and sworn, he 
shall be deemed to have waived arraignment and a 
plea of not guilty shall be deemed to have been 
made.” Defendant was present with his counsel on 
the morning of trial. He objected to the amended 
information only on the specific grounds that the 
amended information stated a new charge against 
defendant. Defendant did not object to the inconse- 
quential changes in the amended information, to 
wit: changing ‘‘and’’ to “or,’’ deleting the amount 
of cocaine allegedly delivered, and spelling out the 
name of the investigator. His objection is based on 
the reference in the amended information to ‘‘Neb. 
R.S. 28-206.”’ The language of the original informa- 
tion and the amended information both set out a vio- 
lation of § 28-206, not a violation of § 28-205. Section 
28-205 provides that a person is guilty ‘‘of aiding con- 
summation of felony if he intentionally aids another 
to secrete, disguise, or convert the proceeds of a 
felony or otherwise profit from a felony.’’ Defend- 
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ant was never charged in such language. Both the 
original and amended informations charged that de- 
fendant did ‘‘aid or abet the unlawful ... delivery of 
a controlled substance’’—a clear allegation of a vio- 
lation of § 28-206. Defendant was never misled as to 
the allegation against him, and the amended infor- 
mation did not state a new charge when it referred 
to § 28-206 rather than § 28-205. In that situation the 
incorrect reference to the statute is mere surplusage 
in the information, and not prejudicial to defendant’s 
rights. 

The district court in its discretion may before trial 
permit the State to amend a criminal information, 
provided the amendment does not change the nature 
or identity of the offense charged, and the informa- 
tion as amended does not charge a crime other than 
the one on which the accused has his preliminary 
hearing. State v. Costello, 199 Neb. 43, 256 N.W.2d 
97 (1977); State v. Weible, 211 Neb. 174, 317 N.W.2d 
920 (1982). 

The amendments in the information did not 
change the offense charged, and defendant was 
never misled as to the charge against him. The 
actual language of the crime charged in the in- 
formation controls over a reference to an incorrect 
statute number in a situation such as this, where the 
language clearly sets out the elements of the crime 
charged. The trial court did not err in permitting 
the filing of the amended information. 

Defendant next assigns as error the overruling of 
his plea in abatement. After examination of the evi- 
dence adduced at the preliminary hearing, the dis- 
trict court overruled defendant’s plea in abatement. 
At the subsequent trial the jury found the defendant 
guilty of aiding or abetting delivery of a controlled 
substance. 

This court has held that ‘‘after trial and conviction 
in the District Court any error in the ruling of the 
District Court on the plea in abatement is cured if 
the evidence at trial is sufficient to permit the jury 
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to find guilt beyond a reasonable doubt.’’ State v. 
Franklin, 194 Neb. 630, 638, 2384 N.W.2d 610, 615 
(1975). See, also, State v. Tomrdle, 214 Neb. 580, 335 
N.W.2d 279 (1983). There is no error shown in the 
overruling of the plea in abatement. As discussed 
below, the evidence in this case was sufficient for 
the jury to find defendant guilty. Therefore, there 
can be no error in the overruling of defendant’s plea 
in abatement. 

Defendant next assigns as error the admission into 
evidence of the cocaine itself, alleging that there 
was ‘‘an incomplete chain of custody.’’ The evi- 
dence showed that Officer Wagner had the substance 
which had been delivered to him in his personal pos- 
session after the delivery until the officer placed the 
substance in a marked evidence bag and locked it in 
his desk. The officer then transported the substance 
to Lincoln and delivered it to the State’s chemist. 
The chemist then tested the substance and found it 
to be cocaine. 

The chemist’s testimony as to his determination 
that the substance was cocaine was not objected to. 
The chemist testified that exhibit 2 at the trial was 
the bag of cocaine he had received from Wagner, 
and tested, and that the exhibit bore his lab number 
and initials. Officer Wagner testified that exhibit 2 
was in the same condition as when he had it, except 
for ‘“‘the bottom cut that was made by the labora- 
tory.’’ 

The court said in State v. Weible, supra at 182, 317 
N.W.2d at 924-25, that ‘‘an exhibit is admissible, so 
far as identity is concerned, when it has been 
identified as being the same object about which the 
testimony was given. It must also be shown to the 
satisfaction of the trial court that no substantial 
change has taken place in the exhibit so as to ren- 
der it misleading. As long as the article can be 
identified, it is immaterial in how many or in whose 
hands it has been.”’ 

Here, the cocaine was identified clearly, and the 
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trial court properly determined that it could be re- 
ceived in evidence. 

Defendant also contends that the evidence was in- 
sufficient as a matter of law to prove that defendant 
intentionally aided or abetted the delivery of the co- 
caine in question. In determining this question this 
court must sustain the verdict of the jury if, taking 
the view most favorable to the State, there is suffi- 
cient evidence to support it. State v. True, 210 Neb. 
701, 316 N.W.2d 623 (1982). Further, in considering 
the posture of defendant in this case as an alleged 
aider or abettor, we are guided by State v. True, 
supra at 704, 316 N.W.2d at 625, where it is stated: 
‘‘Aiding and abetting involves some participation in 
the criminal act and must be evidenced by some 
word, act, or deed. No particular acts are neces- 
sary; nor is it necessary that any physical part in 
the commission of the crime is taken or that there 
was an express agreement therefor. Mere encour- 
agement or assistance is sufficient.’’ The evidence 
in this case shows that defendant himself testified 
that Pearson asked him to get a scale and that de- 
fendant did go get the scale for Pearson. Further 
testimony from Pearson, who had been called as a 
witness by defendant, showed that defendant was in 
the room while the scale was used to weigh the co- 
caine. This same witness, to be sure, testified that 
defendant was not aware that cocaine was being 
weighed and sold. It is not the province of this court 
on review, however, to pass upon the credibility of 
witnesses or to weigh the evidence, because such 
matters are for the jury. State v. True, supra; State 
v. Pena, 208 Neb. 250, 302 N.W.2d 735 (1981). 

Insofar as the question of defendant’s criminal in- 
tent, the law is settled that independent evidence of 
specific intent is not required. The intent with 
which an act is committed is a mental process and 
may be inferred from the words and acts of the de- 
fendant and from the circumstances surrounding the 
incident. State v. Brown, 174 Neb. 393, 118 N.W.2d 
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332 (1962); State v. Jungclaus, 176 Neb. 641, 126 
N.W.2d 858 (1964)0 

In this case the jury was properly instructed, and 
the evidence is clearly sufficient to support the 
jury’s finding of defendant’s guilt. 

Defendant also objects to the refusal of his offered 
instruction. The instruction, as offered, provided 
definitions of various terms. All appropriate defini- 
tions were set out in the court’s instructions, and as 
stated in State v. Vicars, 207 Neb. 325, 335, 299 
N.W.2d 421, 428 (1980), ‘‘The court may properly re- 
fuse a requested instruction where the substance of 
the request is covered in those actually given.’’ The 
court did not err in refusing to give defendant’s re- 
quested instruction, and no error has been shown in 
the instructions as given. 

Careful consideration of the entire record dis- 
closes no error in any manner prejudicing defend- 
ant’s rights. The judgment is affirmed. 

AFFIRMED. 


MARGARET GESMAN, APPELLANT AND CROSS-APPELLEE, 
v. STATE OF NEBRASKA ET AL., APPELLEES AND 
CROSS-APPELLANTS, 

342 N.W.2d 196 


Filed January 6, 1984. No. 82-710. 


Administrative Law: Jurisdiction: Appeal Bonds. The requirement 
of Neb. Rev. Stat. § 77-2407 (Reissue 1981) to furnish a proper ap- 
peal bond in any appeal from an order of the Director of Adminis- 
trative Services is mandatory and essential to confer jurisdiction of 
the proceedings on the district court, and the failure to do so may 
be objected to at any time during the course of the proceedings. 


Appeal from the District Court for Lancaster 
County: BERNARD J. McGInn, Judge. Affirmed. 


J. Patrick Green, John P. Miller, and Renne Ed- 
munds and Larry W. Myers, for appellant. 
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Paul L. Douglas, Attorney General, and Ruth 
Anne E. Galter, and Kermit A. Brashear II, Special 
Assistant Attorney General, for appellees. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


HASTINGS, J. 

This was an appeal under the provisions of Neb. 
Rev. Stat. § 77-2407 (Reissue 1981), taken by the 
plaintiff to the district court from the decision of the 
Director of Administrative Services, who had denied 
the plaintiff’s claim. The district court affirmed the 
action of the director and dismissed the petition. 
The plaintiff has appealed, and the defendants have 
cross-appealed alleging a failure of jurisdiction. We 
sustain the cross-appeal and order that the proceed- 
ings be dismissed. 

Margaret Gesman, the plaintiff, had paid the mo- 
tor vehicle inspection fee, mandated by Neb. Rev. 
Stat. §§ 60-1701 et seq. (Reissue 1978), for several 
years. Following the declaration of § 60-1701 (Cum. 
Supp. 1980) to be unconstitutional by a decision of 
the Douglas County District Court, the plaintiff filed 
a claim for refund with the Director of Administra- 
tive Services. This claim was denied by the director 
on May 14, 1981. 

Plaintiff’s petition appealing this decision was 
filed in the district court on May 29, 1981, together 
with a certified transcript from the Director of Ad- 
ministrative Services, and, according to the stipula- 
tion of facts of the parties, a $50 appeal bond. Some- 
time after this date, and before the hearing in the 
district court, the motor vehicle inspection law was 
declared unconstitutional by this court in the case of 
State v. Edmunds, 211 Neb. 380, 318 N.W.2d 859 
(1982). 

Because we decide this case on jurisdictional 
grounds, it is not necessary for us to set forth plain- 
tiff’s various assignments of error, nor to Fepeh the 
merits of her claim. 
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The parties agree that appeals from the denial of 
claims by the director are governed by the provi- 
sions of § 77-2407. That section provides in part as 
follows: ‘‘[T]he party aggrieved by the decision of 
the director may appeal therefrom to the district 
court of the county where the capital is located 
within twenty days after receiving official notice. 
Such appeal may be taken in the manner provided 
by law in relation to appeals from county courts to 
such district courts, and shall be prosecuted to effect 
as in such cases. The party taking the appeal shall 
give bond to the State of Nebraska in the sum of two 
hundred dollars, with sufficient surety to be ap- 
proved by the clerk of the court to which such appeal 
may be taken, conditioned to pay all costs which 
may accrue to the Director of Administrative Serv- 
ices by reason of taking such appeal.’’ (Emphasis 
supplied. ) 

The defendants argue that under the doctrine laid 
down by this court in School Dist. No. 17 and West- 
side Comm. Schools v. State, 210 Neb. 762, 316 
N.W.2d 767 (1982), § 77-2407 incorporates by ref- 
erence the scheme of appellate procedure of Neb. 
Rev. Stat. §§ 27-1301 et seq. (Reissue 1964). As a re- 
sult, the defendants contend, the plaintiff was re- 
quired to file a $50 appeal bond within 10 days of the 
final order of the director entered on May 14, 1981, 
which was not done. 

It is the plaintiff’s position, on the other hand, that 
§ 77-2407 specifically requires the giving of a bond to 
the State of Nebraska in the sum of $200; that this 
requirement controls over the generalized adoption 
of the requirements of Chapter 27; that § 77-2407 
makes no provisions for a time limit on the filing of 
a bond, but only the 20-day provision as to a tran- 
script; and that the bond was filed with the tran- 
script and within the 20-day requirement, i.e., on 
May 29, 1981. 

Even assuming for the sake of argument that 
plaintiff's interpretation is correct, she has still 
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failed to comply with the jurisdictional require- 
ments. There is absolutely no evidence of the filing 
of a $200 bond. There is a copy of a $50 money order 
payable to and tendered to the Department of Ad- 
ministrative Services within 4 days of the director’s 
decision, which was returned to the plaintiff, and the 
stipulation relating to the filing of a $50 appeal bond 
on May 29. 

The requirement as to the furnishing of a proper 
appeal bond is mandatory and essential to confer ju- 
risdiction of the proceedings on the district court. 
Since such bond is a condition precedent to the juris- 
diction of the district court, the objection may be 
raised at any time. Security Mutual Life Ins. Co. v. 
Gilliam, 143 Neb. 673, 10 N.W.2d 670 (1943). The de- 
fendants’ motion to dismiss the appeal was filed on 
May 19, 1982, well before the entry of the order af- 
firming the action of the director. The motion to 
dismiss should have been sustained. 

Because the action of the district court ordering 
plaintiff’s petition to be dismissed was correct, it is 
affirmed. 

AFFIRMED. 

SHANAHAN, J., concurs in the result. 


IN RE ESTATE OF ROY MARSH, DECEASED. 
WILLA JAYCOX BUCKLES ET AL., APPELLEES, V. 
ESTHER APLEY ET AL., APPELLANTS, 

BLUE VALLEY LUTHERAN Homgss Society, INc., 
A NEBRASKA NONPROFIT CORPORATION, 
INTERVENOR-APPELLANT. 

342 N.W.2d 373 


Filed January 6, 1984. No. 82-800. 


1. Wills. Generally, where a part of a will is invalid, the valid be- 
quests should be sustained unless to do so would defeat the testa- 
tor’s intent and interfere with his general scheme of distribution, or 
work an injustice to other heirs. 
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2. Wills: Judgments: Appeal and Error. Findings that certain por- 
tions of a testamentary document are the products of undue influ- 
ence are determinations of fact. As such, the standard of review is 
whether the findings are supported by sufficient evidence, which 
are fot to be disturbed unless clearly wrong. 

3. : . The finding that a partially valid testa- 
aentary document is or is not to be given dispositive effect is 
equitable in nature and, on appeal, reviewed de novo on the record. 


Appeal from the District Court for Thayer County: 
WiuiamM B. Rist, Judge. Reversed and remanded 
for further proceedings. 


Michael L. Jeffrey of Jeffrey, Jeffrey, Hahn & 
Hemmerling, P.C., and William C. Waller, Jr., and 
Denis H. Mark of Wagner & Waller, P.C., for appel- 
lants. 


David E. Cording, for intervenor. 


Joseph Ginsburg of Ginsburg, Rosenberg, Gins- 
burg, Cathcart, Curry & Gordon, for appellees 
Buckles. 


BOSLAUGH, HASTINGS, WHITE, CAPORALE, SHANAHAN, 
and GRANT, JJ. 


CAPORALE, J. 

This is an appeal taken by the contestants, the tes- 
tator’s heirs at law, and the intervenor, Blue Valley 
Lutheran Homes Society, Inc., from the judgment of 
the district court which, applying special jury find- 
ings, declared portions of a will of Roy Marsh, de- 
ceased, invalid as being the result of undue influence 
exercised by Peggy Sweetser, one of the proponents- 
appellees. That court held the remaining portions 
thereof valid. Another beneficiary under said will, 
Willa Buckles, is the remaining proponent-appellee. 
For the reasons discussed hereinafter we find the 
entire will invalid, and therefore reverse the trial 
court’s judgment and remand the case for further 
proceedings not inconsistent with this opinion. 

The facts, though somewhat complex, are not in 
serious dispute. In the early 1950s the decedent, a 
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lifelong bachelor and Thayer County farmer, 
estranged himself from his brother and sister due to 
a dispute, the details of which are unimportant to 
this case. That estrangement continued until 
Marsh’s death on November 6, 1980, and is evi- 
denced by the provisions in every testamentary 
document Marsh executed since the 1950s, each of 
which contains a specific statement that his family 
was to receive none of his estate. 

In the early 1950s Marsh became acquainted with 
Willa Buckles, née Jaycox, then a high school stu- 
dent and waitress at a Hebron, Nebraska, cafe. Ina 
1953 will Marsh provided that she receive a $5,000 
devise. After she married, Marsh provided the cou- 
ple with the use of a quarter section of farmland. 
Codicils to Marsh’s 1953 will, executed in 1966 and 
1969, provided that the Buckleses receive over 1,000 
acres of Marsh’s farmland, and Willa’s cash devise 
was increased to $10,000. This 1953 will devised the 
residue of the estate, after distribution of specific 
bequests, to the city of Hebron. 

On January 7, 1970, Marsh entered into an agree- 
ment with Blue Valley, a nursing care home, where- 
by in return for devising to Blue Valley a quarter 
section of land, Blue Valley would provide Marsh 
with living accommodations for the rest of his life. 
Marsh was then 73 years old. The agreement also 
provided that if Marsh, during his lifetime or the es- 
tate after his death, transferred property to Blue 
Valley valued at more than $300,000, Blue Valley’s 
new nursing facility would be designated as the 
‘Roy Marsh Memorial Home.”’ 

On the same day, Marsh executed a new will. 
This 1970 will devised a quarter section of land to 
Blue Valley, as their agreement provided. The spe- 
cific devises of money remained the same, including 
the $10,000 devise to Willa Buckles. The land de- 
vised to the Buckleses remained the same, but, in 
addition, they were also to receive all of Marsh’s 
farming equipment and machinery. This will elimi- 
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nated the city of Hebron as a beneficiary and pro- 
vided that the first $250,000 of the residue of Marsh’s 
estate, after the payment of the specific devises and 
expenses, go to Blue Valley, and the remainder be 
divided equally between Blue Valley and _ the 
Buckleses. . 

In 1972 Marsh moved into the Blue Valley home 
and there met Peggy Sweetser, a nurse’s aide and, 
later, a licensed practical nurse. Sweetser initially 
endeared herself to Marsh by preparing him a bowl 
of potato salad, and soon thereafter entered into the 
group of persons who were the objects of Marsh’s 
generosity. Prior to his death, Marsh gave Sweetser 
a car, the free use of a house, a salary for minimal 
duties, and other gifts. After Marsh’s death 
Sweetser became the owner of bank deposits and 
mutual funds in the amount of $130,000, upon which 
she had been named either joint owner or death 
beneficiary. Both the Buckleses and Blue Valley re- 
ceived substantial gifts from Marsh as well. 

On January 28, 1974, Marsh and Blue Valley modi- 
fied their 1970 agreement and provided that when 
Marsh transferred an additional $60,000 in cash and 
promissory notes to Blue Valley, Blue Valley would 
promptly affix a plaque to its new nursing facility, 
with the inscription ‘‘Roy Marsh Memorial Build- 
ing.”’ 

By early 1975 Marsh had performed his obligation 
under this agreement. In August of 1975 Marsh exe- 
cuted a codicil to the 1970 will, leaving Sweetser his 
home and a quarter section of land. On August 10, 
1977, while in the hospital, Marsh executed a new 
will. This will eliminated the 1970 cash devises, ex- 
cept for the $10,000 devise to Willa Buckles and one 
to a Hebron church. The rest of the specific non- 
cash devises of the 1970 will and the 1975 codicil were 
left unchanged. Under the August 1977 will the 
residual devise to Blue Valley was reduced from 
$250,000 to $25,000, with the remainder of the residual 
estate to be divided between the Buckleses and 
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Sweetser. In November of 1977, after Marsh left the 
hospital, a new will was executed with nearly identi- 
cal provisions as the August 1977 will, except that an 
automobile was given to Sweetser and the following 
statement was inserted: ‘‘In making this my Last 
Will and Testament, I have made Willa Jacox [sic] 
Buckles and Peggy Sweetser my principal bene- 
ficiaries. I do this after giving the matter careful 
consideration and in appreciation of the many many 
things they have done for me. I have never had a 
family and I think of these two young ladies as I 
would my own daughters had I been blessed with 
any.”’ 

In April of 1978 Marsh executed a codicil to the No- 
vember 1977 will, naming Willa Buckles and Sweet- 
ser as his personal representatives. In April of 1980 
Marsh executed a codicil providing for contingent 
beneficiaries should the primary beneficiaries pre- 
decease him. 

While the record is not entirely clear on the mat- 
ter, it appears that the November 1977 will, in- 
cluding its later codicils, was found by the county 
court for Thayer County to be Marsh’s valid last 
will. That decision was appealed to the district 
court wherein Willa Buckles and Sweetser became 
the proponents of that will and Marsh’s heirs at law 
became the contestants. Blue Valley filed a petition 
in intervention which took the same position as that 
taken by the heirs in attacking the 1977 will as being 
the product of undue influence. 

Trial was had to a jury which, by special verdict, 
found that both codicils to the 1977 will, in their en- 
tirety, and the devises to Sweetser, both specific and 
residual, of that will were the products of Sweetser’s 
undue influence upon Marsh. The trial judge re- 
served for himself the question of the validity of the 
remaining portions of that will. He ruled that the 
November 1977 will, less the tainted provisions, was 
the valid last will of Marsh, and certified that result 
to the county court. 
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The dispositive assignment of error made by Blue 
Valley and Marsh’s heirs at law is the assertion that 
the district court erred in ruling that the 1977 will 
was only partially invalid. 

We note that Sweetser has not filed a brief in this 
court and that none of the parties attack the jury’s 
finding that certain portions of the 1977 will and each 
of its codicils were the product of Sweetser’s undue 
influence on Marsh. , 

The parties are in disagreement as to the appro- 
priate standard of review in this court of the trial 
court’s determination that the 1977 will was only 
partially invalid. Blue Valley and the heirs contend 
that the finding is one of law and, thus, the district 
court’s finding is no restraint on our inquiry into its 
propriety on appeal, as we must make our own de- 
termination of legal matters. See Elrod v. Prairie 
Valley, 214 Neb. 697, 335 N.W.2d 317 (1983). The 
Buckleses, on the other hand, contend that the ruling 
determined a question of fact and, thus, we are 
bound by the trial court’s finding unless it is not sup- 
ported by sufficient evidence. Minor v. Bickford, 
195 Neb. 402, 238 N.W.2d 243 (1976). No one claims 
that the trial judge invaded the jury’s province by 
taking upon himself the decision of whether the 1977 
will, less the devises and codicils found by the jury 
to be the product of undue influence, was valid. 

The procedure employed by the trial judge has 
been implicitly approved by us in Spinar v. Wall, 191 
Web. 395, 215 N.W.2d 98 (1974), and In re Estate of 
George, 144 Neb. 887, 15 N.W.2d 80 (1944). However, 
we have been directed to no case, and we find none, 
which specifically and directly holds that the issue 
of partial or total invalidity of a will containing void 
provisions is a question for the court. For the an- 
swer to this question we look at the rule of partial in- 
validity as adopted in Nebraska. In re Estate of 
George states at 898, 15 N.W.2d at 87: ‘‘ ‘The gen- 
eral rule that, where a part of a will is invalid, the 
valid bequests should be sustained, has its limita- 
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tions; and when the rule will defeat the testator’s in- 
tent, and interfere with the general scheme of distri- 
bution, or work an injustice to other heirs, it should 
not be applied.’ ’’ We now hold that whether a will 
which is only partially valid should be given any dis- 
positive effect presents a question which is equitable 
in nature, a matter for the court. The standard of 
review in such a case is thus a hybrid one. The find- 
ings that certain portions of a testamentary docu- 
ment are the products of undue influence are deter- 
minations of fact. As such, the standard of review 
is whether the findings are supported by sufficient 
evidence, which are not to be disturbed unless 
clearly wrong. Jameson v. Giacalone, 215 Neb. 33, 
337 N.W.2d 120 (1983); In re Estate of Bouma, 206 
Neb. 209, 292 N.W.2d 37 (1980). The finding that a 
partially valid testamentary document is or is not to 
be given dispositive effect is equitable in nature and, 
on appeal, reviewed de novo on the record, subject 
to the rule that where credible evidence is in conflict 
on material issues of fact, this court will consider 
the fact that the trial court observed the witnesses 
and accepted one version of the facts over another. 
Burton v. Annett, 215 Neb. 788, 341 N.W.2d 318 
(1983). 

Our de novo review, conducted in accordance with 
the foregoing rule, leads us to the conclusion that the 
November 1977 will, less the provisions which are 
the product of Sweetser’s undue influence, should 
not be upheld. 

It is apparent that, since 1953, Marsh desired that 
the bulk of the residue of his estate be used for some 
public, charitable purpose. His 1953 will provided 
that the city of Hebron, after satisfaction of that 
will’s specific devises, was to receive the residue of 
his estate. By his 1970 will a large portion of his es- 
tate was to go to Blue Valley. It is only after the in- 
fluence of Sweetser began to work on Marsh that 
these charitable devises were reduced in Marsh’s 
wills. In the November 1977 will, instead of Blue 
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Valley receiving the first $250,000 and half of the re- 
mainder of the residue of Marsh’s estate, as pro- 
vided under the 1970 will, Blue Valley was to receive 
only $25,000 of the residue, and the Buckleses and 
Sweetser were to receive the remainder. Since the 
residual provision for Sweetser was declared in- 
valid, it appears, though we do not decide, that the 
Buckleses would receive the entire residue after the 
$25,000 devise to Blue Valley. See Neb. Rev. Stat. 
§ 30-2344 (Reissue 1979), which provides that, with 
certain exceptions, if a devise other than a residuary 
one fails for any reason, it becomes part of the 
residue. If § 30-2344 would not apply, it appears that 
Marsh’s estate would be subject to a partial intes- 
tacy and that portion would pass to his heirs, 
Marsh’s manifestly adamant wishes to the contrary 
notwithstanding. See Neb. Rev. Stat. § 30-2301 (Re- 
issue 1979), which provides that any part of an estate 
not effectively disposed of by will passes to the tes- 
tator’s heirs. 

Neither alternative fulfills Marsh’s intent, absent 
the undue influence, as either would violate the gen- 
eral scheme of distribution he has embraced since 
the early 1950s. As such, the November 1977 will 
fails completely and is of no force or effect. See 
O’Brion, Appellant, 120 Me. 434, 115 A. 169 (1921). 

REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS, 


KENNETH D. LIEB ET AL., APPELLEES, V. RICHARD M. 
PITSCH ET AL., APPELLANTS. 
342 N.W.2d 377 


Filed January 6, 1984. No. 82-802. 


Injunction: Property. Everyone has the right to any beneficial use 
of owned property if the benefit sought is not out of all reasonable 
proportion to the injury caused to another. 
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HASTINGS, J. 

The plaintiffs, Kenneth D. Lieb and Nancy M. 
Lieb, and the defendants, Richard M. Pitsch and 
Betty R. Pitsch, are the owners of adjoining parcels 
of real estate located in Seward, Nebraska. The de- 
fendants have appealed from an order of the district 
court which granted the plaintiffs’ petition for an or- 
der enjoining the defendants from constructing and 
maintaining a chain link fence on the defendants’ 
property. This fence ran alongside a building lo- 
cated on the plaintiffs’ property. We reverse. 

This case was tried on a very brief stipulation of 
facts. According to that stipulation, the plaintiffs 
own a steel building which houses a retail liquor es- 
tablishment and the plaintiffs’ residence. That 
building is located on or within 10 inches of the com- 
mon boundary line between the two properties. 

Sometime in August of 1981, the defendants began 
to construct a 5-foot-high steel link fence, with the 
steel posts set in a concrete foundation. The fence 
and foundation are both located on the defendants’ 
property, which in turn is approximately 10 inches 
from the base of plaintiff’s building. Located on the 
side of plaintiffs’ building, next to the defendants’ 
fence, is one window. This window is the only open- 
ing, either door or window, on the north side of the 
structure. 

As previously stated, the trial court found in favor 
of the plaintiffs, that the evidence indicates that the 
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fence as it is constructed will create a multiplicity of 
problems, and ordered that the fence be removed to 
a distance of at least 3 feet from the plaintiffs’ build- 
ing. 

This is an equity case, and we review it de novo on 
the record. In Bush v. Mockett, 95 Neb. 552, 556, 145 
N.W. 1001, 1002 (1914), this court said: ‘‘No doubt 
every one has the right to any beneficial use he may 
see fit to make of his own property, if the benefit he 
seeks is not out of all reasonable proportion to the in- 
jury caused to another. His neighbors have no legal 
cause to complain although it may interfere with 
some privileges formerly enjoyed.’’ 

From an examination of the record we conclude 
that the fence was not unsightly, nor was it con- 
structed with malicious intention to injure the plain- 
tiffs. Zach property owner has a right to the rea- 
sonable use of his property, and the construction of 
the fence in this instance was not an unreasonable 
use. 

The judgment of the district court is reversed, and 
the cause is remanded with directions to dismiss the 
plaintiffs’ petition. 

REVERSED AND REMANDED WITH DIRECTIONS. 


KELLOGG COMPANY, A DELAWARE CORPORATION, 
APPELLEE, V. FRED A. HERRINGTON, NEBRASKA STATE 
Tax COMMISSIONER, AND THE STATE OF NEBRASKA, 
DEPARTMENT OF REVENUE, APPELLANTS. 

343 N.W.2d 326 


Filed January 6, 1984. No. 82-825. 


1. Statutes. Where words of a statute are plain and unambiguous, no 
interpretation is needed to ascertain their meaning, and in the ab- 
sence of anything to indicate the contrary, words will be given their 
ordinary meaning. 

2. Taxation: Corporations. Pursuant to the provisions of Neb. Rev. 
Stat. § 77-2734(2) (Reissue 1981), there is imposed a franchise tax 


, 


KELLOGG COMPANY v. HERRINGTON 139 


Cite as 216 Neb. 138 

on each corporation doing business in this state, measured by its 
entire net income which, for purposes of this section, is determined 
by taking the taxpayer’s federal taxable income derived from 
sources within the State of Nebraska as determined pursuant to 
statute, which is then apportioned in accordance with Neb. Rev. 
Stat. $$ 77-2735 to 77-2749 (Reissue 1981). 

In computing a taxpayer's property values, pay- 
roll, and sales for purposes of computing its franchise tax under 
Neb. Rev. Stat. §§ 77-2735 to 77-2749 (Reissue 1981), the state must 
consider the values of the taxpayer's property worldwide, as well 
as its worldwide payroll and sales. 

7 For purposes of Neb. Rev. Stat. § 77-2743 (Reissue 
1981), the taxpayer’s entire taxable income must be as defined by 
Neb. Rev. Stat. § 77-2734(2) (Reissue 1981), which limits it to the 
taxpayer’s federal taxable income. This includes dividends and in- 
terest and fees paid to it by its foreign subsidiaries, but does not 
include the income of its foreign subsidiaries. The property factor, 
payroll factor, and sales factor must include the taxpayer’s world- 
wide items. 


Appeal from the District Court for Lancaster 
County: SAMUEL VAN PELT, Judge. Affirmed in 
part, and in part reversed and remanded. 


Paul L. Douglas, Attorney General, and Ralph H. 
Gillan, for appellants. 


Larry A. Holle and Scott D. Kelly of Cline, Wil- 
liams, Wright, Johnson & Oldfather, for appellee. 
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SHANAHAN, and GRANT, JJ. 


Krivosua, C.J. 

This appeal involves an interpretation of Ne- 
braska’s version of the Uniform Division of Income 
for Tax Purposes Act (Uniform Act), Neb. Rev. 
Stat. §§ 77-2735 to 77-2752 (Reissue 1981), as it applies 
to the Nebraska corporate franchise tax, Neb. Rev. 
Stat. § 77-2734(2) (Reissue 1981). The case comes to 
us on a stipulation of facts. We find that the appel- 
lee, the Kellogg Company, is a multistate corpora- 
tion, incorporated in Delaware, headquartered in 
Battle Creek, Michigan, and engaged in the business 
of manufacturing and selling food products. The 
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company has American plant facilities located in 
Memphis, Tennessee; San Leandro, California; 
Omaha, Nebraska; and Battle Creek, Michigan. It 
also has 17 foreign subsidiaries located throughout 
the world. During the audit periods involved in this 
protest, 1968 through 1972, Kellogg stipulated that it 
received dividends as well as income in the form of 
“know-how fees’’ from its foreign subsidiaries. 
These fees are payments for the use of trade secrets, 
technical information, trademark rights, technical 
assistance, etc., developed by the Kellogg Company. 
We are not told as to the amount received or what 
percentage of the total information and know-how 
used by the foreign subsidiaries was obtained from 
the parent corporation. 

The audit division of the Department of Revenue 
performed an audit of Kellogg’s records. As a re- 
sult of that audit, the department issued notices of 
deficiency determination on February 12, 1974. The 
notices were issued for the following years and 
amounts: 1968, $22,927.89; 1969, $26,563.85; 1970, 
$40,355.38; 1971, $37,581.19; and 1972, $35,768.63. For 
reasons which are not at all made clear to the court, 
this matter remained under consideration by the Ne- 
braska Department of Revenue until October 25, 
1979, when Tax Commissioner Fred A. Herrington 
issued his findings and order. The deficiency as- 
sessment was affirmed in the total amount of 
$203,001, which included interest updated through 
August 31, 1979. The Kellogg Company then ap- 
pealed to the district court for Lancaster County, 
Nebraska, as provided by Neb. Rev. Stat. § 77-27,127 
(Reissue 1981). 

When the Kellogg Company was first advised of 
the deficiency by the Department of Revenue, it pro- 
tested principally on the basis that it was error for 
the State to include in the definition of income for 
the Kellogg Company dividends, interest, and tech- 
nical fees received by the Kellogg Company from its 
foreign subsidiaries. Before the matter was ulti- 
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mately decided by the Department of Revenue, Kel- 
logg filed an addendum to its protest, maintaining 
that, when apportioning income between Nebraska 
and elsewhere, Nebraska was required to consider 
the property values, sales, and payroll of Kellogg on 
a worldwide basis. 

After a hearing, based principally upon the stipu- 
lation of facts and certain documentary evidence not 
relevant to our discussion, the trial court concluded 
that worldwide apportionment, using worldwide in- 
come and property values, sales, and payroll, was 
required. The court reversed the deficiency deter- 
mination against Kellogg and remanded the matter 
to the Tax Commissioner for further proceedings 
consistent with the court’s order. 

The Department of Revenue has now appealed to 
this court, assigning the following as error: (1) That 
the trial court erred in finding that combined report- 
ing of the income of an affiliated group of corpora- 
tions, including foreign corporations not subject to 
federal taxation, is permitted by Nebraska statutes; 
(2) That if such combined reporting is permissible 
under Nebraska law, then the trial court erred in 
finding that it was required; (3) That the trial court 
erred in failing to find that dividends and other pay- 
ments made to a parent corporation by its foreign 
subsidiaries are business income of the parent cor- 
poration, subject to apportionment to states in which 
the parent does business; and, finally, (4) That the 
trial court erred in failing to find that Kellogg had 
failed to meet its burden of proof, and therefore 
erred in remanding the case to the Tax Commis- 
sioner for further proceedings. We believe that the 
trial court was correct with regard to the matter of 
property values, sales, and payroll, but wrong as to 
income, and for that reason we affirm in part and in 
part reverse and remand. 

We turn first to an examination of the Uniform 
Act. It is noted by the Illinois court in the case of 
Caterpillar Tractor Co. v. Lenckos, 84 Ill. 2d 102, 108, 
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417 N.E.2d 1348, 1347 (1981): ‘A unitary business 
operation is one in which there is a high degree of in- 
terrelationship and interdependence between, typi- 
cally, one corporation, which generally is a parent 
corporation, and its corporate subsidiaries or other- 
wise associated corporations, which group is usually 
engaged in multistate, and in some cases in interna- 
tional, business operations. Because of this inte- 
grated relationship, which is reflected in all phases 
of the business operations, it is extremely difficult, 
for purposes of taxation, to determine accurately the 
measure of taxable income generated within a State 
by an individual corporation of the unitary group 
which is conducting business in the State. Typi- 
cally, the corporation’s transactions and the income 
derived from them actually represent the business 
efforts of the individual corporation, plus efforts of 
other and possibly all members of the unitary busi- 
ness operation. As a result, the claimed income of 
each member of the group standing alone does not, 
in a real sense, reflect the conducting of a unitary 
business operation because the income is not at- 
tributable solely to the effort of the particular cor- 
poration.’’ 

As a result of this phenomenon, the National Con- 
ference of Commissioners on Uniform State Laws 
developed the ‘‘Uniform Division of Income for Tax 
Purposes Act.’’ 7A U.L.A. 93 et seq. (1978). The 
purpose of the act is to assist states in attempting to 
allocate to a particular state a proportion of the uni- 
tary business income attributable to that particular 
state, and therefore subject to taxation. 

The formula, designed and derived by the Uniform 
Act for purposes of taxing unitary business, has now 
gained wide acceptance and, at last count, has been 
substantially adopted by 23 states, including Ne- 
braska. While the parties to this action raise no is- 
sue as to the application of this act, it is clear that 
Kellogg conducts a unitary business operation sub- 
ject to the Uniform Act. 
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The U.S. Supreme Court has been called on a num- 
ber of times to pass upon various aspects of the 
“unitary business’’ principle and formula apportion- 
ment. See, ASARCO Inc. v. Idaho State Tax 
Comm/’n, 458 U.S. 307, 102 8. Ct. 3103, 73 L. Ed. 2d 787 
(1982); F. W. Woolworth Co. v. Taxation d Revenue 
Dept., 458 U.S. 354, 102 S. Ct. 3128, 73 L. Ed. 2d 819 
(1982); Haxon Corp. v. Wisconsin Dept. of Revenue, 
447 U.S. 207, 100 S. Ct. 2109, 65 L. Ed. 2d 66 (1980); 
Mobil Oil Corp. v. Commissioner of Taxes, 445 U.S. 
425, 100 S. Ct. 1223, 63 L. Ed. 2d 510 (1980); Moorman 
Mfg. Co. v. Bair, 4387 U.S. 267, 98 S. Ct. 2340, 57 
L. Ed. 2d 197 (1978); General Motors v. Washington, 
377 U.S. 436, 84 S. Ct. 1564, 12 L. Ed. 2d 430 (1964); 
Butler Bros. v. McColgan, 315 U.S. 501, 62 S. Ct. 701, 
86 L. Ed. 991 (1942); Bass, etc., Ltd., v. Tax Comm., 
266 U.S. 271, 45 S. Ct. 82, 69 L. Ed. 282 (1924); Under- 
wood T’writer Co. v. Chamberlain, 254 U.S. 113, 41 
S. Ct. 45, 65 L. Ed. 165 (1920). 

As we have noted, Kellogg initially argued that 
Nebraska could not apportion income between Ne- 
braska and elsewhere and collect a tax in Nebraska 
on income which may not have been earned in Ne- 
braska. They have now, of necessity, abandoned 
that view. In a recent decision involving the Uni- 
form Act as applied to the California tax, the U.S. 
Supreme Court in Container Corp. of America v. 
Franchise Tax Bd., ___ U.S. ___, 103 S. Ct. 2933, 77 
L. Ed. 2d 545 (1983), approved the California method 
of imposing a unitary tax on a multinational cor- 
poration doing business in California. In approving 
the California formula the U.S, Supreme Court re- 
jected the taxpayer’s contention that it had a right to 
exclude income of its subsidiaries, including divi- 
dend income, nonbusiness interest income, and 
gains on sales of assets not related to the unitary 
business. In doing so the U.S. Supreme Court said 
at___, 103 S. Ct. at 2950: ‘‘For the reasons we have 
just outlined, we conclude that California’s applica- 
tion of the unitary business principle to appellant 
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and its foreign subsidiaries was proper, and that its 
use of the standard three-factor formula to apportion 
the income of that unitary business was fair. This 
proper and fair method of taxation happens, how- 
ever, to be quite different from the method em- 
ployed both by the Federal Government in taxing 
appellant’s business, and by each of the relevant 
foreign jurisdictions in taxing the business of appel- 
lant’s subsidiaries.’’ The formula used by Cali- 
fornia, pursuant to statute, includes all of the in- 
come of the parent and its subsidiaries, including 
foreign subsidiaries, and uses to apportion this in- 
come the worldwide value of the taxpayer’s prop- 
erty, payroll, and sales. That is the formula urged 
upon us by Kellogg. 

With that brief background we then turn to an ex- 
amination of the Nebraska act for purposes of at- 
tempting to determine what the proper application 
in Nebraska should be. In doing so, we are re- 
minded that there are certain basic rules of con- 
struction which must be followed by the court. ‘‘ ‘A 
statute is not to be read as if open to construction as 
a matter of course.’’’ County of Douglas v. Board 
of Regents, 210 Neb. 573, 577, 316 N.W.2d 62, 65 
(1982). ‘‘Where words of a statute are plain and un- 
ambiguous, no interpretation is needed to ascertain 
their meaning, and in the absence of anything to in- 
dicate the contrary, words will be given their ordi- 
nary meaning.’’ Hill v. City of Lincoln, 213 Neb. 517, 
521, 330 N.W.2d 471, 474 (1983). Moreover, ‘‘[i]t is 
not within the province of a court to read a meaning 
into a statute that is not warranted by the legislative 
language. Neither is it within the province of a 
court to read anything plain, direct, and unambigu- 
ous out of a statute.’’ Gaughen v. Sloup, 197 Neb. 
762, 765, 250 N.W.2d 915, 917 (1977). In the construc- 
tion of a statute which is clear and unambiguous, 
courts cannot supply missing language, and it is not 
within the court’s power to read into a statute 
meaning which the clear language does not warrant. 
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See Omaha Public Schools v. Hall, 211 Neb. 618, 319 
N.W.2d 730 (1982). 

Before proceeding to examine Nebraska’s version 
of the Uniform Act, we must first look at the section 
of the Nebraska statutes which imposes the tax. 
The Uniform Act merely apportions the tax, and it 
does not impose any tax obligation. The applicable 
taxing statute is § 77-2734. Subsection (1) of the stat- 
ute has no application because it applies only to a 
corporation doing business within this state whose 
business consists exclusively of foreign commerce or 
interstate commerce, or both. The stipulation in 
this case is not to that effect, and presumably the 
Kellogg Company does business both within and 
without this state. For this reason the provisions of 
§ 77-2734(2) have application. That subsection reads 
in part as follows: ‘‘[T]here is hereby imposed a 
franchise tax on each corporation or any other entity 
taxed as a corporation under the Internal Revenue 
Code according to or measured by its entire net in- 
come derived from all sources within this state for 
the taxable year at the rates imposed under subsec- 
tion (1) of this section. For the purposes of this sub- 
section the taxpayer’s entire net income shall be its 
federal taxable income derived from sources within 
this state as determined pursuant to sections 77-2735 
to 77-2749 without regard to the modification re- 
ferred to in section 77-2741 ....’’ (Emphasis sup- 
plied.) For purposes of understanding this section it 
is important to note that a Nebraska taxpayer’s 
“entire net income’’ is determined by the amount of 
income reported by the taxpayer on its federal tax 
report. For our purposes we need not concern our- 
selves with the modification referred to in § 77-2741. 

In essence, there is imposed a franchise tax on a 
corporation at a prescribed rate times the corpora- 
tion’s federal taxable income apportioned in accord- 
ance with the Uniform Act. At this point we should 
note that this is a significant difference from the 
California code involved in Container Corp. of 
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America v. Franchise Tax Bd., ___ U.S. ___, 103 
S. Ct. 2933, 77 L. Ed. 2d 545 (1983). The California 
law imposes the tax not upon the taxpayer’s federal 
taxable income but, rather, upon its gross income, 
subject to certain modifications. Under the Cali- 
fornia code, therefore, the tax is imposed upon all of 
the income of the taxpayer, and may include income 
not required to be reported in the taxpayer’s federal 
income tax return. Therefore, while it may be 
proper in California to use worldwide income as the 
tax base, the tax base in Nebraska is defined by stat- 
ute to be ‘‘federal taxable income.” 

Having determined the tax base upon which the 
tax is imposed, we turn then to Nebraska’s version 
of the Uniform Act to determine the proper method 
of apportionment. The pertinent section is § 77-2743. 
For reasons not entirely clear the Nebraska Legisla- 
ture chose to deviate from the Uniform Act and di- 
vide the section into two parts. The first part is ap- 
plicable if the taxable income derived from sources 
within the state is ‘‘separate and distinct.’’ The rec- 
ord in this case does not reflect separate and distinct 
income, and therefore subsection (1) is inapplicable. 
Consequently, the provisions of § 77-2743(2) apply. 
That section reads as follows: ‘‘All business income 
shall be apportioned to this state as follows: .. . (2) If 
the portion of taxable income derived from sources 
within Nebraska cannot be readily separated from 
the portion derived from sources without Nebraska, 
it shall be determined by multiplying the taxpayer’s 
entire taxable income by a fraction, the numerator 
of which is the property factor plus the payroll 
factor plus the sales factor, and the denominator of 
which is three.’’ The act then goes on to define the 
three factors. Section 77-2744 defines the property 
factor as ‘‘a fraction, the numerator of which is the 
average value of the taxpayer’s real and tangible 
personal property owned or rented and used in this 
state during the tax period and the denominator of 
which is the average value of all the taxpayer’s 
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real and tangible personal property owned or rented 
and used during the tax period.’’ (Emphasis sup- 
plied.) 

The State argues to us that, in using that factor, 
we should only take into account the taxpayer’s real 
and tangible personal property owned, rented, or 
used during the tax period in the United States, and 
therefore we should not, as urged by Kellogg, con- 
sider all of the taxpayer’s real and tangible property 
wherever found. We believe, however, that the lan- 
guage of the statute is clear and unambiguous. The 
statute says ‘‘all.’’ Few words in the English lan- 
guage are as clear in meaning as is ‘‘all,’’ unless it 
is the word ‘‘everywhere,’’ which we shall discuss in 
a moment. 

In State v. Babcock, 22 Neb. 33, 37, 33 N.W. 709, 710 
(1887), we said: ‘“[T]he word ‘all’ includes the 
whole.’’ And in Haverly v. Elliott, 39 Neb. 201, 206, 
57 N.W. 1010, 1011 (1894), we said: ‘‘The word ‘all’ 
does not mean some, nor a part, but means the 
whole ....’’ And, further, in Consolidated Freight- 
ways Corp. v. Nicholas, 258 Iowa 115, 121, 1837 N.W.2d 
900, 904 (1965), the lowa Supreme Court noted: ‘‘The 
word ‘all’ is commonly understood and usually does 
not admit of an exception, addition or exclusion.”’ 
See, also, 73 Am. Jur. 2d Statutes § 244 (1974). 

The Legislature, if it says so, may be authorized to 
limit the factor in question to the United States, if by 
so doing the formula remains fair and equitable. 
See Container Corp. of America v. Franchise Tax 
Bd., supra. But what the Legislature may do is not, 
the same as what it has in fact done, and the lan- 
guage of § 77-2744 appears to be clear beyond ques- 
tion. All must mean everywhere. 

This becomes even clearer when one looks at 
§ 77-2747, the payroll factor. That section reads: 
‘‘The payroll factor is a fraction, the numerator of 
which is the total amount paid in this state during 
the tax period by the taxpayer for compensation, 
and the denominator of which is the total compensa- 
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tion paid everywhere during the tax period.’’ (Em- 
phasis supplied.) To suggest, as the State does, that 
everywhere means everywhere in the United States 
is to attempt to give a meaning to the word not gen- 
erally recognized nor generally considered in its 
common meaning. The word “every’’ is synony- 
mous with ‘‘all’’ and means all the separate indi- 
viduals which constitute the whole. See, 15 Words 
and Phrases 792 (perm. ed. 1950); Geary v. Parker, 
65 Ark. 521, 47 S.W. 238 (1898); Knox Jewelry v. 
Cincinnati Ins. Co., 130 Ga. App. 519, 203 S.E.2d 739 
(1974). Hverywhere must therefore mean from all 
places. 

Likewise, § 77-2749, in defining ‘‘sales factor,’’ pro- 
vides: ‘‘The sales factor is a fraction, the numer- 
ator of which is the total sales of the taxpayer in this 
state during the tax period, and the denominator of 
which is the total sales of the taxpayer everywhere 
during the tax period.’’ (Emphasis supplied.) What 
we have said with regard to the payroll factor ap- 
plies with regard to the sales factor. Therefore, 
reading the definitions of the three factors, one must 
come to the conclusion that if, indeed, the Uniform 
Act is applied, then the taxpayer is required to re- 
port, and the Department of Revenue is required to 
consider, the property factor, the payroll factor, and 
the sales factor of the taxpayer from all of its op- 
erations, both within and without the United States. 

This results, of necessity, in a formula different 
than California’s. This is due, however, to the dif- 
ference in the Nebraska taxing statute and not due 
to the application of the Uniform Act. For purposes 
of § 77-2743 the taxpayer’s entire taxable income 
must be as defined by § 77-2734(2), which limits it to 
the taxpayer’s federal taxable income. This in- 
cludes dividends and interest and fees paid to it by 
its foreign subsidiaries, but does not include the in- 
come of its foreign subsidiaries. The property fac- 
tor, payroll factor, and sales factor must include the 
taxpayer’s worldwide items. It may very well be, 
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and probably is true, that this does not provide the 
State with the result which it had hoped to obtain by 
adopting the Uniform Act. The difficulty, however, 
is that the Nebraska franchise tax ‘‘piggybacks’’ on 
the federal income tax in order to arrive at its prin- 
cipal base. By attempting to combine the ‘‘piggy- 
backing”’ of the federal income tax with the provi- 
sions of the Uniform Act, it may be that the State 
realizes the smallest tax possible. This may be un- 
fortunate, and not what the Legislature intended, but 
it is, in fact, what was accomplished. To the extent 
that the trial court included worldwide figures for 
property values, payroll, and sales, it was correct. 
To the extent that the trial court included worldwide 
income, it was in error. 

The Department of Revenue argues that, regard- 
less of the claims made by Kellogg, the taxpayer 
simply failed to meet its burden of proof, and there- 
fore this appeal should be dismissed. In support of 
that position the State cites the provisions of Neb. 
Rev. Stat. § 77-2781 (Reissue 1981), which provide in 
part as follows: ‘‘In any proceeding before the Tax 
Commissioner the burden of proof shall be on the 
taxpayer ....’’ Admittedly, Kellogg failed to pro- 
vide either the Tax Commissioner or the trial court 
with sufficient figures to compute the correct tax. 
However, this is not relevant in this particular ap- 
peal. 

There are several other provisions of the Ne- 
braska statutes which must be considered in ar- 
riving at a determination in this case. Section 
77-27,127 reads in part as follows: ‘‘Any final action 
of the Tax Commissioner, if the person aggrieved 
thereby elects not to appeal first to the State Board 
of Equalization and Assessment, shall be subject to 
judicial review as provided in sections 84-917 to 
84-919, as though it were a final decision of the State 
Board of Equalization and Assessment. The review 
provided by this section shall be the exclusive 
remedy available to any taxpayer and no other legal 
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or equitable proceedings shall issue to prevent or en- 
join the assessment or collection of any tax imposed 
under the provisions of sections 77-2701 to 77-27,135.’’ 
Further, Neb. Rev. Stat. § 77-27,128 (Reissue 1981) 
provides in part: ‘‘The review provided by sections 
77-27,126 and 77-27,127 shall be the exclusive reme- 
dies available to any taxpayer for the review of the 
action in respect to the assessment of a proposed de- 
ficiency.’’ Therefore, to determine what the au- 
thority of the district court is in this case in light of 
the limited evidence provided by stipulation, we 
must turn to Neb. Rev. Stat. §§ 84-917 to 84-919 (Re- 
issue 1981). Subsection 84-917(6) reads in part as 
follows: ‘‘The court may affirm the decision of the 
agency or remand the case for further proceedings; 
or it may reverse or modify the decision if the sub- 
stantial rights of the petitioner may have been 
prejudiced because the agency decision is: ... (b) 
In excess of the statutory authority or jurisdiction of 
the agency; .. . (d) Affected by other error of law.”’ 
In view of the fact that we have determined as a 
matter of law that the formula used by the Depart- 
ment of Revenue and approved by the Tax Commis- 
sioner was in excess of statutory authority and con- 
trary to law, it appears to us that the clear language 
of § 84-917 required the trial court to remand this 
case to the Tax Commissioner for a determination in 
accordance with the proper formula. Likewise, on 
appeal under § 84-918, we must direct the district 
court to take such action. That is not to say that the 
burden of proof with regard to factual matters does 
not remain with the taxpayer. It is simply to recog- 
nize that in this case we do not reach the factual dis- 
pute because of the errors of law committed by the 
Tax Commissioner in interpreting the applicable 
statutes. When the case returns to the Tax Commis- 
sioner, Kellogg will bear the burden of producing 
evidence sufficient to establish that a determination 
made by the Tax Commissioner is not in accordance 
with law, if it disagrees with his determination. 
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For these reasons, therefore, the decision of the 
district court is in part affirmed and in part re- 
versed, and the cause is remanded with directions to 
order the Tax Commissioner to recompute the taxes 
for the years in question in accordance with this de- 
cision. 

AFFIRMED IN PART, AND IN PART 
REVERSED AND REMANDED. 


VIRGINIA PARIS, APPELLANT, Vv. J. A. BALDWIN 
MANUFACTURING COMPANY, A CORPORATION, AND 
MARYLAND CASUALTY COMPANY, APPELLEES, 
342 N.W.2d 198 


Filed January 6, 1984. No. 83-023. 


1. Workmen’s Compensation: Appeal and Error. Findings of fact 
made by the Nebraska Workmen’s Compensation Court after re- 
hearing have the effect of a jury verdict and will not be set aside 
unless clearly wrong. 
H In testing the sufficiency of evidence to support 
findings of the Nebraska Workmen’s Compensation Court after re- 
hearing, the evidence must be considered in the light most fa- 
vorable to the successful party. 
3. Workmen’s Compensation. Whether a plaintiff in a Nebraska 
Workmen’s Compensation Court case is totally and permanently 
disabled is a question of fact. 


Appeal from the Nebraska Workmen’s Compensa- 
tion Court. Affirmed. 


Jeffrey H. Jacobsen of Jacobsen, Orr & Nelson, 
for appellant. 


William J. Ross of Ross, Schroeder & Fritzler, for 
appellees. 


KrivosHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


GRANT, J. 
This is an appeal in a proceeding under the Ne- 
braska Workmen’s Compensation Act.  Plaintiff- 


152 216 NEBRASKA REPORTS 


appellant, Virginia Paris, was an employee of de- 
fendant J. A. Baldwin Manufacturing Company. 
Defendant Maryland Casualty Company was Bald- 
win’s compensation insurance carrier. The two de- 
fendants are hereinafter referred to collectively as 
Baldwin. 

Plaintiff was injured on June 13, 1979, when she 
tripped and fell forward as she entered Baldwin’s 
place of business. She landed on her hands and in- 
jured her cervical spine and shoulder, and her 
hands. It is not disputed that these injuries arose 
out of, and in the course of, her employment. 

After continuing to work for approximately 2 
months, plaintiff sought medical assistance. Some- 
time before December 10, 1979, an electromyelo- 
gram confirmed the presence of bilateral carpal tun- 
nel syndrome. On January 25, 1980, bilateral carpal 
tunnel releases were carried out. This operation ap- 
parently was wholly satisfactory, but plaintiff con- 
tinued to have pain in her neck and shoulder area. 
In May 1980 plaintiff’s doctor prescribed a trans- 
cutaneous nerve stimulator (TENS), a device used 
to relieve pain. The record is not clear, but it ap- 
pears that the TENS unit was required only because 
of the pain in the plaintiff’s neck and shoulder area. 

In January of 1981 plaintiff filed her petition in the 
Workmen’s Compensation Court. On May 19, 1981, 
plaintiff obtained an award giving her temporary 
total disability benefits from August 29, 1979, to 
April 29, 1981, and for an indefinite time in the fu- 
ture. Plaintiff was also awarded medical, hospital, 
and physical therapy expenses, and ‘‘such voca- 
tional rehabilitation services, including retraining 
and job placement as may be reasonably necessary 
to restore her to suitable employment.’’ The award 
as to rehabilitation was made subject to the specific 
condition that ‘‘[i]f the plaintiff, without reasonable 
cause... fails . . . to cooperate in a reasonable pro- 
gram of rehabilitation, the Court may upon applica- 
tion of the defendant, suspend, reduce or limit the 
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compensation otherwise payable under the Ne- 
braska Workmen’s Compensation Law.” 

No appeal was taken from this award, and, in fact, 
in February of 1981, before the award, Baldwin had 
hired a rehabilitation expert to work with plaintiff. 
Baldwin complied fully with the May 19, 1981, 
award. Plaintiff underwent testing, and as part of 
her rehabilitation, obtained her general equivalency 
degree from high school and satisfactorily com- 
pleted one trimester of an accounting course. The 
second trimester of that accounting course began in 
January of 1982. Plaintiff did not register for the 
second trimester, and dropped the course. 

On May 13, 1982, Baldwin filed its application 
asking for a modification of the May 19, 1981, award, 
seeking to reduce or limit compensation payable to 
plaintiff because of plaintiff’s refusal to cooperate in 
a reasonable program of rehabilitation. On August 
19, 1982, a single judge of the compensation court 
granted Baldwin’s application; found that plaintiff 
had ‘‘failed to cooperate in a reasonable program of 
rehabilitation’; terminated plaintiff’s temporary 
total disability as of January 4, 1982; and awarded 
plaintiff a permanent partial disability of 10 percent 
of the body as a whole. Plaintiff applied for rehear- 
ing of this award. On rehearing before a three- 
judge panel, with one judge dissenting, the award 
was generally affirmed but modified to reduce the 
permanent partial disability to 5 percent. This ap- 
peal by plaintiff followed. For the reasons herein- 
after stated we affirm the award on rehearing. 

Plaintiff’s assignments of error may be grouped 
into two main points. First, plaintiff alleges that the 
compensation court erred in finding that plaintiff 
failed to cooperate in a reasonable program of re- 
habilitation, and, second, that the compensation 
court erred in finding that plaintiff had a 5-percent 
permanent partial disability rather than finding that 
plaintiff was totally disabled. 

Basic to our review of such questions is Neb. Rev. 
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Stat. § 48-185 (Reissue 1978), which provides in perti- 
nent part: ‘‘The findings of fact made by the Ne- 
braska Workmen’s Compensation Court after 
rehearing shall have the same force and effect as a 
jury verdict in a civil case. A judgment, order, or 
award of the Nebraska Workmen’s Compensation 
Court may be modified, reversed, or set aside only 
upon the grounds that (1) the court acted without or 
in excess of its powers, (2) the judgment, order, or 
award was procured by fraud, (3) there is not suffi- 
cient competent evidence in the record to warrant 
the making of the order, judgment, or award, or (4) 
the findings of fact by the court do not support the 
order or award.”’ 

Cases decided under this statute have clearly es- 
tablished the guidelines for our review. As stated in 
Newbanks v. Foursome Package é& Bar, Inc., 201 
Neb. 818, 823, 272 N.W.2d 372, 376 (1978), ‘‘Findings 
of fact made by the Nebraska Workmen’s Compen- 
sation Court after rehearing have the effect of a jury 
verdict and will not be set aside on appeal unless 
clearly wrong. In testing the sufficiency of evidence 
to support findings of fact made by the Nebraska 
Workmen’s Compensation Court after rehearing, the 
evidence must be considered in the light most 
favorable to the successful party.’’ See, also, 
Husted v. Peter Kiewit & Sons Constr. Co., 210 Neb. 
109, 318 N.W.2d 248 (1981). 

With regard to plaintiff’s first assignment of error 
that the compensation court erred in finding that 
plaintiff failed to cooperate in a reasonable program 
of rehabilitation, the record, viewed in the light most 
favorable to Baldwin, discloses the following: Bald- 
win had initiated a program of rehabilitation in Feb- 
ruary of 1981, some 3 months before the initial 
award. Plaintiff was extensively tested and as- 
sessed at Baldwin’s expense. Plaintiff was then 51 
years old and had gone through ninth grade in high 
school. Testing showed that she had an aptitude for 
clerical office work and that she had a background 
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in office work in that she had helped her husband at 
one time in running a small store and gasoline sta- 
tion. Plaintiff's program was then directed toward 
that kind of work. Arrangements were made and 
plaintiff obtained her general equivalency high 
school degree. Baldwin then arranged for plaintiff 
to take bookkeeping and accounting courses, offered 
by the Central Technical Community College, at 
Lexington High School. The courses were offered 
over a 9-month period, divided into 3-month tri- 
mesters. 

Plaintiff took the first trimester, beginning in Sep- 
tember of 1981 and concluding in December. She 
did what was described as excellent work and 
grasped the material well, and passed the course. 
She then told the rehabilitation counselor that she 
was not going to start the second trimester because 
her shoulder and back were bothering her. 

Prior to this time, plaintiff’s counselor had written 
to plaintiff’s doctor asking for an update on plain- 
tiff’s condition, and specifically asking how the daily 
school routine was affecting her medical condition. 
The response to this inquiry was a one-line letter, 
dated December 1, 1981: ‘‘I can not give a perma- 
nent partial disability rating at this time.” 

In connection with plaintiff not continuing on with 
her rehabilitation program, the plaintiff's medical 
condition, and how it was affected by the schooling, 
is all-important. We search the record in vain for 
any medical opinion in this area. It is true that 
plaintiff herself testified, at the rehearing and on 
cross-examination, that she went to her doctor in 
December and her doctor told her that he thought 
she needed to drop schooling and get away from 
whatever ‘‘is tensing you up.’’ The doctor testified 
by deposition and no such testimony was developed. 
Indeed, there is little questioning at all on that vital 
point. With regard to plaintiff’s ability to continue 
her schooling, the following exchange is the total of 
plaintiff's own doctor’s testimony on that issue: 
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“Q [By plaintiff's counsel]... Now, Virginia was 
taking some courses, I believe, in accounting 
through the rehabilitation department, and I believe 
her testimony will indicate that she had consid- 
erable problem with aching and so forth and did not 
feel at least in her mind that she could continue. Do 
you find any support medically for her complaints in 
that regard? That might not be phrased the best 
way in the world. Do you want me to rephrase it? 
A [By plaintiff’s doctor] Well, all I have is her tes- 
timony that when she tried to go to school and do the 
studying, her back pain and her neck pain became 
so severe that she just wasn’t able to handle it. I 
don’t have any physical evidence to substantiate 
that. Q Asa physician, do you have an opinion as 
to whether that makes any sense? A That is what I 
would expect based upon what I already knew 
about Virginia.’’ 

Further testimony of plaintiff’s orthopedic doctor 
states that, as of August of 1982, plaintiff’s com- 
plaints were entirely subjective; there was no mus- 
cle atrophy, no neurological deficits, no tenderness 
on examination, and no impairment or limitation of 
motion in the shoulder. 

The examination of Baldwin’s orthopedic special- 
ist disclosed generally the same physical findings. 
This doctor, in his examination of April 9, 1982, 
evaluated plaintiff as follows: ‘‘It is my feeling that 
this woman’s symptoms and signs were about the 
same as they were when I previously examined her 
[18 months before]. Her subjective complaints far 
outweigh any objective findings. I think that she 
has a trapezius sprain. I think that with an exercise 
program, her symptoms should be minimal. I feel 
that she is a very nervous woman and that this no 
doubt contributes to the symptoms that she com- 
plains of.’’ 

Additionally, the rehabilitation counselor, on July 
14, 1981, and September 30, 1981, arranged for plain- 
tiff to apply for a job for the last part of 1981. 
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Plaintiff refused to fill out and mail such applica- 
tions for such work, which was of the type she was 
preparing herself for in school. Plaintiff's counselor 
concluded his report terminating his efforts at reha- 
bilitation by writing to defendants, ‘‘At this time, I 
feel there is nothing more we can do vocationally for 
this client.’’ His frustration is evident in the 
‘MEDICAL Discussion’’ in that final report, when 
he states: ‘‘We have made attempts to obtain infor- 
mation from Dr. Ellis about the client’s condition, 
but have only received copies of his progress rate in- 
dicating she has not improved and his opinion has 
not changed. Our request and his answers are 
totally unrelated. We have received nothing indi- 
cating she can’t handle the courses and any sitting, 
either from the client or her physician.” 

Outside of plaintiff's own testimony on rehearing, 
the record is devoid of any other evidence that plain- 
tiff could not handle the rehabilitation schooling. 
The compensation court apparently did not believe 
plaintiff’s testimony. Since there is evidence show- 
ing that plaintiff was handling the schooling ade- 
quately, and no medical evidence is presented that 
she could not continue to do so, there is no reason to 
disturb the compensation court’s findings and deter- 
mination that plaintiff did fail to cooperate in a rea- 
sonable course of rehabilitation and that such failure 
was willful. ; 

With regard to plaintiff’s contention that the court 
erred in not finding her totally disabled and in find- 
ing her permanent partial disability at 5 percent of 
the body as a whole, we need only note that, as 
stated in Boults v. Church, 200 Neb. 319, 321, 263 
N.W.2d 478, 480 (1978), ‘‘[w]hether or not the plain- 
tiff is totally and permanently disabled, and is en- 
titled to receive the maximum allowable benefits, is 
a question of fact.’’ In this case plaintiff’s doctor 
determined plaintiff was totally disabled. This de- 
termination was based entirely on plaintiff’s com- 
plaints of pain and on no objective medical findings. 


° 
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Baldwin’s orthopedic doctor evaluated plaintiff's 
permanent partial disability at 5 percent of the body 
as a whole. The compensation court determined 
this question by adopting the evidence of the 
5-percent disability rating. As stated in Cain v. 
La Grange Steel Erectors, Inc., 195 Neb. 272, 277, 237 
N.W.2d 640, 643 (1976), quoting from Marion v. 
American Smelting & Refining Co., 192 Neb. 457, 222 
N.W.2d 366 (1974), ‘‘ ‘Where the record in a case re- 
flects nothing more than a resolution of conflicting 
medical testimony, there appears no purpose in this 
court substituting its judgment of facts for the judg- 
ment of the compensation court.’ ”’ 

There was sufficient evidence to support the com- 
pensation court’s findings and determination in all 
respects. 

The order on rehearing is affirmed. 

AFFIRMED, 


THOMAS W. GREIN, APPELLEE, V. BOARD OF E,DUCATION 
OF THE SCHOOL DISTRICT OF FREMONT, IN THE COUNTY 
OF DODGE, STATE OF NEBRASKA, ET AL., APPELLANTS. 

343 N.W.2d 718 


Filed January 13, 1984. No. 82-576. 


1. Public Meetings: Statutes. The Nebraska Public Meetings Laws 

are a statutory commitment to openness in government. 

7 Public meetings laws are broadly interpreted and 
liberally construed to obtain the objective of openness in favor of 
the public. Provisions permitting closed sessions and exemption 
from openness of a meeting must be narrowly and strictly con- 
strued. 

3. Public Meetings: Statutes: Words and Phrases. The public in- 
terest mentioned in Neb. Rev. Stat. § 84-1410 (Reissue 1981) is that 
shared by citizens in general and by the community at large con- 
cerning pecuniary or legal rights and liabilities. 

4. Public Meetings: Statutes. In civil actions good faith or good in- 
tention on the part of the public body is irrelevant to the question of 
compliance with the provisions of the Public Meetings Laws au- 
thorizing a closed session. 
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5. < . The prohibition against decisions or formal action 
in a closed session also proscribes crystallization of secret deci- 
sions to a point just short of ceremonial acceptance, and rubber- 
stamping or reenacting by a pro forma vote any decision reached 
during a closed session. 

6. Injunction. An injunction is an extraordinary remedy available in 
the absence of an adequate remedy at law and where there is a real 
and imminent danger of irreparable injury. The threatened ac-. 
tion must be based upon a real apprehension that the acts for which 
the injunction is sought are not only threatened but will in all 
probability be committed. 


Appeal from the District Court for Dodge County: 
Mark J. FunRMAN, Judge. Affirmed in part, and in 
part reversed with directions. 
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SHANAHAN, J. 

Thomas W. Grein sued the Board of Education of 
the School District of Fremont to declare void a con- 
tract between the school district and a contractor 
submitting the second-lowest bid. Grein claimed 
the contract resulted from a closed session of the 
board in violation of the ‘‘Public Meetings Laws,”’ 
Neb. Rev. Stat. §§ 84-1408 et seq. (Reissue 1981). 
The district court, sustaining Grein’s motion for 
summary judgment, held that the closed session vio- 
lated the Public Meetings Laws and that the re- 
sulting contract was void. The district court then 
enjoined the board from further violation of the Pub- 
lic Meetings Laws. We affirm in part and reverse in 
part with directions. 

The questioned meeting of the board took place on 
January 4, 1982. At an unspecified date before the 
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meeting, a representative of Risor & Barney, Inc. 
(contractor), the low bidder on the school boiler 
project, met with one of the engineers of Clark Ener- 
sen Partners, the architectural firm employed by 
the school district. (Clark Enersen, its architects, 
engineers, and representatives, irrespective of pro- 
fessional nomenclature, will hereinafter be called 
the ‘‘architect.’?) The contractor informed the 
architect about the contractor’s error in computing 
its bid, which resulted in underbidding the project 
by an amount up to $3,000. It was the impression of 
the architect that the contractor was soliciting sup- 
port for a request to increase the amount of the bid 
in view of the error. 

As a result of the meeting with the contractor, the 
architect met with the board president and other 
representatives of the school district during the 
evening shortly before the regular meeting of the 
board on January 4, 1982. At this preliminary meet- 
ing the architect mentioned a possible problem in 
view of the low bid. The architect requested a 
closed session of the board to disclose reasons for 
recommending the second-lowest bid, and declined 
to elaborate on these reasons in an open session. 
The architect’s reasons for requesting the closed 
session and for rejecting the contractor’s low bid 
can be summarized as follows: (1) An absence of 
facts to substantiate the low bidder’s inability to per- 
form the contract; (2) A conclusion by the architect 
that there had been ‘‘suggestion and inference’’ that 
the low bidder was soliciting assistance from the 
architect to increase the amount of the bid; (3) An 
award of the contract to the contractor contrary to 
recommendations of the architect expressed in an 
open meeting would cause ‘‘difficulties in the 
{architect]-contractor relationship’’; (4) Public dis- 
closure of the error by the contractor would need- 
lessly injure the reputation of the contractor, not- 
withstanding that the error in bidding may have 
been an honest mistake misinterpreted by the pub- 
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lic; (5) On account of a deadline for federal funding, 
the architect did not delay bidding to investigate the 
experience and ability of the contractor; (6) The ar- 
chitect’s opinion that the contractor would suffer in- 
jury to its reputation if there was public disclosure 
of the possible problem regarding the bidding; (7) It 
was unusual for an architectural firm to recommend 
a bid from other than the low bidder; (8) ‘‘[A] po- 
tential claim would exist by the low bidder’’ if the 
low bidder were not awarded the contract; and (9) 
There was “‘increased possibility of success’’ in the 
pursuit of a claim by the low bidder if ‘‘all facts on 
which [the architect] based [its] recommendation 
were not made known to the board... [in] a closed 
session.”’ 

After the preliminary meeting between represent- 
atives of the school district and the architect, the 
regular meeting of the board of education was con- 
vened. In the course of the regular meeting the ar- 
chitect addressed the board and stated: ‘‘I believe 
we will address the boiler bids with a recommenda- 
tion which is the first order of our business. We 
would bring a recommendation to this Board to ac- 
cept the bid of [the second-lowest bidder].’’ In re- 
sponse, the president of the school board asked: ‘Is 
there a reason why you go with the second low bid- 
der?’’ The architect answered: ‘‘Yes sir, there is, 
and in order to protect our clients [sic] concern we 
would request a closed meeting to address these 
claims.’’ At that point the school attorney ex- 
pressed: ‘I would suggest, Mr. Chairman, that this 
would be appropriate both for the purpose of protect- 
ing the persons involved and in the interest of the 
school district, generally, that this be discussed pri- 
vately.’’ The school board then affirmatively voted 
to withdraw to the ‘‘closed session for these rea- 
sons.’’ The exact contents of the closed session are 
not shown, but the architect’s reasons for rejecting 
the low bid, as previously summarized, were dis- 
closed to the board in the closed session. After the 


162 216 NEBRASKA REPORTS 


closed session and upon reconvening the open ses- 
sion, the board, without further discussion or de- 
liberations about bids on the boiler project, immedi- 
ately voted to accept the bid of the second-lowest 
bidder. 

There is no indication that any representative of 
the low-bidding contractor attended the meeting on 
January 4, 1982. When asked for whose protection 
the meeting was closed, the president of the board of 
education responded: ‘‘Probably the School Board. 
I don’t know.”’ 

Grein sued to nullify the action of the board in 
awarding the boiler contract to the second-lowest 
bidder. See § 84-1414. Grein claimed that the 
closed session of the board was not authorized by 
§ 84-1410. The answer filed by the board alleges that 
a closed session was necessary for the protection of 
the public interest or for the prevention of needless 
injury to the reputation of an individual. 

The district court held that the closed session of 
the board and the contract to the second-lowest bid- 
der were void on account of violation of the ‘‘Open 
Meetings Laws.’’ The district court also enjoined 
the board from further violations of the Public Meet- 
ings Laws and ruled that the plaintiff was entitled to 
recover an attorney fee, but the record does not dis- 
close any order awarding a specific attorney fee. 

The board claims: (1) The closed session did not 
violate the Nebraska Public Meetings Laws, 
§§ 84-1408 to 84-1414; (2) The vote of the board, 
namely, accepting the second-lowest bid during the 
open meeting immediately after the closed session, 
was permissible and not contrary to the Public 
Meetings Laws; and (3) The injunction prohibiting 
the board’s further violation of the Public Meetings 
Laws was not proper. 

A declaration of the intent behind the Public Meet- 
ings Laws is found in § 84-1408: ‘‘It is hereby de- 
clared to be the policy of this state that the forma- 
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tion of public policy is public business and may not 
be conducted in secret. 

“Every meeting of a public body shall be open to 
the public in order that citizens may exercise their 
democratic privilege of attending and speaking at 
meetings of public bodies... .”’ 

_A closed session of a public body is authorized by 
§ 84-1410: ‘‘(1) Any public body may hold a closed 
session by the affirmative vote of a majority of its 
voting members if a closed session is clearly neces- 
sary for the protection of the public interest or for 
the prevention of needless injury to the reputation of 
an individual and if such individual has not re- 
quested a public meeting. ... (2) The vote to hold a 
closed session shall be taken in open session. The 
vote of each member on the question of holding a 
closed session, the reason for the closed session, and 
the time when the closed session commenced and 
concluded shail be recorded in the minutes... .’’ 
(Emphasis supplied. ) 

The Nebraska Public Meetings Laws are a statu- 
tory commitment to openness in government. As a 
result of open meetings, there will be development 
and maintenance of confidence, as well as participa- 
tion, in our form of government as a democracy. 
The public can observe and within proper limits par- 
ticipate in discussions and deliberations of a public 
body. ‘‘Deliberation’’ means the act of weighing or 
examining reasons for and against a choice or meas- 
ure, and connotes not only collective discussion but 
collective acquisition and exchange of facts pre- 
liminary to the ultimate decision. Cf., People ex 
rel. Hopf v. Barger, 30 Ill. App. 3d 525, 332 N.E.2d 
649 (1975); Sacramento Newspaper Guild v. Sacra- 
mento County Bd. of Suprs., 263 Cal. App. 2d 41, 69 
Cal. Rptr. 480 (1968). Government’s decision- 
making process, whether observed personally by the 
public or publicized by the media, can be examined 
and analyzed in terms of the effect on the lives of 
people. In this manner government may be ac- 
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countable to the governed. Cf., Hudson v. School 
Dist. of Kansas City, 578 S.W.2d 301 (Mo. App. 1979); 
Krause v. Reno, 366 So. 2d 1244 (Fla. App. 1979); 
Miglionico v. Birmingham News Co., 378 So. 2d 677 
(Ala. 1979); Ridenour v Dearborn Bd of Ed, 111 
Mich. App. 798, 314 N.W.2d 760 (1981). 

‘The basic argument for open meetings is that 
public knowledge of the considerations upon which 
governmental action is based is essential to the 
democratic process. The people must be able to ‘go 
beyond and behind’ the decisions reached and be ap- 
prised of the ‘pros and cons’ involved if they are to 
make sound judgments on questions of policy and to 
select their representatives intelligently. The pres- 
ence of outside observers is an invaluable aid in 
making such information available, for official re- 
ports, even if issued, will seldom furnish a complete 
summary of the discussion leading to a particular 
course of action.... [T]he benefit of granting ac- 
cess to governmental meetings will inure to a far 
larger segment of the population, because those who 
do attend will pass on the information obtained. It 
is further argued that decisions which result in the 
expenditure of public funds ought to be made openly 
so that the people can see how their money is being 
spent; publicity of expenditures further serves to 
deter misappropriations, conflicts of interest, and all 
other forms of official misbehavior.... [O]pen 
meetings foster more accurate reporting of govern- 
mental activities. Even when meetings are closed, 
some hint of what occurs generally reaches [the 
media]; but such reports are often incomplete and 
slanted according to the views of the informant. To 
restrict [the media] to such sources of information 
is a disservice both to the public, which is misled, 
and to the officials, who may be judged on the basis 
of these distorted reports.’’ Note, Open Meeting 
Statutes: The Press Fights for the “Right to 
Know,”’ 75 Harv. L. Rev. 1199, 1200-01 (1962). 

Public meetings laws are broadly interpreted and 
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liberally construed to obtain the objective of open- 
ness in favor of the public. Rice v. Union Cty. Reg. 
High School Bd. of Ed., 155 N.J. Super. 64, 382 A.2d 
386 (1977); Wexford Prosecutor v Pranger, 83 Mich. 
App. 197, 268 N.W.2d 344 (1978); Laman v. McCord, 
245 Ark. 401, 432 S.W.2d 753 (1968). Provisions per- 
mitting closed sessions and exemption from open- 
ness of a meeting must be narrowly and strictly con- 
strued. Rice v. Union Clty. Reg. High School Bd. of 
Ed., supra; Ill. News Broadcasters v. City of Spring- 
field, 22 Ill. App. 3d 226, 317 N.E..2d 288 (1974); Daily 
Gazette v. Town Bd., etc., 111 Misc. 2d 303, 444 
N.Y.S.2d 44 (1981); Ridenour v Dearborn Bd of Ed, 
SUDTQ. 

Although the board’s motion to adjourn to a closed 
session contained the phrase ‘‘protecting the persons 
involved and in the interest of the school district, 
generally,’ for our purposes we will assume that the 
motion had properly utilized the specific statutory 
language ‘‘for protection of the public interest.’’ See 
§ 84-1410. 

The ‘public interest’’ mentioned in § 84-1410 is 
that shared by citizens in general and by the com- 
munity at large concerning pecuniary or legal rights 
and liabilities. Cf., Russell, Jr. v. Wheeler, 165 Colo. 
296, 439 P.2d 43 (1968); Goldberg v. Barger, 37 Cal. 
App. 3d 987, 112 Cal. Rptr. 827 (1974). 

It is axiomatic that concerns of citizens and tax- 
payers of a school district include the fiscal policy 
and cost of operating the district. The district’s ex- 
penses will ultimately be reflected in taxes borne by 
the taxpayers. Here, there was a decision to be 
made: Should the low bid be accepted? Any an- 
swer to the question would have an impact on the 
pocketbooks and wallets of the public. The question 
and answer did indeed involve the public interest, 
but protection of that public interest in this case de- 
manded deliberations in a public meeting rather 
than resolution in the recesses of a closed session. 
Cf., Miglionico v. Birmingham News Co., 378 So. 2d 


166 216 NEBRASKA REPORTS 


677 (Ala. 1979); Ridenour v Dearborn Bd of Ed, 111 
Mich. App. 798, 314 N.W.2d 760 (1981); Blackford, 
etc. v. School Bd. of Orange Cty., 375 So. 2d 578 (Fla. 
App. 1979). The board was not entitled to adjourn to 
a closed session based upon ‘“‘protection of the public 
interest’’ contemplated by § 84-1410, in view of the 
circumstances presented in this case. 

Going to the second claim for exemption from a 
public meeting, namely, ‘‘prevention of needless in- 
jury to the reputation of an individual,’ § 84-1410, 
one has to ask: Whose reputation was being pro- 
tected? The reputation of the architect or of the 
board? There is no allegation or intimation critical 
of the integrity, loyalty, reliability, or honesty of the 
board or its representatives, individually or collec- 
tively. The lowest bidder’s reputation seems to 
have become obscured in the shadow of the protec- 
tive umbrella opened at the meeting. Nothing indi- 
cates that the low bid was other than the result of an 
honest but erroneous computation. Yet, the board 
elected to adjourn to a closed session where the 
architect related the honest mistake of the low 
bidder and expressed some rather suspect, specula- 
tive conclusions. Steeped in the secrecy of the 
closed session, the board reconvened the open meet- 
ing and immediately voted to accept the second- 
lowest bid, thereby rejecting the low bid without any 
discussion or explanation. Anyone believing that it 
was more salutary to spare the low bidder embar- 
rassment over an honest mistake ignores that some 
people often draw the most cruel conclusions from 
sinister silence. We believe the slight discomfort, if 
any, experienced by a low bidder in the arena of 
public lettings is far outweighed by the policy favor- 
ing openness in the meetings of a public body. Cf. 
Brown v. Fast Baton Rouge Parish School Bd., 405 
So. 2d 1148 (La. App. 1981). Prevention of needless 
injury to an individual’s reputation as a basis for a 
closed session was not established under the cir- 
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cumstances, and this exemption from an open ses- 
sion was not available to the board. 

The board suggests a good faith motivation for a 
closed session is a cure for noncompliance with the 
Public Meetings Laws. The Public Meetings Laws 
contain no such rehabilitative or curative provision. 
If we were to permit the board’s action to stand on 
the basis of good intention, such a rule would be- 
come an invitation, perhaps a license, for a public 
body to circumvent the Public Meetings Laws’ lim- 
ited exemptions by an additional criterion of good 
faith or good intention in adjournment to a closed 
session. We hold that in civil actions good faith or 
good intention on the part of the public body is ir- 
relevant to the question of compliance with the pro- 
visions of the Public Meetings Laws authorizing a 
closed session. See, Wolf v. Zoning Bd. of Adjust. of 
Park Ridge, 79 N.J. Super. 546, 192 A.2d 305 (1963); 
Times Publishing Company v. Williams, 222 So. 2d 
470 (Fla. App. 1969); Blackford, etc. v. School Bd. of 
Orange Cty., supra; Kramer v. Bd. of Adjust., Sea 
Girt, 80 N.J. Super. 454, 194 A.2d 26 (1963). Cf. Town 
of Palm Beach v. Gradison, 296 So. 2d 473 (Fla. 
1974). The only question of fidelity involved is ad- 
herence to the requirements of the Public Meetings 
Laws. 

The board believes its vote in the reconvened open 
session immediately after the closed session is valid. 
The minutes of the meeting reflect the board’s vote 
to reconvene the open session and the immediate 
transaction of business: ‘‘{President of board]: All 
right, item A boiler bids, is there a motion? [Re- 
sponse]: I move that we accept the bid of [second- 
lowest bidder] for the boilers. [President]: Is 
there a second? [Response]: Second.  [Presi- 
dent]: Any discussion? Call the roll please.’’ At 
that point there occurred five affirmative votes by 
which the motion carried. The necessary inference 
is that the vote during the reconvened open session 
was the extension, culmination, and product of the 
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closed session. To deny that deduction would not be 
a tax but a surtax on credibility, and naivete to the 
nth degree. 

The prohibition against decisions or formal action 
in a closed session also proscribes ‘‘crystallization of 
secret decisions to a point just short of ceremonial 
acceptance,’ and rubberstamping or reenacting by 
a pro forma vote any decision reached during a 
closed session. Sacramento Newspaper Guild v. 
Sacramento County Bd. of Suprs., 263 Cal. App. 2d 
41, 50, 69 Cal. Rptr. 480, 487 (1968). See, Littleton 
Educ. Ass’n v. Arapahoe Sch. Dist., 191 Colo. 411, 553 
P.2d 793 (1976); Brown v. East Baton Rouge Parish 
School Bd., supra; Peters v. Bowman Pub. Sch. 
Dist. No. 1, 231 N.W.2d 817 (N.D. 1975); Kramer v. 
Bd. of Adjust., Sea Girt, supra. Cf. Town of Palm 
Beach v. Gradison, supra. Consequently, the vote of 
the board in accepting the second-lowest bid violated 
the Nebraska Public Meetings Laws and subjected 
the action to nullification, namely, being declared 
void by a court as provided in § 84-1414. 

We find the judgment of the district court is cor- 
rect in declaring void the board’s accepting the 
second-lowest bid. 

From all this there evolves a guiding principle 
relatively simple and fundamental: If a public body 
is uncertain about the type of session to be con- 
ducted, open or closed, bear in mind the policy of 
openness promoted by the Public Meetings Laws 
and opt for a meeting in the presence of the public. 

The injunction ordered by the district court en- 
joined ‘“‘further violations of’’ the Public Meetings 
Laws. Such injunction cannot stand. An injunction 
is an extraordinary remedy available in the absence 
of an adequate remedy at law and where there is a 
real and imminent danger of irreparable injury. See 
Wexford Prosecutor v Pranger, 83 Mich. App. 197, 
268 N.W.2d 344 (1978). ‘‘[T]he mere fact that a 
court has found that a defendant has committed an 
act in violation of a statute does not justify an in- 
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junction broadly to obey the statute and thus subject 
the defendant to contempt proceedings if he shall at 
any time in the future commit some new violation 
unlike and unrelated to that with which he was orig- 
inally charged.’’ Labor Board v. Express Pub. 
Co., 312 U.S. 426, 435-36, 61 8. Ct. 693, 85 L. Ed. 930 
(1941). ‘‘{[T]he threatened action must be based 
upon a real apprehension that the acts for which the 
injunction are [sic] sought are not only threatened 
but will in all probability be committed. Unless it 
can be shown that reasonable grounds exist for ap- 
prehending that absent the injunction the actions 
will be done, the injunction will be denied.’’ Hudson 
v. School Dist. of Kansas City, 578 S.W.2d 301, 312 
(Mo. App. 1979). The facts of this case do not war- 
rant the extraordinary remedy of injunctive relief. 
Therefore, the judgment of the district court grant- 
ing the injunction is reversed, and the district court 
is directed to dissolve the injunction entered in the 
proceedings. 

The matter of the attorney fee for proceedings in 
district court is apparently still pending before the 
trial court. Therefore, we make no ruling in view of 
the absence of a final order in the district court. For 
services in this court Grein is awarded an attorney 
fee of $500, which is taxed to the appellants as a part 
of the costs of the proceedings on appeal. 

For the reasons given the judgment of the district 
court regarding the board’s action in accepting the 
second-lowest bid is affirmed, but the order of the 
district court entering the injunction is reversed 
with directions as indicated herein. 

AFFIRMED IN PART, AND IN PART 
REVERSED WITH DIRECTIONS. 
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FRANCES METHOD STRONG, APPELLANT, V. MORRIS 
SWEDBERG AND GAROLD METHOD, JR., APPELLEES. 
342 N.W.2d 202 


Filed January 13, 1984. No. 82-831. 


Appeal from the District Court for Burt County: 
DarRvip D. Quist, Judge. Affirmed. 


Don J. Sixta of Krafka & Sixta, P.C., for appellant. 
Leo J. Eskey, for appellee Method. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

Reviewing this matter de novo on the record as an 
appeal in equity, we find no error in the judgment of 
the district court. The judgment of the district 
court is affirmed. 

AFFIRMED, 


O’KEEFE ELEVATOR COMPANY, INC., A NEBRASKA 
CORPORATION, APPELLANT, V. SECOND AVENUE 
PROPERTIES, LTD., A NEBRASKA LIMITED PARTNERSHIP, 
ET AL., APPELLEES. 

343 N.W.2d 54 


Filed January 13, 1984. No. 82-833. 


1. Mechanics’ Liens: Foreclosure. An action to foreclose a me- 
chanic’s lien is one grounded in equity. 

2. Equity: Appeal and Error. On appeal to this court an action in 
equity is reviewed de novo on the record, subject to the rule that 
where credible evidence is in conflict on material issues of fact, 
this court will consider that the trial court observed the witnesses 
and accepted one version of the facts over another, as well as the 
fact that the trial court viewed the premises. 

3. Uniform Commercial Code: Breach of Warranty: Proof. To es- 
tablish a breach of the implied warranty of merchantability arising 
under Neb. U.C.C. § 2-314 (Reissue 1980), there must be proof that 
there was a deviation from the standard of merchantability at the 
time of sale and that such deviation caused the plaintiff's injury 
both proximately and in fact. 
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4. : 3 . To establish a breach of the implied war. 
ranty of fitness for a particular purpose arising under Neb. U.C.C. 
§ 2-315 (Reissue 1980), there must be proof that the seller had rea- 
son to know of the buyer’s particular purpose; that the seller had 
reason to know the buyer was relying on the seller’s skill or judg- 
ment to furnish appropriate goods; and that the buyer did, in fact, 
rely upon the seller’s skill or judgment. 

5. Mechanics’ Liens: Foreclosure: Prejudgment Interest: Claims. 
Prejudgment interest is recoverable upon the foreclosure of a me- 
chanic’s lien if the claim is liquidated. 

6. Claims. A claim is liquidated when there is no reasonable contro- 
versy as to either the right to recover or as to the amount of such 
recovery. 

Appeal from the District Court for Buffalo County: 
DEWAYNE WOLF, Judge. Reversed and remanded 


with directions. 


James L. Quinlan of Fraser, Stryker, Veach, 
Vaughn, Meusey, Olson, Boyer & Bloch, P.C., 
appellant. 


Kent A. Schroeder of Ross, Schroeder & Fritzler, 
for appellees. 


KrivosHa, C.J., BosLAuGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


CAPORALE, J. 

The defendant-appellee Second Avenue Proper- 
ties, Ltd., refused to pay for a wheelchair lift sold to 
it and installed by plaintiff-appellant, O’Keefe Ele- 
vator Company, Inc. As a consequence, O’Keefe 
brought.this action to foreclose its mechanic’s lien. 
The trial court found in favor of Second Avenue and 
dismissed O’Keefe’s petition. We reverse and re- 
mand for entry of a judgment in favor of O’Keefe. 

The issues presented by O’Keefe’s assignments of 
error are whether the trial court erred in finding 
that it breached its implied warranty of merchant- 
ability and that it did not substantially perform its 
contract. 

An action to foreclose a mechanic’s lien is one 
grounded in equity and; on appeal to this court, is re- 
viewed de novo on the record, subject to the rule 
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that where credible evidence is in conflict on ma- 
terial issues of fact, this court will consider that the 
trial court observed the witnesses and accepted one 
version of the facts over another, as well as the fact 
that the trial court viewed the premises. Burton v. 
Annett, 215 Neb. 788, 341 N.W.2d 318 (1983); Chi- 
cago Lumber Co. v. Horner, 210 Neb. 833, 317 N.W.2d 
87 (1982); Webb v. Lambley, 181 Neb. 385, 148 
N.W.2d 835 (1967). 7 

From such a review of the record we find that 
Second Avenue entered into a contract with O’Keefe 
whereby the latter was required to sell to Second 
Avenue a Cheney wheelchair lift and install it in a 
back stairway of an office building which Second 
Avenue was constructing. Prior to entering into its 
contract with O’Keefe, Second Avenue had obtained 
the approval of the state public safety advisory com- 
mittee for the use of such a lift to satisfy certain 
building requirements. 

Second Avenue was advised by both the manu- 
facturer and O’Keefe that the lift required a stair- 
well landing length of 5 feet 6 inches, not the 4 feet 7 
inches provided. Second Avenue was further ad- 
vised that either a wall would have to be moved or 
the landing floor level built up 3% inches. Second 
Avenue decided to raise the landing floor level. Al- 
though Second Avenue undertook that responsibility, 
it had not raised the landing by the time O’Keefe ar- 
rived to install the lift. At that time Second Avenue, 
rather than building up the entire landing, built in- 
stead a 31-inch platform to fit under the lift. Asa 
consequence, there is a 5%4-inch drop from the lift to 
the landing. This condition creates more of a slope 
than an unassisted wheelchair-bound person is able 
to navigate. Because of this fact, the State Fire 
Marshal’s office has required that ‘‘the building be 
altered to accomodate [sic] the existing lift, so that 
the lift can stop flush with the floor and the lift can 
be left in the down position, or another type of lift 
used.’’ Second Avenue, although it has been using 
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the lift, refuses to pay any part of the $9,600 con- 
tract price to O’Keefe. 

We observe that although the contract involved is 
a mixed one, both for the sale of goods as defined by 
Neb. U.C.C. § 2-105(2) (Reissue 1980) and for serv- 
ices, the parties tried this case on the theory that the 
sales article of the Uniform Commercial Code (arti- 
cle 2) applies. That being the case, we make no in- 
dependent analysis of the issue, and assume for the 
purposes of this case, without deciding, that the con- 
tract does in fact come within the purview of the 
sales article of the Uniform Commercial Code, 
which encompasses transactions in goods. Neb. 
U.C.C. § 2-102 (Reissue 1980). See Kearney Clinic 
Bldg. Corp. v. Weaver, 211 Neb. 499, 319 N.W.2d 95 
(1982), stating that this court will dispose of a case 
on appeal on the theory on which it was presented to 
the trial court. 

The trial court concluded that because the ‘‘chair- 
lift ... cannot be safely operated by a handicapped 
person in a wheelchair,’’ it is unfit for the ordinary 
purposes for which such goods are used. It there- 
fore found that O’Keefe breached the implied war- 
ranty of merchantability arising by virtue of Neb. 
U.C.C. § 2-314 (Reissue 1980) and that, consequently, 
O’Keefe had not substantially performed its con- 
tract. 

Section 2-314 provides in pertinent part: ‘‘(1) Un- 
less excluded or modified (Section 2-316), a war- 
ranty that the goods shall be merchantable is im- 
plied in a contract for their sale if the seller is a 
merchant with respect to goods of that kind... . 

“*(2) Goods to be merchantable must be at least 
such as 

‘‘(a) pass without objection in the trade under the 
contract description; and 


“‘(c) are fit for the ordinary purposes for which 
such goods are used.”’ 
The difficulty with the trial court’s conclusion is 
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that the failure of the lift to perform adequately re- 
sults not from something inherent within the lift it- 
self at the time of sale but, rather, because of the in- 
adequacy of the landing which Second Avenue was 
required to provide. As stated in Geiger v. 
Sweeney, 201 Neb. 175, 266 N.W.2d 895 (1978), to es- 
tablish a breach of the implied warranty of mer- 
chantability, there must be proof that there was a 
deviation from the standard of merchantability at 
the time of sale and that such deviation caused the 
plaintiff’s injury both proximately and in fact. Thus, 
a breach of the warranty has been found to exist 
where the item sold failed to perform adequately be- 
cause of a lack of quality inherent within the item it- 
self. Nerud v. Haybuster Mfg., 215 Neb. 604, 340 
N.W.2d 369 (1983); Christensen v. Eastern Nebraska 
Equipment Co., Inc., 199 Neb. 741, 261 N.W.2d 367 
(1978). The instant case does not present such a 
situation. 

Second Avenue argues that, in any event, O’Keefe 
breached its implied warranty of fitness for a par- 
ticular purpose arising under the language of Neb. 
U.C.C. § 2-315 (Reissue 1980). That section pro- 
vides: ‘‘Where the seller at the time of contracting 
has reason to know any particular purpose for which 
the goods are required and that the buyer is relying 
on the seller’s skill or judgment to select or furnish 
suitable goods, there is unless excluded or modified 
under the next section an implied warranty that the 
goods shall be fit for such purpose.’’ 

Obviously, the implied warranty of fitness for a 
particular purpose is different than the implied war- 
ranty of merchantability. The following conditions, 
not required by the implied warranty of merchant- 
ability, must be present if a plaintiff is to recover on 
the implied warranty of fitness for a particular pur- 
pose: (1) The seller must have reason to know of 
the buyer’s particular purpose; (2) The seller must 
have reason to know that the buyer is relying on the 
seller’s skill or judgment to furnish appropriate 
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goods; and (3) The buyer must, in fact, rely upon 
the seller’s skill or judgment. El Fredo Pizza, Inc. 
v. Roto-Flex Oven Co., 199 Neb. 697, 261 N.W.2d 358 
(1978); Ruskamp v. Hog Builders, Inc., 192 Neb. 168, 
219 N.W.2d 750 (1974); Larutan Corp. v. Magnolia 
Homes Manuf. Co., 190 Neb. 425, 209 N.W.2d 177 
(1973); J. White & R. Summers, Handbook of the 
Law Under the Uniform Commercial Code § 9-9 (2d 
ed. 1980). 

Even if we assume that the first two requirements 
have been met by Second Avenue, the evidence sim- 
ply does not establish that it in fact relied upon 
O’Keefe’s skill or judgment in selecting the lift. To 
the contrary, Second Avenue obtained its own state 
approval and relied on its own knowledge. It or- 
dered what it wanted and was provided what it or- 
dered. Thus, no implied warranty of fitness for a 
particular purpose arose. 

Neither does the evidence establish that O’Keefe’s 
installation of the lift was faulty in any material re- 
spect. The evidence is that the lift itself operates 
properly; it cannot be used satisfactorily because 
Second Avenue failed to provide a proper landing. 

Therefore, O’Keefe, contrary to the trial court’s 
finding, did substantially perform its contract and is 
entitled to be paid in accordance with the terms of 
the contract. 

The only question remaining is whether O’Keefe is 
entitled to the prejudgment interest it asks. Neb. 
Rev. Stat. § 45-104 (Cum. Supp. 1982), in effect at the 
time O’Keefe filed its lien, provides in pertinent 
part: ‘‘Unless otherwise agreed, interest shall be 
allowed ... On money ... due and withheld by un- 
reasonable delay of payment.’’ Walker v. Collins 
Construction Co., 121 Neb. 157, 236 N.W. 334 (1931), 
permits the recovery of prejudgment interest upon 
the foreclosure of a mechanic’s lien under the au- 
thority of § 45-104. However, such interest is re- 
coverable only when the claim is liquidated, that is, 
when there is no reasonable controversy as to either 
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plaintiff’s right to recover or as to the amount of 
such recovery. Holt County Co-op Assn. v. Corkle’s, 
Inc., 214 Neb. 762, 336 N.W.2d 312 (1983); Classen v. 
Becton, Dickinson & Co., 214 Neb. 543, 334 N.W.2d 
644 (1983). Here, there is no controversy as to the 
amount; it is fixed by contract at $9,600. Neither do 
we, under the circumstances presented by the rec- 
ord, find any reasonable controversy as to O’Keefe’s 
right to recover. Consequently, O’Keefe is entitled 
to prejudgment interest. 

The cause is remanded to the trial court with di- 
rections to enter judgment in favor of O’Keefe 
against Second Avenue in accordance with this opin- 
ion. 

REVERSED AND REMANDED WITH DIRECTIONS. 


AMY MACKU, BY AND THROUGH HER MOTHER AND NEXT 
FRIEND, ALMA LORRAINE MACKU, RANDALL F'AY 
Macku, and ALMA LORRAINE MACKU, APPELLANTS, V. 
DRACKETT PRopwctTs Co., APPELLEE. 

343 N.W.2d 58 


Filed January 13, 1984. No. 83-212. 


1. Actions: Torts: Minors. Generally, injury to a minor results in 
two causes of action—one on behalf of the minor and the other on 
behalf of the minor’s parent. 

2. Actions: Minors. At common law an infant could sue only by a 
guardian or next friend, because an infant lacked legal capacity to 
act for oneself. Neb. Rev. Stat. § 25-307 (Reissue 1979) is Nebras- 
ka’s recognition of the common law regarding prosecution of an in- 
fant’s claim. 

3. Actions: Minors: Products Liability: Limitations of Actions. 
Regarding an infant’s cause of action for product liability, Neb. 
Rev. Stat. § 25-213 (Reissue 1979) tolls the statute of limitations con- 
tained in Neb. Rev. Stat. § 25-224(4) (Reissue 1979). 

4. Actions: Legislature: Limitations of Actions. The Legislature 
can shorten the period of limitation for commencement of a cause 
of action so long as a reasonable time is allowed to bring such ac- 
tion. 

5. Minors: Limitations of Actions. Suspension of the statute of limi- 
tations in accordance with Neb. Rev. Stat. § 25-213 (Reissue 1979) 
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inures to the exclusive and personal benefit of an infant and not to 
the benefit of the infant’s parent. 
Certified Question from the U.S. Court of Appeals 
for the Eighth Circuit. Judgment entered. 


Clay B. Statmore, for appellants. 


Bert L. Overcash and Richard L. Spangler, Jr., of 
Woods, Aitken, Smith, Greer, Overcash & Spangler, 
for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


SHANAHAN, J. 

Pursuant to Neb. Rev. Stat. § 24-219 (Cum. Supp. 
1982), the U.S. Court of Appeals for the EHighth Cir- 
cuit has asked this court to answer a question re- 
garding Nebraska law applicable to proceedings 
pending in federal court. The question from federal 
court is, Does Neb. Rev. Stat. § 25-213 (Reissue 1979) 
toll the running of the 2-year provision of Neb. Rev. 
Stat. § 25-224(4) (Reissue 1979) in product liability 
cases brought during a plaintiff’s infancy? 

Amy Macku, a minor, was injured on August 23, 
1977, as a result of drinking liquid drain cleaner 
manufactured by Drackett Products Co. At the date 
of Amy’s injury Neb. Rev. Stat. § 25-212 (Reissue 
1975) specified a 4-year statute of limitations for a 
claim based on product liability, viz, such action 
‘‘can only be brought within four years after the 
cause of action shall have accrued.”’ 

In 1978 the Nebraska Legislature enacted L.B. 665, 
which changed the statute of limitations concerning 
a claim based on product liability, namely: ‘‘Prod- 
uct liability actions; statute of limitations. (1) All 
product liability actions shall be commenced within 
four years next after the date on which the death, in- 
jury, or damage complained of occurs. 

‘“(2) Notwithstanding subsection (1) of this sec- 
tion or any other statutory provision to the contrary, 
any product liability action, except one governed by 
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section 2-725, Uniform Commercial Code, shall be 
commenced within ten years after the date when the 
product which allegedly caused the personal injury, 
death, or damage was first sold or leased for use or 
consumption. 


(4) Notwithstanding the provisions of subsec- 
tions (1) and (2) of this section, any cause of action 
or claim which any person may have on July 22, 1978 
may be brought not later than two years following 
such date.’ (Emphasis supplied.) § 25-224. Sec- 
tion 25-224 became law on July 22, 1978. 

On May 18, 1981, Alma Lorraine Macku, mother 
and next friend of Amy Macku, filed a complaint in 
federal district court seeking damages for the bodily 
injury of Amy. Also designated as plaintiffs in that 
complaint were Randall Fay Macku and Alma Lor- 
raine Macku, Amy’s parents, seeking damages re- 
sulting from the occurrence of August 23, 1977. 
Product liability is the basis of the Mackus’ claims. 
See Neb. Rev. Stat. §§ 25-21,180 et seq. (Reissue 
1979). The complaint alleged that Drackett mar- 
keted the drain cleaner in a dangerously defective 
condition, that is, Drackett’s container of liquid 
drain cleaner was not equipped with a child- 
resistant cap as required by federal law. 

At the date Amy sustained injury, and also when 
the complaint was filed in federal court, § 25-213 pro- 
vided: ‘‘Except as provided in sections 76-288 to 
76-298, if a person entitled to bring any action men- 
tioned in this chapter, Chapter 23, article 24, and 
sections 81-8,209 to 81-8,239, except for a penalty or 
forfeiture, or for the recovery of the title or posses- 
sion of lands, tenements or hereditaments, or for the 
foreclosure of mortgages thereon, be, at the time the 
cause of action accrued, within the age of twenty 
years, insane or imprisoned, every such person shall 
be entitled to bring such action within the respective 
times limited by this rae after such disability 
shall be removed . 
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Drackett moved for a dismissal of the action on 
the ground that the complaint had been filed more 
than 2 years after July 22, 1978. The motion for dis- 
missal was sustained. The Mackus have appealed. 

Before an answer can be given to the question 
from federal court, we must review the respective 
causes of action of Amy and her parents. 

Generally, injury to a minor results in two causes 
of action—one on behalf of the minor and the other 
on behalf of the minor’s parent. The minor’s claim 
is based on damages caused by the personal or 
bodily injury sustained by the minor, while the 
claim of a parent is based on the loss of services 
during minority and the necessary expenses of treat- 
ment for the injured child. See, 67A C.J.S. Parent & 
Child § 187 (1978); Restatement (Second) of Torts 
§ 703 (1977). The cause or right of action of parents 
is distinct from the cause of action of their child. 
See 67A C.J.8., supra § 138. As a result of the occur- 
rence on August 23, 1977, there were two separate 
causes of action—one in favor of Amy for bodily in- 
jury and the other in favor of Amy’s parents for loss 
or damage sustained on account of Amy’s injury. 
The causes of action or claims of the Mackus existed 
at the date § 25-224(4) became law in 1978. 

What, then, is the effect of the 2-year limitation of 
§ 25-224(4) on Amy’s personal claim and upon any 
claim of Amy’s parents? 

To answer this question in reference to Amy’s 
claim, we must first examine prosecution of a 
minor’s cause of action based on tort. Neb. Rev. 
Stat. § 49-101 (Reissue 1978) provides: ‘‘So much of 
the common law of England as is applicable and not 
inconsistent with the Constitution of the United 
States, with the organic law of this state, or with any 
law passed or to be passed by the Legislature of this 
state, is adopted and declared to be law within the 
State of Nebraska.”’ 

By the statutes of Westminster, West. 1, 3 Edw. I, 
ch. 49 (1275), and West. 2, 13 Edw. I, ch. 15 (1285), an 
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infant’s action could be prosecuted by a guardian or 
a next friend. See, Miles v. Boyden, 20 Mass. (3 
Pick.) 213 (1825); Chudleigh v. C., R. I. & P. Ry. Co., 
51 Ill. App. 491 (1893); Cavender v. The Heirs of 
Smith, 5 Iowa 157 (1857). Originally, at common 
law an infant could sue only by a guardian, because 
an infant was not sui juris—a person with legal ca- 
pacity to act for oneself. See, Whittem v. The State, 
36 Ind. 196 (1871); Ortega v. Salt Lake Wet Wash 
Laundry, 108 Utah 1, 156 P.2d 885 (1945); In re 
Estate of Beghtel, 236 Iowa 953, 20 N.W.2d 421 
(1945); Pintek v. Superior Court, 78 Ariz. 179, 277 
P.2d 265 (1954); Davis v. Bankston, 192 So. 2d 614 
(La. App. 1966); cf. Bose v. Wehrli, 186 Misc. 325, 60 
N.Y.S.2d 213 (1945). Absent prosecution by a guard- 
ian or next friend, an infant’s action was subject to a 
demurrer as a result of the plaintiff's lack of ca- 
pacity to sue. Dalsgaard v. Meierding, 140 Minn. 
388, 168 N.W. 584 (1918); Meyer v. Lane, 40 Kan. 491, 
20 P. 258 (1889). 

Since 1867, Nebraska has recognized the common 
law regarding an infant’s lack of legal capacity to 
sue. Such recognition is contained in our present 
statute, Neb. Rev. Stat. § 25-307 (Reissue 1979): 
“Suit by infant, guardian, next friend.... Except 
as provided by the Nebraska Probate Code, the ac- 
tion of an infant shall be commenced, maintained, 
and prosecuted by his guardian or next friend... .’’ 
Preservation of a cause of action of one under legal 
disability, e.g., an infant, has also existed in Ne- 
braska law since 1867. See § 25-213. 

In determining the effect of § 25-224(4) we bear in 
mind that statutes which change or take away a 
common-law right must be strictly construed. Any 
statutory construction restricting or abolishing 
common-law rights should not be adopted, unless the 
plain words of the statute compel such result. See, 
Paulsen v. Courtney, 202 Neb. 791, 277 N.W.2d 233 
(1979); Kenney v. Barna, 215 Neb. 863, 341 N.W.2d 
901 (1983). Consequently, any statute restricting a 
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cause of action for product liability is subject to 
scrutiny by the courts. 

There is nothing in the language of § 25-224(4) indi- 
cating its 2-year limitation is given significance 
greater than, or effect different from, any other stat- 
ute of limitations mentioned in chapter 25 of the Ne- 
braska statutes. Must an infant commence an ac- 
tion ‘‘not later than two years following’’ July 22, 
1978? Requiring an action to be prosecuted by one 
lacking legal capacity to sue is a consummate self- 
contradiction in law. Does § 25-213 toll the time 
limit of § 25-224(4) for prosecution of an infant’s 
cause of action? Our answer is in the affirmative. 
Existence for a century has made preservation of an 
infant’s cause.of action an integral part of Ne- 
braska’s policy and law not casually overlooked or 
discarded. There must be more than silence in the 
legislation before we can infer an intent in 
§ 25-224(4) to extinguish preservation of an infant’s 
cause of action protected by § 25-213. To fashion an 
abolitionary intent from the verbal void of 
§ 25-224(4) would be truly creative. However, cre- 
ation is a subject for Genesis and not for the Ne- 
braska Reports. 

Courts are obligated to carefully watch over the 
interests of those persons legally incapable of assert- 
ing their rights. In Sacchi v. Blodig, 215 Neb. 817, 
341 N.W.2d 326 (1983), we explained application of the 
discovery rule relative to prosecution of a malprac- 
tice claim of one under a legal disability. In the 
present situation, and in accordance with § 25-213, 
we hold that infancy tolls the 2-year statute of limi- 
tations of § 25-224(4). In answer to the question 
from federal court, Amy Macku’s claim for product 
liability has not been barred under Nebraska law. 

Concerning any claims of Amy’s_ parents, 
§ 25-224(4) shortened the statute of limitations for an 
adult’s commencement of an action existing on July 
22, 1978. The general rule is, ‘‘Unless forbidden by 
the state constitution, a state legislature may consti- 
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tutionally shorten the periods of limitation fixed by 
previously existing statutes. Moreover, such a 
change shortening the limitation period can validly 
be made applicable to existing causes of action, sub- 
ject to the important qualification that there must be 
a reasonable time permitted for a party who has an 
existing cause of action to avail himself of his 
remedy before the bar of the statute as thus changed 
becomes effective. There is no vested right in the 
statute of limitations in force when a cause of action 
accrues, and the period allowed for suit may be 
shortened provided a reasonable time is permitted 
to bring the action.’”’ 51 Am. Jur. 2d Limitation of 
Actions § 38 at 620-21 (1970). The Legislature may 
reduce a period of limitations and apply a new and 
shorter period to previously accrued causes of ac- 
tion so long as a reasonable time is allowed to bring 
such action. See, Hducational Service Unit No. 3 v. 
Mammel, O., 8., H. & 8&., Inc., 192 Neb. 431, 222 
N.W.2d 125 (1974); Greenhalgh v. Payson City, 530 
P.2d 799 (Utah 1975); Bauld v. J. A. Jones Const. 
Co., 357 So. 2d 401 (Fla. 1978); Collier v. Smaltz, 149 
Towa 230, 128 N.W. 396 (1910); McCloskey & Co. v. 
Eckart, 164 F.2d 257 (5th Cir. 1947); Davis € McMil- 
lan v. Industrial Acc. Com., 198 Cal. 631, 246 P. 1046 
(1926). Alma Lorraine Macku and Randall Fay 
Macku, as persons with capacity to sue, could have 
prosecuted their causes of action during the short- 
ened time, i.e., the 2-year period following July 22, 
1978, prescribed by § 25-224(4). 

Regarding a shortened time for commencement of 
an action, a ‘‘reasonable time’’ for prosecution of a 
claim must be of sufficient duration to afford full op- 
portunity to resort to the courts for enforcement of 
the rights on which the statute of limitations oper- 
ates. See, Kozisek v. Brigham, 169 Minn. 57, 210 
N.W. 622 (1926); Lamb v. Powder River Live Stock 
Co., 182 F’. 434 (8th Cir. 1904). The 2-year period fol- 
lowing July 22, 1978, was a reasonable time under the 
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circumstances for commencement of an action by 
Randall Fay Macku and Alma Lorraine Macku. 

Section 25-213, suspending the statute of limita- 
tions during Amy’s infancy, exists for the exclusive 
and personal benefit of Amy Macku and does not toll 
the time limit restricting prosecution of any 
parental claim associated with Amy’s separate and 
personal claim. See, 54 C.J.S. Limitation of Actions 
§ 235 (1948); Osburn v. Savage Arms, 66 Ohio Misc. 
1, 419 N.E.2d 1138 (1980); Ballantine v. Ahearn, 170 
Misc. 651, 10 N.Y.S.2d 937 (1939); Walter v. City of 
Flint, 40 Mich. App. 613, 199 N.W.2d 264 (1972); Hig- 
gins v. Schneider, 61 N.J. Super. 36, 160 A.2d 165 
(1960). 

For the reasons given our answer to the question 
from federal court is the claims of Alma Lorraine 
Macku and Randall Fay Macku are barred by the 
2-year limitation dictated in § 25-224(4). 

Although any claim of Amy’s parents is barred by 
§ 25-224(4), the claim of Amy, as previously indi- 
cated in this opinion, is not barred by § 25-224(4). 

This opinion answering the certified question shall 
be sent to the U.S. Court of Appeals for the Eighth 
Circuit. 

JUDGMENT ENTERED. 


IN RE INTEREST OF J. AND R., CHILDREN UNDER 18 
YEARS OF AGE. 
STATE OF NEBRASKA, APPELLEE, V. IDA C., APPELLANT. 
342 N.W.2d 660 


Filed January 13, 1984. No. 83-246. 


1. Parental Rights. An order terminating parental rights must be 
supported by clear and convincing evidence. 

2, _.__. A termination of parental rights should indeed be a last re- 
sort, and should be implemented only when no other reasonable al- 
ternative exists. 
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Appeal from the Separate Juvenile Court of Doug- 
las County. Affirmed. 


Timothy J. Cuddigan of Marks, Clare, Hopkins, 
Rauth & Cuddigan, for appellant. 


Donald L. Knowles, Douglas County Attorney, and 
Christopher E. Kelly, for appellee. 


KRivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


WHITE, J. 

This is an appeal from the decree of the separate 
juvenile court of Douglas County, Nebraska, which 
terminated the parental rights of Ida C. to her fe- 
male children, J., age 10, and R., age 7. We affirm. 

The natural father of J. and R. is deceased. Ida 
and her children became involved with the juvenile 
system in June 1978. A petition was filed alleging 
that J. and R. were homeless or destitute, or without 
proper support through no fault of a parent, guard- 
ian, or custodian. Neb. Rev. Stat. § 43-202(1) (Re- 
issue 1978). Ida appeared and admitted the allega- 
tion. The court placed the children in a foster home 
and ordered Ida to embark on a course of conduct 
designed to rehabilitate her and to ensure a safe and 
adequate home for J. and R. The condition which 
gave rise to the initial action of the court is not de- 
scribed, except as a severe psychological depression 
which was treated with lithium, apparently a tran- 
quilizer. The treating physician required that faith- 
ful ingestion of the tranquilizer be maintained so 
that a minimum, fixed level of the drug be present 
in the system at all times. Periodic blood screening 
was required to ensure that Ida was following direc- 
tions. 

At the time J. and R. were placed in a foster 
home, a male, Fred C., was living with Ida, and the 
two were eventually married. The record reflects 
nearly 5 years of Social Services reports and peri- 
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odic reviews, and ended in March 1983 when the 
juvenile court terminated the parental rights. 

Although there were frequent setbacks, specifi- 
cally, missed Positive Parenting sessions, failure to 
maintain required levels of lithium, sporadic em- 
ployment by both Fred and Ida, threats and im- 
precations directed to caseworkers, insufficient 
housing, and missed visitation appointments, there 
was progress, generally to the point where there 
were extended home visitations by the children. The 
overnight visitations were suspended by the juvenile 
court when evidence of sexual contact by Fred to- 
ward J. was made known to the court. Ida stead- 
fastly refused to believe J.’s assertion of the objec- 
tionable conduct. The juvenile court did not spe- 
cifically find that such conduct actually took place, 
but was inclined to believe the assertions of J. 

A further incident took place on January 26, 1980. 
Apparently in an attempt to punish J., Fred forced 
J., then age 6, to remain outside in below-freezing 
temperatures for an extended period. Ida was pres- 
ent during this totally inappropriate punishment and 
did not act to protect the child. J. was admitted to 
Immanuel Hospital in Omaha, unconscious, suf- 
fering from hypothermia. In addition, on examina- 
tion both J. and R. had multiple bruises in various 
stages of healing. The children were replaced in 
foster care. 

The children have been in foster care continuously 
since that time. A motion for termination of pa- 
rental rights, alleging that J. and R. lacked proper 
parental care, was filed August 1, 1980. Neb. Rev. 
Stat. § 43-209(6) and (2) (Reissue 1978). 

Psychological studies established that both J. and 
R. greatly fear Fred C. and have no confidence that 
Ida will protect them from him. All involved, psy- 
chologists, social workers, and court service per- 
sonnel, agree that the interests of the children re- 
quire a fixed and permanent home and that place- 
ment with Ida, with Fred in the home, would be 
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damaging to the children’s mental health and pos- 
sibly dangerous to their physical well-being as well. 

Ida’s appreciation of the court’s dilemma can be 
demonstrated in the following exchange at the ter- 
mination hearing: ‘‘Q. If, as a result of the coun- 
seling by the therapist of the children and of your- 
Self, it’s the conclusion that it would be best for the 
children and yourself, in order for you to be re- 
united, that Fred be removed from the picture, 
would your answer still be the same, you would not 
divorce Fred? A. No. Q. No matter what? Even 
if it states that Fred shall not be a part of the chil- 
dren’s lives, you will never accept that? A. Huh-uh.”’ 

This case is tried de novo in this court. In re In- 
terest of Hill, 207 Neb. 233, 298 N.W.2d 148 (1980). 

An order terminating parental rights must be sup- 
ported by clear and convincing evidence. In re In- 
terest of M., 215 Neb. 388, 338 N.W.2d 764 (1983). A 
‘termination of parental rights should indeed be a 
last resort, and should be implemented only when no 
other reasonable alternative exists.’’ Id. at 389, 338 
N.W.2d at 768. 

As we view the matter, the juvenile court could 
not place the children with the natural mother, and 
indefinite foster care was unacceptable. The court 
clearly had no alternative but the termination. Ida 
clearly chose Fred over her children. She must live 
with that choice. 

AFFIRMED. 


GEORGE KRIJAN, APPELLANT, V. MAINELLI 
CONSTRUCTION COMPANY ET AL., APPELLEES. 
342 N.W.2d 662 


Filed January 13, 1984. No. 83-302. 


1. Workmen’s Compensation: Words and Phrases. For workmen’s 
compensation purposes total disability does not mean a state of ab- 
solute helplessness, but means disablement of an employee to earn 
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wages in the same kind of work, or work of a similar nature, that 

he was trained for, or accustomed to perform, or any other kind of 

work which a person of his mentality and attainments could do. 

: .. Total and permanent disability contemplates the 
inability of the workman to perform any work for which he has the 
experience or capacity to perform. 

3. Workmen’s Compensation. Whether a partial loss or loss of use of 
two members results in total and permanent disability is to be de- 
termined in accordance with the facts. Neb. Rev. Stat. § 48-121(3) 
(Reissue 1978). 


Appeal from the Nebraska Workmen’s Compensa- 
tion Court. Affirmed in part, and in part reversed 
and remanded with directions. 


Ronald E. Frank and Patrick J. Boylan of Sodoro, 
Daly & Sodoro, for appellant. 


Richard L. Walentine of Walsh, Walentine, Miles, 
Fullenkamp & O'Toole, for appellees. 


Krivosua, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


BOSLAUGH, J. 

This is an appeal in a proceeding under the Work- 
men’s Compensation Act. 

The plaintiff, George Krijan, was injured on April 
26, 1979, while employed as a carpenter by the de- 
fendant Mainelli Construction Company. The injury 
occurred when the plaintiff fell about 20 feet from a 
scaffold and fractured his right leg and shoulder. 
The employer and its insurance carrier paid com- 
pensation for temporary total disability to the plain- 
tiff from the date of the accident until January 21, 
1982. The plaintiff commenced this action on Au- 
gust 23, 1982. 

After a hearing before a single judge of the com- 
pensation court, the plaintiff recovered an award. 
The compensation court found that the plaintiff was 
temporarily totally disabled from the date of the ac- 
cident until the date of the hearing, November 9, 
1982, and that the plaintiff was totally and perma- 
nently disabled as a result of his two-member injury. 
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On rehearing, with one judge dissenting, the com- 
pensation court found that the plaintiff was tem- 
porarily totally disabled from the date of the acci- 
dent to June 9, 1982, and thereafter sustained 
11-percent permanent partial disability to his right 
arm and 13-percent permanent partial disability to 
his right leg, for which the plaintiff was entitled to 
receive compensation for 52.7 weeks from June 9, 
1982, From that award the plaintiff has appealed. 

The principal issue on the appeal is whether the 
plaintiff is in fact permanently totally disabled as a 
result of the injuries he sustained in the accident on 
April 26, 1979. The case is complicated by the fact 
that the plaintiff sustained a permanent partial dis- 
ability to his left hand as the result of a fracture of 
his left wrist in an accidental fall from a scaffold on 
August 14, 1978, while employed by the defendant 
Mainelli. The compensation court, both in the origi- 
nal award and in the award on rehearing, found that 
the plaintiff has 1714-percent permanent partial dis- 
ability to his left hand as a result of the injury sus- 
tained in the accident on August 14, 1978. 

There is no dispute between the parties concerning 
the percent of disability to the two members injured 
in the accident on April 26, 1979. In their amended 
answer filed November 9, 1982, the defendants admit 
that the plaintiff sustained 12-percent permanent 
partial disability of the right arm and 16-percent 
permanent partial disability of the right leg, ‘‘and 
that defendants have been willing to compensate 
plaintiff for said disability in accordance with the 
Nebraska Workmen’s Compensation Law.’’ The is- 
sue is the compensation to which the plaintiff is enti- 
tled as a result of these injuries. 

Neb. Rev. Stat. § 48-121(3) (Reissue 1978) provides 
in part as follows: ‘‘In any case in which there shall 
be a loss or loss of use of more than one member or 
parts of more than one member set forth in this sub- 
division, but not amounting to total and permanent 
disability, compensation benefits shall be paid for 
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the loss or loss of use of each such member or part 
thereof, with the periods of benefits to run consecu- 
tively. The total loss or permanent total loss of use 
of both hands, or both arms, or both feet, or both 
legs, or both eyes, or of any two thereof, in one acci- 
dent, shall constitute total and permanent disability 
and be compensated for according to the provisions 
of subdivision (1) of this section. In all other cases 
involving a loss or loss of use of both hands, both 
arms, both feet, both legs, both eyes, or of any two 
thereof, total and permanent disability shall be de- 
termined in accordance with the facts.”’ 

Since the plaintiff has a permanent partial loss of 
use of one arm and one leg as a result of the injuries 
sustained in the accident on April 26, 1979, the issue 
is whether the plaintiff is in fact permanently totally 
disabled as a result of these injuries. 

For workmen’s compensation purposes total dis- 
ability does not mean a state of absolute helpless- 
ness, but means disablement of an employee to earn 
wages in the same kind of work, or work of a similar 
nature, that he was trained for, or accustomed to 
perform, or any other kind of work which a person of 
his mentality and attainments could do. Franzen v. 
Blakley, 155 Neb. 621, 52 N.W.2d 833 (1952). Total 
and permanent disability contemplates the inability 
of the workman to perform any work for which he 
has the experience or capacity to perform. Shaw v. 
Gooch Feed Mill Corp., 210 Neb. 17, 312 N.W.2d 682 
(1981). 

The evidence is that the plaintiff is now 63 years of 
age. He was born in Yugoslavia and received the 
equivalent of an eighth grade education in that coun- 
try. He was blinded in one eye during World War II 
while serving in the Yugoslav Army. He has 
worked most of his adult life as a carpenter. He has 
no other training or skills that are of importance, al- 
though he has worked as a cabinetmaker and oper- 
ated his own small home-improvement contracting 
business for a while. 
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Three physicians testified as expert witnesses. 
Dr. James Scott-Miller, one of the treating physi- 
cians, testified that the plaintiff could do no heavy 
lifting, no squatting, no prolonged standing, and no 
ladder climbing. In Dr. Scott-Miller’s opinion, the 
plaintiff was disabled from doing ‘‘union carpenter’’ 
work. 

Dr. Joseph Gross testified that the plaintiff could 
do only moderate lifting and no routine or regular 
squatting. Dr. Gross believed the plaintiff was able 
to do prolonged standing, but acknowledged that the 
plaintiff said he was unable to do so. Dr. Gross 
stated that the plaintiff would have difficulty climb- 
ing ladders and scaffolds. Dr. Gross believed that 
the plaintiff could work as a carpenter only ‘‘in a 
limited manner.”’ 

Dr. Ronald A. Cooper, a neurologist, testified only 
in regard to the plaintiff's Parkinson’s disease, 
which is unrelated to his other injuries. 

The plaintiff testified in regard to the pain, stiff- 
ness, and weakness that he suffers as a result of his 
injuries. He related the difficulty he has in attempt- 
ing to use carpenter’s tools, and his inability to stand 
for periods of more than 30 minutes and to walk 
more than a few blocks at a time. 

Kathleen Hesselink, a rehabilitation consultant 
called as a witness by the plaintiff, testified that the 
plaintiff was not a good candidate for vocational re- 
habilitation training because of his age, lack of edu- 
cation, and training and experience only as a car- 
penter. This witness believed the plaintiff might be 
able to work as a security guard in situations where 
his disabilities would not prevent him from doing the 
work. 

From our review of the record we are convinced 
that the evidence does not sustain the findings and 
award of the compensation court on rehearing and 
that the evidence establishes as a matter of law that 
the plaintiff is in fact permanently totally disabled 
as a result of the injuries he sustained in the acci- 
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dent on April 26, 1979. The evidence further estab- 
lishes that the plaintiff is entitled to recover addi- 
tional medical expense in the amount of $110 for the 
services of Dr. Scott-Miller and reimbursement in 
the amount of $55.39 for medicines. 

The award of the compensation court on rehearing 
is set aside and the cause remanded with directions 
to enter an award in conformity with this opinion. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 


ScHOOL District No. 21, MORRILL County, 
NEBRASKA, APPELLANT, V. PEGGY OCHOA AND 
COMMISSIONER OF LABOR, STATE OF NEBRASKA, 
APPELLEES, 
342 N.W.2d 665 


Filed January 13, 1984. No. 83-330. 


1. Employment Security Law: Appeal and Error. Appeals from the 
district court under the Employment Security Law, Neb. Rev. Stat. 
§§ 48-601 to 48-668 (Reissue 1978), are reviewed by the Supreme 
Court de novo on the record made in the district court, with the 
duty to retry the issues of fact involved in the findings complained 
of and reach an independent conclusion thereof. 

2. Employment Security Law: Schools and School Districts: Words 
and Phrases. ‘Regular terms’’ as used in the educational sense 
and as found in Neb. Rev. Stat. § 48-628(h)(2) (Cum. Supp. 1982) of 
the Employment Security Law refers to a definite period repre- 
senting a regular division of an academic year during which in- 
struction is regularly given to students of a particular school, 
college, or university. 


Appeal from the District Court for Morrill County: 
ROBERT R. Moran, Judge. Affirmed. 


Donn C. Raymond of Raymond, Olsen, Ediger & 
Ballew, P.C., for appellant. 


Paul D. Kratz, for appellee Commissioner of La- 
bor. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 
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PER CURIAM. 

This is an appeal from an order of the district 
court for Morrill County involving a claim for unem- 
ployment benefits under the provisions of Neb. Rev. 
Stat. §§ 48-601 et seq. (Reissue 1978). The order af- 
firmed the decisions of the Nebraska Appeal Tri- 
bunal and claims deputy that concluded the claim- 
ant was entitled to benefits. 

The claimant, Peggy Ochoa, certified to teach 
school in Nebraska, worked for three 6-week periods 
during the summers of 1980, 1981, and 1982 in the 
migrant program. The migrant program was set up 
by the U.S. Government under the Elementary and 
Secondary Education Act of 1965, 20 U.S.C. §§ 2761 et 
seq. (Supp. II 1978), and is a special education pro- 
gram for children who come into the geographical 
area with migrant farm workers. This program is 
federally funded, but local school districts, such as 
School District No. 21, the appellant, are responsible 
for administering the program. 

After completing her third term of summer em- 
ployment, ending July 10, 1982, the claimant filed for 
unemployment benefits with the Nebraska Depart- 
ment of Labor on November 10, 1982. Following a 
review of the records, the claims deputy concluded 
that Ms. Ochoa had left the Bayard migrant pro- 
gram on July 10, 1982, when the most recent work 
assignment was completed, and that since the pro- 
gram was of a temporary nature, no more work was 
available and the separation was a “‘layoff’’ due to 
lack of work, entitling the claimant to benefits as of 
November 7, 1982. This is the determination from 
which School District No. 21 appeals. 

On November 10, 1982, the claimant also filed a 
simultaneous claim for benefits with the Nebraska 
Department of Labor, based upon her previous 
9-month employment contract with school district 
No. 127 of Valentine, Cherry County, Nebraska. This 
claim, not at issue here, was disallowed by the 
claims deputy on November 19, 1982, because she 
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had not made contacts for employment in her pro- 
fession. 

The record indicates the claimant voluntarily quit 
her employment in Valentine in order to relocate 
and that she was properly disqualified for the requi- 
site period of time. The claimant notified school 
district No. 127 in March of 1982 that she did not in- 
tend to return, so that at the time she was employed 
in the migrant program in the summer of 1982, she 
was not between successive teaching assignments 
for school district No. 127. At the time the claimant 
filed for unemployment claims, she was working as 
a substitute teacher in the Bayard school district. 

Normally, the claimant would not have been enti- 
tled to make a claim for summer school unemploy- 
ment benefits because, due to her 9-month employ- 
ment with school district No. 127 of Valentine, she 
would have had an expectation of returning to work 
in the fall and would not have genuinely been at- 
tached to the labor market. But the fact situation 
here is different and presents a more difficult ques- 
tion because we are concerned with the summer 
school period. 

The issue before us is whether the trial court erred 
in not disqualifying the claimant for unemployment 
insurance benefits because the 6-week contract was 
a ‘‘term’’ or ‘‘academic year’’ which disqualified 
her for unemployment benefits as provided by 
§ 48-628 (Cum. Supp. 1982). The applicable language 
of that statute reads as follows: ‘‘An individual 
shall be disqualified for benefits: ...(h) For any 
week of unemployment if benefits claimed are based 
on services performed ... (2) after December 31, 
1977, in an instructional ... capacity for an educa- 
tional institution if such week of unemployment be- 
gins during the period between two _ successive 
years, or during a similar period between two regu- 
lar terms, whether or not successive, or during a 
period of paid sabbatical leave provided for in the 
individual’s contract, to any individual if such indi- 
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vidual performs such services in the first of such 
academic years or terms and if there is a contract 
or a reasonable assurance that such individual will 
perform services in any such capacity for any edu- 
cational institution in the second of such academic 
years or terms.’ 

Section 48-640 states that an appeal may be taken 
from the decision of the district court to the Su- 
preme Court of Nebraska in the same manner as 
other appeals under the Employment Security Law, 
§§ 48-601 to 48-668. Section 48-639 provides in part: 
‘In any judicial proceeding under sections 48-638 to 
48-640 the court shall consider the matter de novo 
upon the record.”’ 

In Heimsoth v. Kellwood Co., 211 Neb. 167, 169, 318 
N.W.2d 1, 2 (1982), where this court reviewed a de- 
termination as to whether a claimant voluntarily left 
employment, we stated: ‘‘The scope of review is de 
novo on the record from the District Court and it is 
the duty of this court to retry the issues of fact in- 
volved in the findings complained of and reach an in- 
dependent conclusion thereof.’’ Since the question 
in the present case is one of statutory reading and 
analysis dependent upon determining legislative in- 
tent, § 48-639 applies, and this court should reach an 
independent conclusion, considering the matter de 
novo upon the record. 

The school district’s argument is basically two- 
fold. First, it seems to contend that the claimant 
was engaged in seasonal employment and therefore 
was not entitled to unemployment benefits. Sec- 
ondly, it is claimed that the 6-week period during 
which the claimant taught in the special program 
was a “regular term’’ of school, that she had a rea- 
sonable assurance she would perform services dur- 
ing that term in the summer of 1983, and, therefore, 
under § 48-628(h)(2) she was disqualified for benefits 
for unemployment between those ‘‘terms.’’ 

The school district’s reliance on authorities it 
cites, excluding benefits on account of seasonal 
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employment, is misplaced. Those cases depended 
on statutory law to that effect. Efforts:to include an 
exclusion for seasonal benefits in 1978 Neb. Laws, 
L.B. 128, failed. We have no such exclusion. Casual 
employment may be excluded if it occurs between 
two successive years or between two regular terms, 
whether or not successive. The problem in this case 
is that because the claimant had given notice in the 
spring of 1982 that she would not return to the teach- 
ing position in Valentine the next fall, her summer 
employment did not fall between two years or terms 
in which she had contracts or a reasonable assur- 
ance of employment. 

The question remains as to whether the 6-week 
‘summer programs were ‘‘regular terms’’ so as to 
exclude unemployment during the 46 weeks falling 
between those two periods. We believe the question 
must be answered in the negative. 

As defined in the record, the periods of instruction 
were special education programs catering to a lim- 
ited group of people. They lasted but 6 weeks. 
Webster’s Third New International Dictionary, 
Unabridged (1968), defines ‘‘term’’ as follows at 
2358: ‘‘4 : one of several divisions of the year ina 
school, college, or university representing a continu- 
ous period during which instruction is regularly 
given to students.’’ See People ex rel. Powell v. 
Board of Education, 343 Ill. App. 382, 385, 99 N.E.2d 
592, 593 (1951), where, although interpreting a con- 
tract, the court nevertheless said: ‘‘The word term 
is defined in the educational sense in the same dic- 
tionary as ‘a definite continuous period during which 
instruction is regularly given to students; as, a 
school year of three terms ....’ It cannot be 
doubted that in common acceptation a semester is a 
school term.”’ 

We conclude that the period of unemployment did 
not begin during the period between two successive 
years, or during a similar period between two regu- 
lar terms. 
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The judgment of the district court was correct and 
is affirmed. 
AFFIRMED. 


BonniE Lou DOBESH, APPELLANT, V. CHARLES EDWARD 
DOBESH, APPELLEE. 
342 N.W.2d 669 


Filed January 13, 1984. No. 83-478. 


Divorce: Property Settlement Agreements. An agreement between 
husband and wife, if executed to control the disposition of the mari- 
tal assets of the parties during a later dissolution action, is a writ- 
ten property settlement within the intendment of Neb. Rev. Stat. 
§ 42-366 (Cum. Supp. 1982), and is binding on the court unless the 
agreement is found to be unconscionable. 


Appeal from the District Court for Custer County: 
JAMES R. KELLY, Judge. Affirmed. 


Gary G. Washburn of Stumpff & Washburn, for ap- 
pellant. 


Ronald Rosenberg of Rosenberg & Taute, for ap- 
pellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


GRANT, J. 

This is a case involving the dissolution of a 35-year 
marriage. Appellant wife, Bonnie Lou Dobesh, 
sought a dissolution of the marriage and alimony 
from appellee husband, Charles Edward Dobesh. 
The parties were married in 1948. Two children 
were born to the marriage but were adults at the 
time of the decree herein. 

During the marriage, the parties acquired more 
than 6,000 acres of land and were successful in a 
large cattle operation. The parties agree that this 
accumulation was the result of hard work by both. 

Bonnie first filed for dissolution in November of 
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1980. At this time the parties’ net worth was in ex- 
cess of $1 million, but the ranching operation was be- 
ginning to experience financial difficulties stemming 
from a drop in cattle prices and escalating interest 
rates. The situation continued to deteriorate, until 
in late 1981 and early 1982 it became apparent that 
foreclosure actions by creditors would ensue unless 
the parties could get refinancing. The divorce ac- | 
tion then pending was an impediment to any refi- 
nancing, and Charles requested Bonnie to dismiss 
that action. Two agreements were entered into be- 
tween the parties in this connection—one to be effec- 
tive in the event that refinancing was obtained, and 
one to be effective if refinancing could not be ob- 
tained. Both agreements provided generally for the 
disposition of the marital estate and for a minimum 
of $400 per month as alimony, with the further re- 
striction that Bonnie could request more than $400 
per month but Charles could not request less. These 
agreements were signed by both parties on Febru- 
ary 11, 1982. On the same day, Bonnie dismissed 
her pending divorce action. Refinancing was not 
obtained, and the financial situation of the parties 
continued to deteriorate. In June 1982 Bonnie re- 
filed for a dissolution of the marriage. 

On August 26, 1982, two of the parties’ major credi- 
tors entered into a ‘‘Trust Agreement’’ with the par- 
ties. Pursuant to this trust agreement, the parties 
transferred all their assets to a trustee, and, in re- 
turn, the trustee paid off all unsecured creditors, re- 
leased the parties from personal liability to the 
creditors, and agreed to give each of the parties 
$2,000 per month for 6 months. The agreement also 
allowed the parties additional time to attempt to find 
new financing. 

No new financing was obtained, and on January 
16, 1983, the property of the parties was sold by the 
trustee. Receipts from this sale were not sufficient 
to cover the parties’ indebtedness, and neither party 
received any proceeds from the sale. 
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On May 24, 1983, trial was held on Bonnie’s second 
dissolution petition. The trial court, by its decree, 
dissolved the marriage and decreed that Bonnie 
should receive $1 per year alimony until further or- 
der of the court. 

There were no specific findings made by the trial 
court, but the necessary effect of the court’s allow- 
ance of alimony in the amount of $1 per year was to 
refuse to accept the agreement of the parties as 
binding on the court. 

Bonnie assigns two errors: (1) The failure of the 
trial court to find the agreement between the parties 
binding upon the parties; and (2) The abuse of dis- 
cretion of the trial court in awarding only $1 per 
year as alimony. 

With regard to the first assignment of error, it is 
clear that the agreement was a ‘‘written property 
settlement’’ within the intendment of Neb. Rev. Stat. 
§ 42-366 (Cum. Supp. 1982). The agreement was en- 
tered into while one dissolution action was pending 
between the parties and, by its terms, was clearly 
written to control the disposition of the marital as- 
sets and alimony when the next dissolution action 
was filed. In that situation § 42-366(2) provides in 
part that ‘‘the terms of the agreement ... shall be 
binding upon the court unless it finds, after con- 
sidering the economic circumstances of the parties 
and any other relevant evidence produced by the 
parties ... that the agreement is unconscionable.”’ 

The general law is settled. If the agreement be- 
tween the parties is not unconscionable, the agree- 
ment binds both the parties and the court. See Paz- 
ton v. Paxton, 201 Neb. 545, 270 N.W.2d 900 (1978). If 
the agreement is unconscionable, it is not binding, 
and the court may make orders for the disposition of 
the property and maintenance. See Weber v. 
Weber, 200 Neb. 659, 265 N.W.2d 436 (1978). 

With regard to the meaning of ‘‘unconscionable,”’ 
we have interpreted that word to mean ‘‘manifestly 
unfair or inequitable.’’ Weber v. Weber, supra at 
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668, 265 N.W.2d at 442. In considering that term and 
§ 42-366, as applied to a property settlement agree- 
ment, we held in Prochazka v. Prochazka, 198 Neb. 
525, 529, 253 N.W.2d 407, 409 (1977), that the question 
is whether the evidence shows ‘‘any circumstance, 
economic or otherwise, which operates to render the 
effect of the agreement unjust to either party or ob- 
viously excessive in respect to benefits or burdens 
on either side.’”’ See, also, Weber v. Weber, supra. 

Viewed in that light, there can be little doubt that 
the agreement in this case was unconscionable. At 
the time of the decree herein, all of the parties’ 
property, with the exceptions noted below, had been 
sold. Bonnie remained in possession of a 1979 Lin- 
coln Continental with a value of $7,000. She had fur- 
niture valued at between $5,000 and $7,500, and ap- 
proximately $12,000 in cash which she had saved 
from the payments made to her under the trust 
agreement. Her debts totaled some $600. She was 
working in a hospital at minimum wages, grossing 
approximately $700 per month, and incurring month- 
ly expenses of $868.50. 

Charles had some furniture, his clothing, and 
other assets totaling $1,850, and a $50,000 future in- 
terest in certain real estate which was subject to a 
life estate in his mother. His debts, most of which 
were incurred after the parties’ separation, totaled 
over $48,000. He was working as a cattle manager 
in Kansas at a salary of approximately $22,000 an- 
nually for very long hours. His monthly expenses 
are $1,665, an amount greater than his monthly take- 
home salary. 

In these circumstances we review the matter de 
novo, but give weight to the fact that the trial court 
observed the witnesses. Barber v. Barber, 207 Neb. 
101, 296 N.W.2d 463 (1980). We find that the agree- 
ment between the parties is unconscionable insofar 
as it requires alimony payments of $400 per month. 

We further find that, considering the economic cir- 
cumstances of the parties, including specifically that 
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each is trying to rearrange his or her life after a 
serious financial comedown, the trial court did not 
abuse its discretion in awarding alimony of $1 an- 
nually until Bonnie dies or is remarried. Such an 
award was provided in Jenks v. Jenks, 200 Neb. 298, 
263 N.W.2d 469 (1978), and it seems particularly ap- 
plicable in a case such as this where the parties’ fi- 
nances are in such an unsettled state, with the possi- 
bility of further change. 
The judgment of the trial court is affirmed. 
AFFIRMED, 
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1. Easements: Equity. <A suit to confirm a prescriptive easement is 
one grounded in the equitable jurisdiction of the district court. 

2. Equity: Appeal and Error. On appeal to this court, actions in 
equity are reviewed de novo on the record, subject to the rule that 
where credible evidence is in conflict on material issues of fact, 
this court will consider that the trial court observed the witnesses 
and accepted one version of the facts over another. 

3. Easements: Proof. The law treats with disfavor a claim of a pre- 
scriptive right, and, accordingly, such a claim requires that the 
elements of such adverse user be clearly, convincingly, and satis- 
fectorily established. 

A party claiming a prescriptive easement must 
show that his user was exclusive, adverse, under a claim of right, 
continuous and uninterrupted, and open and notorious for the full 
10-year prescriptive period. 

5. Easements: Presumptions. As a general rule, a showing that the 
use has been open, visible, continuous, and unmolested for the pre- 
scriptive period raises a presumption that the use was under a 
ean of right and not permissive. 

6. ___.. When the claimed use is over unenclosed lands, 
the presumption is that the use is permissive. 

ae When the claimed right-of-way entails use over a 

way Sioned by the landowner for his own purposes, the presump- 

tion is that the use is permissive. 
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Appeal from the District Court for Thayer County: 
ORVILLE L. Coapy, Judge. Reversed and remanded 
with directions. 


George D. McArthur, for appellants. 
David E. Cording, for appellees. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


CAPORALE, J. 

Harlan G. and Elvira V. Schnakenberg, husband 
and wife, and Merlen R. and Rosemary Schnaken- 
berg, husband and wife, the defendants below, ap- 
peal from the establishment of a prescriptive ease- 
ment granting the plaintiffs-appellees, Russell and 
Marla Gerberding, husband and wife, Michael D. 
and Nila J. Onnen, husband and wife, and Kenneth 
E. and Norma L. Schroeder, husband and wife, the 
right to cross in a north-south direction through the 
middle of the Schnakenbergs’ land. We reverse and 
remand with directions to dismiss plaintiffs’ peti- 
tion. 

All the parties to this action have an interest in 
Section 23, Township 3 North, Range 4 West, of the 
6th P.M., in Thayer County, Nebraska. The Schnak- 
enbergs are the land contract vendees of the north- 
west quarter of Section 23. Roy Getz, not a party to 
this action, is the titleholder of this quarter section 
and is the land contract vendor. Kenneth and 
Norma Schroeder are the managing directors of a 
trust which holds the fee title in and to the east half 
of the southwest quarter of Section 23. Schroeder 
and his wife owned the land from 1962 until it was 
placed in trust in 1980. The Gerberdings have an in- 
terest, the exact nature of which is unclear, in the 
west half of the southeast quarter of Section 23. The 
Onnens own the southeast quarter of the southeast 
quarter of Section 23. They acquired that interest in 
1980 from Fred and Leonard Schmidt. 

Each of the three parcels of land in which plain- 
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tiffs are interested is bisected by the Little Blue 
River. Access to each of these parcels may be had 
from a public road. However, in order to reach 
those portions of the parcels generally lying to the 
north of the river, one must either cross the river or 
the adjacent lands lying to the north of these parcels 
and occupied by the Schnakenbergs or others. 

After a dispute arose between the Schnakenbergs 
and the plaintiffs concerning the latter’s crossing 
over the former’s land, this suit was filed. 

The Schnakenbergs assign as error the trial 
court’s finding that the plaintiffs have established 
the necessary elements of a prescriptive easement 
by evidence which is clear, convincing, and satisfac- 
tory. 

A suit to confirm a prescriptive easement is one 
grounded in the equitable jurisdiction of the district 
court and, on appeal to this court, is reviewed de 
novo on the record, subject to the rule that where 
credible evidence is in conflict on material issues of 
fact, this court will consider that the trial court ob- 
served the witnesses and accepted one version of the 
facts over another. O’Keefe Elevator v. Second 
Ave. Properties, ante p. 170, 348 N.W.2d 54 (1984); 
Stricker v. Knaub, 215 Neb. 372, 338 N.W.2d 757 
(1983). 

We also bear in mind that the law treats with dis- 
favor a claim of a prescriptive right, and, according- 
ly, such a claim requires that the elements of such 
adverse user be clearly, convincingly, and satisfac- 
torily established. Stricker v. Knaub, supra; 
Hengen v. Hengen, 211 Neb. 276, 318 N.W.2d 269 
(1982). A party claiming a prescriptive easement 
must show that his user was exclusive, adverse, 
under a claim of right, continuous and uninter- 
rupted, and open and notorious for the full 10-year 
prescriptive period. Stricker v. Knaub, supra; Neb. 
Rev. Stat. § 25-202 (Reissue 1979). 

With these two principles in mind our de novo re- 
view of the record reveals these facts. Sometime 
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prior to 1927 a house sat somewhere on the north- 
west quarter of Section 23; that is, on the land which 
the Schnakenbergs are purchasing. Naturally, a 
private roadway was built to this house. This road- 
way commenced on about the midpoint of the north 
boundary line of the northwest quarter, ran south to 
about the center of that quarter, and then angled in 
a southeasterly direction to the approximate mid- 
point of the north boundary line of the east half of 
the southwest quarter. This roadway, called route 
A by the parties, was used by the plaintiffs’ prede- 
cessors in interest for access to the portions of their 
lands lying north of the river. The predecessors in 
interest to the Gerberdings and the Onnens had to 
cross other lands as well to reach those portions of 
their lands. 

In the mid-1960s use of the southeasterly leg of 
route A was abandoned. Instead, the path which 
formerly constituted route A was changed by Roy 
Getz to run directly south from the midpoint of the 
north border of the northwest quarter to the inter- 
section of the east half and the west half on the 
northern boundary of the southwest quarter. This 
change was made by Getz so that more of his north- 
west quarter could be placed under cultivation. 
This new pathway is referred to by the parties as 
route B. In 1976 the Schnakenbergs closed route B 
because it interfered with their plans to install a well 
and irrigate the northwest quarter. Thereafter, the 
Schnakenbergs built, and the plaintiffs used, a road- 
way which ran north and south along the eastern 
border of the northwest quarter. This roadway is 
referred to by the parties as route D. 

It is apparent that the Schnakenbergs considered 
any use of route D to be permissive and that none of 
the plaintiffs had an easement of right-of-way to use 
it. That intention aside, it is apparent that none of 
the plaintiffs have used route D for the requisite pe- 
riod of time to establish a prescriptive easement by 
adverse use. Therefore, our inquiry is confined to a 
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determination of whether any of the plaintiffs have a 
prescriptive easement of right-of-way by route A or 
B. 

The Gerberdings’ predecessor in interest to the 
west half of the southeast quarter was George Hein- 
richs. The uncontradicted testimony is that Hein- 
richs asked for and received from Roy Getz permis- 
sion to use either route A or route B. As such, it is 
clear that Heinrichs’ use was permissive and that he 
considered it so. The general rule is that if a use be- 
gins as a permissive one, it retains that character 
until notice that the use is claimed as a matter of 
right is communicated to the owner of the servient 
estate. Bone v. James, 82 Neb. 442, 118 N.W. 88 
(1908); Chalen v. Cialino, 206 Neb. 106, 291 N.W.2d 
256 (1980). This rule is not affected by the transfer 
of either the licensee’s or licensor’s title. Miller v. 
Pellizzari, 342 S.W.2d 48 (Tex. Civ. App. 1960); 
Sturnick v. Watson, 336 Mass. 1389, 142 N.E.2d 896 
(1957); Johnson v. Hegland, 175 Minn. 592, 222 N.W. 
272 (1928). If the Gerberdings considered their use 
of route A or B to be under a claim of right, the rec- 
ord contains no indication that such intention was 
communicated to the holder of the servient estate 
prior to the filing of this suit. As such, the Gerber- 
dings’ claim must fail. 

Another rule of law leads to the conclusion that the 
use of routes A and B by each of the plaintiffs was 
permissive in character rather than hostile and un- 
der a claim of right. While it is the general rule, as 
plaintiffs argue, that a showing the use has been 
open, visible, continuous, and unmolested for the 
’ prescriptive period raises a presumption that the 
use was under a claim of right and not permissive, 
Masid v. First State Bank, 213 Neb. 431, 329 N.W.2d 
560 (1983), the rule is not without exceptions. When 
the claimed use is over unenclosed lands, the pre- 
sumption is that the use is permissive. Scoville v. 
Fisher, 181 Neb. 496, 149 N.W.2d 339 (1967). The 
same presumption arises when the claimed right-of- 
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way entails use over a way opened by the landowner 
for his own purposes. Allen v. Bank, 120 Colo. 275, 
208 P.2d 935 (1949); Dooling v. Dabel, 82 Cal. App. 2d 
417, 186 P.2d 183 (1947); Jensen v. Gerrard et al., 85 
Utah 481, 39 P.2d 1070 (1935). It is clear from the 
evidence that route A was used by the owners of the 
northwest quarter to reach their farm buildings. 
Route B was created and used by Roy Getz. As 
such, any use of that roadway by his neighbors is 
presumed permissive unless, by some act or other- 
wise, he or his transferee was given notice that the 
use was being claimed as a matter of right. No such 
notice was shown by any of the plaintiffs. Conse- 
quently, their claims must fail. 

The plaintiffs make much of the fact that when 
Getz was dealing with the Schnakenbergs for the 
sale of the northwest quarter, he informed the 
Schnakenbergs that they should keep the drive, pre- 
sumably route B, open. They assert that this is an 
indication of Getz’s recognition of their right to use 
route B. In reality, the statement is ambiguous in 
that respect, since it could just as well indicate a 
mere wish to continue a permissive use as a neigh- 
borly gesture. 

Accordingly, we find that the plaintiffs have failed 
to clearly, convincingly, and satisfactorily establish 
that their use of the Schnakenberg land to get to por- 
tions of their own land was under a claim of right. 
They are not entitled to a finding that they possess 
an easement of right-of-way by prescription over the 
Schnakenbergs’ land, and plaintiffs’ petition must 
therefore be dismissed. 

The cause is remanded with directions to dismiss 
plaintiffs’ petition. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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STATE OF NEBRASKA, APPELLEE, Vv. RANDOLPH K, 
REEVES, APPELLANT. 
344 N.W.2d 433 


Filed January 20, 1984. No. 81-706. 


Prosecuting Attorneys. As a general rule a prosecutor should 
withdraw from a case when he testifies at trial on behalf of the 
State. This general rule does not apply when the defense calls the 
prosecutor as a witness. 

A prosecutor need not be disqualified from trying a case 
absent a showing that he is or will become a necessary witness for 
the defense. 

Criminal Law: Evidence: Witnesses: Prosecuting Attorneys. 
Where there are other viable methods available to the defendant 
for the introduction of evidence, the court should not allow defend- 
ant’s counsel to raise the possibility of calling the prosecutor as a 
witness merely to disqualify the prosecutor from the trial of the 
case. 

Homicide: Intent. No specific intention is required to constitute 
felony murder, other than the intent to do the act which constitutes 
the felony during which the killing occurred. 

Homicide: Lesser-Included Offenses: Jury Instructions. Where 
an information charges a defendant with a killing committed in the 
perpetration of or attempt to perpetrate one of the specific felonies 
set out in Neb. Rev. Stat. § 28-303(2) (Reissue 1979), second degree 
murder and manslaughter are not lesser-included offenses, and it 
is ordinarily error for the trial court to instruct the jury that it may 
find the defendant guilty of second degree murder or man- 
slaughter, even though such an instruction is requested. 

Jury Instructions. It is the duty of the court upon request of the ac- 
cused to instruct the jury upon any valid defense which the evi- 
dence supports. The court is not required to give instructions 
where there is not sufficient evidence to prove the facts claimed. 
All jury instructions must be read together, and if the in- 
structions taken as a whole correctly state the law, are not mis- 
leading, and adequately cover the issues, there is no prejudicial 
error. 

. It is not error to refuse to instruct a jury in a criminal case 

of the consequences of a verdict of not guilty by reason of insanity. 
Prosecutorial Misconduct. Whether misconduct on the part of a 
prosecuting attorney is prejudicial to the defendant depends 
largely upon the facts of each particular case. 
Trial: Juries: Appeal and Error. The trial judge is in the best 
position to measure the atmosphere at trial and gauge the probable 
impact an improper comment has on a jury. As such, the trial 
court’s determination concerning the comment will not be over- 
ruled unless it is clearly erroneous. 
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Prosecuting Attorneys: Juries: Motions for Mistrial. Remarks 
of the prosecutor in final summation which do not mislead and un- 
duly influence the jury do not rise to a level sufficient to require the 
granting of defendant’s motion for mistrial. 
Juror Qualifications. The trial court did not err in allowing the 
questioning of jurors as to whether their scruples against the death 
penalty would prevent them from returning a verdict of guilty re- 
gardless of the evidence, even though the jury was not to impose 
punishment and even though defendant contended that the ques- 
tioning led to a conviction-prone jury. 
A juror who has indicated an inability to fairly and im- 
partially determine guilt may be excused for cause. 
Sentences: Presentence Reports. Pursuant to Neb. Rev. Stat. 
§ 29-2521 (Reissue 1979), the sentencing court has broad discretion 
as to the source and type of evidence or information which may be 
used as assistance in determining the kind and extent of the punish- © 
ment to be imposed. The sentencing court may consider a presen- 
tence investigation. 
Sentences: Presentence Reports: Constitutional Law. By the 
very nature of a presentence investigation, it is necessary to rely to 
a great extent upon hearsay information, and it is not constitu- 
tionally required that the person convicted be allowed to confront 
all those who might give information to be used by the sentencing 
court. 
Statutes: Sentences. Neb. Rev. Stat. § 29-2522(3) (Reissue 1979) 
does not impose the duty on the sentencing court to expressly dis- 
tinguish every case cited by the defendant. 
Death Penalty: Sentences: Constitutional Law. Jury sentencing 
in capital cases is not constitutionally required. 
Statutes: Aggravating and Mitigating Circumstances: Constitu- 
tional Law. Neb. Rev. Stat. § 29-2523(1)(d) (Reissue 1979), as in- 
terpreted by the decisions of this court, is not unconstitutionally 
vague. 
Statutes: Aggravating and Mitigating Circumstances. Neb. Rev. 
Stat. § 29-2523(1)(d) (Reissue 1979) has been interpreted by this 
court to include murders involving torture, sadism, sexual abuse, 
or the imposition of extreme suffering. 
Statutes: Aggravating and Mitigating Circumstances: Proof. 
The facts relied upon to prove the aggravating circumstances of 
Neb. Rev. Stat. § 29-2523(1) (Reissue 1979) must be proven beyond 
a reasonable doubt. 
Statutes: Death Penalty: Supreme Court. Under the provi- 
sions of Neb. Rev. Stat. §§ 29-2519 et seq. (Reissue 1979), the Ne- 
braska Supreme Court is required, before imposing the death sen- 
tence, to not only consider the presence or absence of aggravating 
and mitigating circumstances but also to review death sentences 
and determine whether the sentence of death is excessive or dis- 
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proportionate to the penalty imposed in similar cases, considering 
both the crime and the defendant. 

22. Homicide: Supreme Court. The Supreme Court’s review and 
analysis under Neb. Rev. Stat. § 29-2521.03 (Reissue 1979) shall in- 
clude all first degree murder convictions for offenses committed on 
or after April 20, 1973, including cases presently pending in this 
court on appeal. 

23. Death Penalty: Supreme Court. This court’s review and analysis 
of death penalty cases is not confined to a mere counting process of 
aggravating and mitigating circumstances but, rather, to a rea- 
soned judgment as to what factual situations require the imposition 
of death and which of those can be satisfied by life imprisonment in 
light of the totality of the circumstances present. 


Appeal from the District Court for Lancaster 
County: Date E. FAHRNBRUCH, Judge. Affirmed. 


Dennis R. Keefe, Lancaster County Public De- 
fender, and Richard L. Goos, for appellant. 


Paul L. Douglas, Attorney General, and J. Kirk 
Brown, for appellee. 


KrivosHA, C.J., BOsLAUGH, McCown, WHITE, 
HASTINGS, CAPORALE, and SHANAHAN, JJ. 


PER CURIAM. 

Randolph K. Reeves pled not guilty and not guilty 
by reason of insanity to each of two counts of felony 
murder in the commission or attempted commission 
of a first degree sexual assault. The jury found him 
guilty on both counts, and a three-judge panel sen- 
tenced him to death on each of the two murder 
counts. He appeals. 

A statement of the facts is necessary. At 3:46 
a.m. on March 29, 1980, Janet L. Mesner made a 911 
emergency call and reported that she had been 
stabbed, that she thought a friend was dead from 
stab wounds, and that her address was 3319 South 
46th Street, Lincoln, Nebraska. This address was a 
Religious Society of Friends meetinghouse, a place 
in which those of the Quaker religious faith meet. 
Since 1977, Janet Mesner had been a live-in care- 
taker of the premises. Victoria L. Lamm and her 
2-year-old daughter were visitors. 
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Lincoln police officer Steven R. Imes responded to 
the call and, upon his arrival, found Janet Mesner 
lying on the floor in the rear of the house and at- 
tended by two or three firemen. She had seven 
stab wounds to her chest. When Officer Imes asked 
who had stabbed her, Janet replied, ‘Randy 
Reeves.’’ The officer asked if there was anyone else 
still in the residence. Janet replied, ‘‘My friend, I 
think she’s dead, and a little girl.’’ 

Officer Imes then went upstairs and found the par- 
tially clad body of Victoria Lamm lying face up in 
the south bedroom. There was a fatal stab wound in 
her chest, which penetrated the main pulmonary ar- 
tery of the heart, and a stab wound in her midline, 
which pierced the liver. 

The disordered condition of the room in which Vic- 
toria’s body was found indicated that a violent strug- 
gle had taken place. The floor was covered with 
blood, and several articles of women’s bedclothes, a 
piece of luggage, and papers were strewn about the 
room. A lamp and sewing machine were over- 
turned, and the telephone was ripped from its wall 
socket. A billfold containing identification of the de- 
fendant was found near Victoria Lamm’s foot. In the 
middle of the blood-soaked sheets on the bed, under- 
wear, later identified as belonging to the defendant, 
was found. Later examination of the underwear re- 
vealed the presence of spermatozoal secretions of 
the defendant’s blood type. Next to the bed was one 
of the defendant’s socks. A serrated kitchen knife 
with Janet Mesner’s blood on it was found near the 
bed. 

When Officer Imes was investigating the bedroom, 
Victoria’s 2-year-old daughter walked from the north 
upstairs bedroom. She was unharmed. 

On the main floor the police found an open window 
in a small room adjoining the kitchen. On the out- 
side of the house below the open window was a gar- 
bage can turned upside down. Next to the garbage 
can were two shoe prints in the mud; inside the 
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house was a shoe print in the downstairs den—all of 
which had the same characteristics as the shoes the 
defendant was wearing at the time of his arrest. 

Janet Mesner was taken to Lincoln General Hos- 
pital in Lincoln where she was attended to by Drs. 
Chester Paul and Denise Capek. When Dr. Paul 
first saw Janet, she was in shock and emergency 
medical procedures were being undertaken. 

Officer Richard J. Lutz, who had been dispatched 
to the emergency room, was present when Janet ar- 
rived. Janet told the officer that she had been 
“raped and stabbed’’ by Randy Reeves, and she 
gave his description. Janet did not know how 
Randy gained entrance to the residence, but she 
knew he was alone. She referred to the defendant as 
her cousin, and repeatedly stated, ‘‘I don’t know 
why Randy would do such a thing to me or to my girl 
friend.”’ Despite the efforts made on her behalf, 
Janet died at approximately 5:55 a.m. 

The evidence at trial established that the defend- 
ant was adopted as a child by Donald and Barbara 
Reeves, who farmed near Central City, Nebraska. 
The Reeves family was related to the Mesner fam- 
ily. In addition to the interfamily relationship, 
several members of both families practiced the 
Quaker religious faith. The defendant and Janet 
were friends, and he had visited her house on prior 
occasions. 

In the events leading up to the killings, the defend- 
ant and some of his friends were working a tem- 
porary construction job near Hastings, Nebraska. 
Inclement weather forced cancellation of the work 
scheduled for March 28, 1980, so the defendant and 
his coworkers, Ronald Barzydlow and Ray Schmidt, 
went to a bar in Hastings and began drinking at 
about 9 a.m. Defendant and his friends arrived at 
Ray Schmidt’s house in Lincoln, Nebraska, at ap- 
proximately 6 p.m. While at Schmidt’s house, the 
defendant consumed more beer and_ informed 
Barzydlow and Schmidt about a party at the home of 
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another of the defendant’s friends in Lincoln. 
Schmidt decided not to attend, but told the defendant 
that he could stay at his house after the party. 

At the party the defendant consumed more alcohol 
and ingested two or three buttons of peyote, a hal- 
lucinatory drug. Mescaline is the main active in- 
gredient of this drug. Several witnesses at the party 
noted that the defendant was having trouble concen- 
trating and that he told a false story about beating 
up a friend of his. Mrs. Susan Blackwell, who was 
also present at the party, noticed that the defend- 
ant’s eyes were red and glassy; at one point he 
pinched her and nudged her with his foot. 

The defendant and Barzydlow were the last to 
leave the party at approximately 1:30 a.m. Barzyd- 
low, who had consumed alcohol with the defendant 
on previous occasions, testified that the defendant 
was ‘‘drunker than I’d ever seen him .... He ap- 
peared to me to be in a stupor.’’ On the ride home 
the defendant told Barzydiow that he wanted to visit 
a girl. After driving for a short time the defendant 
was unable to direct Barzydlow to his destination, so 
he requested to be let out of the car near 40th and 
Calvert Streets in Lincoln. Barzydlow complied 
with the request. 

Based on the description Janet Mesner gave to the 
Lincoln police, Officer Bruce M. Bell arrested the 
defendant at 4:45 a.m. as he attempted to cross 
O Street between 39th and 40th Streets. The 
Miranda warnings were read, and the defendant an- 
swered in the affirmative to all of the questions. 

At the time of his arrest the defendant’s eyes were 
red, and he had blood on his hands and outer cloth- 
ing. In addition, the fly of his trousers was open and 
his penis was exposed. Later tests determined the 
blood on defendant’s body, including his penis and 
his clothes, was of the same type as Janet Mesner’s 
blood. 

The defendant was taken to the Lincoln police sta- 
tion and placed in an interview room. After again 


212 216 NEBRASKA REPORTS 


being informed of his Miranda rights, the defendant 
was interviewed on three separate occasions. The 
third interview, which Assistant Chief of Police 
Roger LaPage and Lancaster County Attorney Ron 
Lahners conducted, was the most detailed. The de- 
fendant related the events that occurred before the 
murders. He also said that although he could not re- 
member much about the murders, he could remem- 
ber having stabbed and raped Janet Mesner. 

Following the third interview, the defendant was 
administered a breath-alcohol test at 6:39 a.m. The 
results showed a blood alcohol content of .149 per- 
cent at that time. 

At 10:30 a.m. the defendant was taken to Lincoln 
General Hospital in order to obtain urine, blood, 
saliva, and penile samples. The defendant’s urine 
and blood samples tested by state chemists con- 
firmed the presence of mescaline. A _ forensic 
serologist was unable to find the presence of semen 
from either the penile swabs of the defendant or the 
vaginal swabs of either of the two deceased women. 
However, the acid phosphate level of Janet Mesner’s 
vaginal sample was consistent with intercourse hav- 
ing occurred. 

The defendant at trial maintained that he was not 
guilty of the felony murder counts because of his in- 
ability to form the requisite intent needed for a first 
degree sexual assault or a first degree attempted 
sexual assault. Alternatively, in the event the jury 
found that he could entertain the intent to commit 
the sexual assault or attempted sexual assault, he 
pled not guilty by reason of insanity. 

On the issue of defendant’s mental capacity, the 
defense called several expert witnesses. A psy- 
chologist was not able to pinpoint the specific condi- 
tion the defendant was suffering from, but did con- 
clude that because of his amnesia concerning the 
stabbings, the closest category that would fit was a 
disassociative reaction. He concluded that, based 
upon the evidence presented, the defendant did not 
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have the capacity to know what he was doing or to 
understand the nature or quality of his acts. He also 
concluded that at the time of the stabbings the de- 
fendant did not know right from wrong. A psycho- 
pharmacologist also testified and reached the same 
conclusions as the psychologist regarding the de- 
fendant’s sanity at the time of the incident. He tes- 
tified that in combination with alcohol, mescaline 
produces a synergistic effect, or a result which is 
greater than the sum of the two parts. He stated 
that while alcohol tempers the hallucinatory effects 
of the mescaline, it further expands the feeling of be- 
ing out of touch with reality. All but a slight portion 
of the testimony regarding the defendant’s insanity 
or inability to form the requisite intent at the time of 
the crimes was based upon his consumption of 
peyote and alcohol. The defendant was diagnosed 
as not having any specific mental disease or defect. 
He had an above average IQ of 115 and had attended 
a year of college before dropping out. 

The psychiatrists for the prosecution testified that 
the defendant did not suffer from a personality dis- 
order or mental deficiency and was legally sane at 
the time of the stabbings and assault. The psycho- 
pharmacologist who testified for the State disagreed 
with the defendant’s expert. He stated that alcohol 
would temper or depress any effects of mescaline 
when taken together. He further testified that the 
defendant, at the time he committed the crimes, had 
the mental capacity to know and understand the na- 
ture of his acts, had the mental capacity to know 
right from wrong, and knew such acts were wrong 
and would deserve punishment. 

At the conclusion of the trial the jury found the de- 
fendant guilty on both counts. A three-judge panel 
sentenced him to death on each of the two murder 
counts, and this appeal followed. 

The defendant contends that the trial court denied 
him a fair trial and due process of law by not dis- 
qualifying the prosecuting county attorney, Ron 
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Lahners, by virtue of the fact that he had inter- 
viewed the defendant shortly after the killings and 
was therefore a necessary witness for the defense on 
the issue of the defendant’s sanity. 

As a general rule, a prosecutor should withdraw 
from a case when he testifies for the prosecution. 
People v. Superior Court, Cty. of San Bernardino, 86 
Cal. App. 3d 180, 150 Cal. Rptr. 156 (1978); State v. 
King, 256 N.W.2d 1 (Iowa 1977); State v. Mercer, 
__.. Mont. , 625 P.2d 44 (1981). However, the 
general rule does not apply when the defense calls 
the prosecutor as a witness. People v. Arabadjis, 93 
Misc. 2d 826, 403 N.Y.S.2d 674 (1978); see, generally, 
Annot., 54 A.L.R.3d 100 (1974). 

The record in this case supports the trial court’s 
determination that it was not necessary to disqualify 
Mr. Lahners in order to assure the defendant a fair 
trial. The defense, not the State, called Mr. Lahners 
as a witness. Apparently, the defense believed this 
testimony would aid them in the insanity defense, in 
that during the interview which Mr. Lahners and As- 
sistant Chief of Police Roger LaPage conducted, de- 
fendant was unable or unwilling to disclose many of 
the details surrounding the crimes. We find that 
there was nothing in the prosecutor’s testimony that 
substantiated the defendant’s contention that he was 
insane at the time of the killings. The prosecutor at 
all times prior to and during trial maintained that 
the defendant was in full possession of his mental ca- 
pacity and not suffering from a mental disease or 
defect. The prosecutor’s testimony directly refuted 
the defendant’s claim that he was insane at the time 
of the killings. 

Even if the events concerning the third interview 
were arguably relevant, there were other methods 
of introduction available to the defense. The as- 
sistant chief of police or Lt. Don L. Wilkins was 
present during the interview and there was no show- 
ing by the defense that they were unable to testify 
concerning this interview. In addition, the defend- 
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ant did not contest the accuracy of the transcript of 
the interview. The defendant made a previous mo- 
tion to have any references to a polygraph statement 
stricken from the interview transcript and tape re- 
cording. The motion was sustained. When the trial 
judge offered to consider doing the same for the 
prosecutor’s references on the transcript and tape 
recordings as to the defendant’s untruthfulness, 
counsel for the defendant declined to make such a 
motion. 

The defendant would have this court find preju- 
dicial error because of a defense tactic that may 
have backfired. This we cannot do. 

In Riboni v. Dist. Ct., 196 Colo. 272, 586 P.2d 9 
(1978), the defense intended to call the prosecutor 
because of his knowledge of a possible inconsistent 
statement of a prosecution witness and an on-scene 
vehicle accident inspection. The Colorado Supreme 
Court held that the defense could not disqualify the 
prosecutor and require the appointment of a special 
prosecutor absent a showing that the testimony was 
necessary and not merely cumulative. In so holding 
the Colorado court stated at 274-75, 586 P.2d at 11: 
“(T]here may be significant prejudice to the People 
if [the prosecutor] is precluded from participating in 
the prosecution. It appears that he has been spe- 
cially trained to handle vehicular homicide cases 
and that it is a normal part of his case preparation 
routine to participate in an on-the-scene investiga- 
tion of the accident whenever possible. Neces- 
sarily this would make him a witness to some aspect 
of every such case. Were it possible to disqualify 
him merely because he had obtained some factual 
knowledge of the case by first-hand investigation, 
he, and the People, would be penalized for having 
sought excellence in case preparation. 

“Every prosecutor who participates directly in in- 
terviewing and otherwise investigating his cases 
subjects himself to the risk of being called as a wit- 
ness. But to allow opposing counsel the unfettered 
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option of removing any prosecutor who has personal 
knowledge of any material fact in the case might 
well result in restricting the prosecution function of 
the ill-prepared. ... 

“Our justice system has encouraged trial lawyers 
to participate directly in case preparation, including 
interviewing witnesses. Obviously this system 
could not function efficiently if every prosecutor who 
has interviewed a witness could be disqualified from 
participating in the trial merely because there is a 
possibility he may be called as a witness.’’ 

We find the language of the Riboni case applicable 
here. There was evidence at trial that Mr. Lahners 
was the first to be called whenever any type of homi- 
cide occurred in which his office was involved. 
Upon notification of the homicide he would routinely 
go to the crime scene and make certain that the 
proper procedures were followed with the collection 
of evidence. He would then follow up on any details 
of the crime, which in this case involved a trip to the 
hospital to check on the victim and an interview with 
the defendant after his arrest. It is ludicrous to sug- 
gest that a defendant can disqualify a prosecutor 
every time he becomes personally familiar with the 
facts of a case. ‘‘[T]he Court will not allow defend- 
ant’s counsel to raise the possibility of calling the 
prosecutor as a witness merely to disqualify him 
from the trial of the case.” People v. Arabadjis, 93 
Misc. 2d 826, 403 N.Y.S.2d 674, 676 (1978). 

Due to the facts that the defendant had given 
statements to the police on at least two prior occa- 
sions, that other people were also present during the 
third interview and could have testified, that the 
trial court offered to consider a motion to delete the 
portions of the interview which defendant contends 
were prejudicial, that the defense, not the State, 
called Mr. Lahners as a witness, and that his testi- 
mony at trial was for the most part cumulative, we 
find no showing that the prosecutor as a witness in- 
fringed upon the defendant’s right to a fair trial. 
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to have been based upon a desire to either disqualify 
Mr. Lahners, the person most familiar with and 
competent to try the case, or to predicate error upon 
his remaining in the role of prosecutor. 

The defendant contends that the trial court erred 
in refusing to submit jury instructions on lesser- 
included offenses of second degree murder and man- 
slaughter. 

The critical difference between a felony murder 
charge and a regular first degree murder charge 
with respect to intent has been addressed by this 
court on a number of previous occasions. The turpi- 
tude involved in the sexual assault takes the place of 
intent to kill or premeditated malice, and the pur- 
pose to kill is conclusively presumed from the crimi- 
nal intention required for sexual assault. State v. 
Hubbard, 211 Neb. 531, 319 N.W.2d 116 (1982); State 
v. Bradley, 210 Neb. 882, 317 N.W.2d 99 (1982); State 
v. Montgomery, 191 Neb. 470, 215 N.W.2d 881 (1974). 

In State v. Hubbard, supra at 534, 319 N.W.2d at 
118, we stated that ‘‘[w)here an information charges 
a defendant with a killing committed in the perpe- 
tration of or attempt to perpetrate one of the specific 
felonies set out in § 28-303(2), second degree murder 
and manslaughter are not lesser-included offenses, 
and it is ordinarily error for the trial court to in- 
struct the jury that it may find the defendant guilty 
of second degree murder or manslaughter, even 
though such an instruction is requested.’’ In light of 
the holdings in the above-cited cases, defendant’s 
contention is without merit. 

The defendant next assigns as error the failure of 
the trial court to instruct the jury as follows: ‘‘You 
must also consider defendant’s claimed mental di- 
minished capicity [sic] and take all the evidence 
into consideration in determining whether defendant 
had the mental capacity to form any of the specific 
mental states that are essential elements of murder 
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in the first degree and sexual assault in the first de- 
gree. 

‘In this respect you must consider all the evi- 
dence, or lack of evidence, to determine whether the 
defendant had such reduced mental capacity 
(whether caused by mental illness, mental defect, 
intoxication, mental retardation, or a combination 
thereof,) that he could not form such mental state. 

“If you have a reasonable doubt as to whether de- 
fendant was capable of forming such mental state, 
you must find the absence of such essential ele- 
ment.”’ 

In reviewing this assignment we note that it is the 
duty of the trial court upon request of the accused to 
instruct the jury upon his theory of the case, if there 
is evidence to support it. State v. Stewart, 197 Neb. 
497, 250 N.W.2d 849 (1977). We also note that the 
trial court retains discretion in the wording of jury 
instructions. 

The overwhelming majority of the defendant’s evi- 
dence contained in the vast record centered on de- 
fendant’s lack of requisite intent due to voluntary 
drug and/or alcohol intoxication and defendant’s 
insanity. Only a minute portion of the evidence 
touched on defendant’s lack of intent due to other 
factors. The court is not required to give instruc- 
tions where there is not sufficient evidence to prove 
the facts claimed. State v. Scott, 212 Neb. 625, 324 
N.W.2d 670 (1982); State v. Prim, 201 Neb. 279, 267 
N.W.2d 193 (1978). The trial court did instruct the 
jury on defendant’s theories of lack of intent due to 
intoxication and insanity. As stated in State v. 
Bartholomew, 212 Neb. 270, 275, 322 N.W.2d 432, 436 
(1982): ‘‘ ‘All the instructions must be read to- 
gether and if the instructions taken as a whole cor- 
rectly state the law, are not misleading, and ade- 
quately cover the issues, there is no prejudicial 
error.’ ’’ We find the jury was properly instructed. 

The defendant assigns as error the trial court’s re- 
fusal to instruct the jury with regard to the conse- 


STATE v. REEVES 219 

Cite as 216 Neb. 206 
quences of an acquittal by reason of insanity. In 
State v. Reitenbaugh, 204 Neb. 583, 284 N.W.2d 19 
(1979), and State v. Williams, 205 Neb. 56, 287 
N.W.2d 18 (1979), we held that it was not error for 
the trial court to refuse to instruct a jury in a crimi- 
nal case of the consequences of a verdict of not 
guilty by reason of insanity. Our reason for so hold- 
ing was that, ‘‘ ‘in the absence of some specific statu- 
tory provision, a defendant’s disposition is not a 
matter for the jury’s concern.’”’ Reitenbaugh, 
supra at 585, 284 N.W.2d at 20. 

Defendant next asserts that the trial court erred in 
not sustaining his motion for mistrial made at the 
close of final argument. The motion was based on a 
statement made by the prosecutor during closing 
argument. The statement is set forth as follows: 
“T would also point out to you that when you have 
listened to defense counsel during the arguments, 
they have asked you to do something. They have 
said, ‘Couldn’t it have happened? Isn’t it possible? 
Isn’t there a chance that —’ in other words, what 
they’re asking this jury to do is speculate on the evi- 
dence. And what I’d ask this jury to do would be to 
_ look at the evidence and then apply the evidence to 
the facts in this case to determine whether or not the 
elements have been proven. [If] the State doesn’t 
prove this case beyond a reasonable doubt, then the 
State shouldn’t win and this defendant should walk 
out of this courtroom a free man.”’ 

The defendant is correct in asserting that because 
of his insanity defense the statement made by the 
prosecutor was not an entirely correct statement of 
the law. A misstatement of the law, however, in 
and of itself does not automatically require a new 
trial. ‘‘ ‘Whether misconduct on the part of a prose- 
cuting attorney is prejudicial to the defendant de- 
pends largely upon the facts of each particular 
case.’’’ State v. Hllis, 208 Neb. 379, 398, 303 N.W.2d 
741, 753 (1981). In most instances the impact of a 
comment such as was made in the instant case de- 
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pends on the atmosphere at trial. The trial judge is 
in a much better position than we to measure the at- 
mosphere at trial and gauge the probable impact an 
improper comment has on the jury. The trial judge 
expressly considered whether the comment could 
have been construed by the jury so as to apply to a 
not guilty by reason of insanity verdict. The trial 
judge held that, in context, the prosecutor’s state- 
ment was specific to a verdict of not guilty and, as 
such, did not mislead the jury. 

It has long been the law in this state that remarks 
of the prosecutor in final summation which do not 
mislead and unduly influence the jury do not rise to 
a level sufficient to require the granting of defend- 
ant’s motion for mistrial. Argabright v. State, 62 
Neb. 402, 87 N.W. 146 (1901). 

Taken in context, the prosecutor’s statement was 
not so prejudicial as to warrant a mistrial. There- 
fore, we find the trial court did not err in denying 
defendant’s motion for mistrial based upon allegedly 
improper comments of the prosecutor during sum- 
mation to the jury. 

Defendant next argues that the trial court erred in 
permitting the prosecution to ask the prospective 
jurors, on voir dire, questions about their attitudes 
as to the death penalty. Defendant submits, without 
any proof, that because of this line of questioning, 
the jury was inclined to favor conviction. 

This court recently addressed this issue in State v. 
Lamb, 213 Neb. 498, 330 N.W.2d 462 (1983), State v. 
Scott, 212 Neb. 625, 324 N.W.2d 670 (1982), and State 
v. Anderson and Hochstein, 207 Neb. 51, 296 N.W.2d 
440 (1980), cert. denied 450 U.S. 1025, 101 S. Ct. 1731, 
68 L. Ed. 2d 219 (1981). In those cases we held that a 
juror who has indicated an inability to fairly and im- 
partially determine guilt by refusing to subordinate 
his personal views and obey the law of the state 
must be excused for cause. See, State v. Kirby, 185 
Neb. 240, 175 N.W.2d 87 (1970); Lockett v. Ohio, 438 
U.S. 586, 98 S. Ct. 2954, 57 L. Ed. 2d 973 (1978); 
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Witherspoon v. Illinois, 391 U.S. 510, 88 S. Ct. 1770, 20 
L. Ed. 2d 776 (1968), reh’g denied 393 U.S. 898, 89 
S. Ct. 67, 21 L. Ed. 2d 186. The questions asked 
during voir dire in the instant case did not exceed 
the bounds set forth in the above-cited cases, and, as 
such, we find no error. 

In painting with broad strokes defendant contends 
that he was denied due process of the law by the sen- 
tencing panel because it introduced into evidence 
and considered defendant’s presentence investiga- 
tion. 

Neb. Rev. Stat. § 29-2521 (Reissue 1979) authorizes 
the trial court to consider and receive any evidence 
which is deemed probative to sentericing in a capital 
case. 

Neb. Rev. Stat. § 29-2261 (Reissue 1979) authorizes 
a presentence investigation in felony cases. This 
statute applies to all cases in which the trial court 
has discretion in sentencing, but does not make ref- 
erence to any special procedure in cases of homi- 
cide. 

Defendant asserts that Neb. Rev. Stat. §§ 29-2519 
et seq. (Reissue 1979) set out the exclusive sen- 
tencing procedure in homicide cases and that be- 
cause these statutes do not specifically mandate the 
use of a presentence investigation, the sentencing 
panel was in error in doing so. If defendant’s inter- 
pretation was correct, a trial court could make use 
of a presentence investigation for a conviction of a 
Class IV felony such as pandering, but may not con- 
sider a presentence investigation after a first degree 
murder conviction. It is readily apparent that this 
assignment is without merit. As stated in State v. 
Anderson and Hochstein, supra at 72, 296 N.W.2d at 
453: ‘‘[T]he traditional rules of evidence may be re- 
laxed following conviction so that the sentencing au- 
thority can receive all information pertinent to the 
imposition of sentence.’’ See, also, State v. Strang- 
hoener, 208 Neb. 598, 304 N.W.2d 679 (1981); State v. 
Kramer, 203 Neb. 658, 279 N.W.2d 634 (1979); State 
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v. Holzapfel, 192 Neb. 672, 223 N.W.2d 670 (1974). 

Defendant’s reliance on Gardner v. Florida, 430 
U.S. 349, 97 S. Ct. 1197, 51 L. Ed. 2d 393 (1977), is mis- 
placed. In Gardner a plurality of the Court invali- 
dated a death sentence in which the sentencing court 
had relied in part on a confidential portion of a pre- 
sentence report that was not disclosed to the defend- 
ant or his counsel, nor included in the record on ap- 
peal. The Court did not formulate a ‘‘per se’’ rule of 
prohibition against the use of the presentence inves- 
tigation in capital cases. On the contrary, if it ap- 
pears that the content of the presentence investiga- 
tion is fully disclosed to the defendant or his counsel 
so that he has a chance to explain or deny un- 
favorable information and it is included in the rec- 
ord on appeal, the presentence investigation re- 
mains an indispensable and valuable tool in a capi- 
tal sentencing procedure. 

In the instant case the defendant’s counsel was 
questioned and he acknowledged that he had ample 
time to inspect the entire presentence report, and 
expressly stated that no additions or corrections 
were necessary. The panel specifically referred to 
the presentence investigation on the record when- 
ever the substance of the report was considered ma- 
terial in regard to aggravating or mitigating factors. 
The accuracy of the statements made by the panel 
concerning the defendant’s prior criminal activity 
was not contradicted by the defendant or his coun- 
sel, nor was the panel asked to provide the defend- 
ant an opportunity to challenge the accuracy or ma- 
teriality of the information. 

The defendant’s sole objection on the record to the 
substance of the presentence report is as follows: 
“IT would like to take this opportunity to object to the 
entire presentence investigation being received in 
evidence and particularly do I object to that portion 
of it which includes a polygraph examination. I ob- 
ject to that on the grounds that it’s hearsay. The de- 
fendant is denied confrontation witnesses in an im- 
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portant area contrary to his constitutional rights.’’ 
The polygraph examination results were contained 
within the police reports of the presentence investi- 
gation. The only conclusion made by the polygraph 
examiner was that he thought ‘‘that there are details 
concerning this case that Mr. Reeves .. . has not re- 
lated to us at this time and that he does specifically 
recall these details and does specifically have men- 
tal recollection of these facts at this time.’’ Al- 
though the opinion of the examiner was not favor- 
able, we do not feel that this was the type of infor- 
mation that would be decisive in the sentencing 
panel’s choice between a life and death sentence, 
and the polygraph information was not referred to 
anywhere in the decision of the panel. 

As to the hearsay assignments made by the de- 
fendant regarding the presentence report: ‘‘By the 
very nature of a presentence investigation report, it 
is necessary to rely to a great extent upon hearsay 
information.”’ State v. Porter, 209 Neb. 722, 723, 310 
N.W.2d 926, 927 (1981). 

As to the defendant’s argument that use of the pre- 
sentence report denied him the right of confronta- 
tion, we stated in State v. Anderson and Hochstein, 
207 Neb. 51, 72, 296 N.W.2d 440, 453 (1980), cert. 
denied 450 U.S. 1025, 101 S. Ct. 1731, 68 L. Ed. 2d 219 
(1981): ‘‘We are unable to find any requirement in 
the law that a sentencing court may consider only 
information adduced at trial when exercising discre- 
tion in imposing sentence. Likewise, we find no con- 
stitutional requirement to permit one convicted the 
right to confront all who might give information to 
be used by the sentencing court. Such a require- 
ment goes far beyond any constitutional mandate.’’ 

Defendant contends that the panel erred in permit- 
ting Dr. Harlan L. Papenfuss to testify to the fact 
that Victoria Lamm was pregnant at the time that 
she was killed. Again, we reiterate that § 29-2521 
allows the introduction of any relevant evidence. 
We find it unnecessary to discuss this assign- 
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‘ment further because the panel specifically found 
that the defendant did not know that Victoria 
was pregnant at the time he stabbed her. In addi- 
tion, the testimony was only offered to prove aggra- 
vating circumstance in § 29-2523(1)(d), that ‘‘[t]he 
murder was especially heinous, atrocious, cruel, or 
manifested exceptional depravity by ordinary stand- 
ards of morality and intelligence,’’ and the panel 
found that (1)(d) existed for other reasons. 

Defendant asserts that the sentencing panel had a 
duty to expressly distinguish every case cited by 
him. The defendant never requested that specific 
findings be made on each case; he merely requested 
that the panel consider the cases that he offered in 
making its decision. Further, § 29-2522(3) does not 
impose such a duty. The statute merely directs the 
sentencing court to consider factually similar cases 
to determine whether the sentence of death is exces- 
sive or disproportionate, considering both the crime 
and the defendant. 

Defendant’s assignments of error dealing with the 
constitutional issues, including denial of a trial by 
jury by virtue of the fact that a sentencing panel not 
a jury imposed the sentence, and his void for vague- 
ness arguments, have been dealt with previously by 
this court. We find it unnecessary to review these 
principles again. State v. Simants, 197 Neb. 549, 250 
N.W.2d 881 (1977); State v. Rust, 197 Neb. 528, 250 
N.W.2d 867 (1977); State v. Stewart, 197 Neb. 497, 250 
N.W.2d 849 (1977); State v. Otey, 205 Neb. 90, 287 
N.W.2d 36 (1979); State v. Anderson and Hochstein, 
supra. 

The defendant argues that the death penalty stat- 
ute, as construed in State v. Anderson and Hoch- 
stein, supra, to permit consideration of all aggra- 
vating circumstances and not just those set forth by 
statute, is unconstitutional and permits arbitrariness 
in the imposition of the death penalty, in violation of 
the eighth and fourteenth amendments to the U.S. 
Constitution. 
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We find it unnecessary to reach this assignment 
because the sentencing panel did not find that a non- 
statutory aggravating circumstance existed in this 
case. However, we pause to note that the U.S. Su- 
preme Court in Gregg v. Georgia, 428 U.S. 153, 96 
S. Ct. 2909, 49 L. Ed. 2d 859 (1976) (opinion of Stew- 
art, Powell, and Stevens, JJ.), specifically approved 
the Georgia statutory scheme which authorized the 
jury to consider any other appropriate aggravating 
or mitigating circumstances, in addition to the 10 
statutory aggravating circumstances, as long as the 
jury found at least one statutory aggravating cir- 
cumstance before recommending a _ sentence of 
death. The Court did not require that all sentencing 
discretion be eliminated, but only that it be ‘‘di- 
rected and limited.’’ Gregg at 189. 

The remainder of defendant’s assignments of 
error deal with factual findings of the sentencing 
panel in regard to aggravating and mitigating cir- 
cumstances. We proceed to review the findings. 

The defendant disagrees with the sentencing panel 
finding that aggravating circumstance (1)(b) of 
§ 29-2523 existed in regard to the death of Victoria 
Lamm. The pertinent portion of the statute reads 
as follows: ‘‘The murder was committed in an ap- 
parent effort to conceal the commission of a crime, 
or to conceal the identity of the perpetrator of a 
crime.”’ 

In regard to this aggravating factor the sentencing 
panel found that ‘‘[t]he only conclusion that can 
logically be reached is that Victoria L. Lamm was 
murdered to conceal the identity of the defendant, 
the perpetrator of the sexual assault or attempted 
sexual assault upon Janet Mesner, and to, at least 
for a period of time, conceal the commission of that 
crime. The evidence establishes this beyond a rea- 
sonable doubt.’’ We do not feel that the evidence 
was insufficient for the panel to make such a find- 
ing. 

Apparently awakened by the noise in Janet Mes- 
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ner’s adjacent bedroom, Victoria Lamm proceeded 
to investigate, when she was stabbed to death. This 
was corroborated by the fact that Victoria did not 
have the defense cuts on her hands that were pres- 
ent on Janet’s hands. Victoria also had blood on the 
bottom of her feet from walking through the blood 
that was already present on the floor of Janet’s bed- 
room. The telephone in the bedroom was made 
forcibly inoperative in an attempt to isolate Janet. 
Victoria did not know the defendant and posed no 
threat to him except as a witness to the crime he 
was in the process of committing. 

Defendant contends that he could not have been 
attempting to conceal the crimes, because he left his 
billfold and several articles of his clothing at the 
scene of the crime. Defendant would have this 
court believe that these articles were intentionally 
left behind to cue in the police as to the perpetrator. 
After being taken into police custody, however, de- 
fendant, when questioned as to the location of his 
billfold and underwear, did not know of their where- 
abouts. We are of the opinion that defendant’s bill- 
fold was dropped inadvertently. The other articles 
of clothing that were found at the scene of the crime 
are more indicative of an intoxicated state than a 
lack of concern of being apprehended. 

Section 29-2523(1)(d) reads: ‘‘The murder was es- 
pecially heinous, atrocious, cruel, or manifested ex- 
ceptional depravity by ordinary standards of mo- 
rality and intelligence.’’ This aggravating circum- 
stance has been interpreted by this court in State v. 
Rust, 197 Neb. 528, 250 N.W.2d 867 (1977), State v. 
Peery, 199 Neb. 656, 261 N.W.2d 95 (1977), and State 
v. Moore, 210 Neb. 457, 316 N.W.2d 33 (1982), to in- 
clude murders involving torture, sadism, sexual 
abuse, or the imposition of extreme suffering. Our 
reason for so doing was a recognition that while all 
murders are capable of being characterized by the 
use of one or more of the adjectives employed in 
(1)(d), the Legislature has required a much greater 
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degree of these characteristics than is usually pres- 
ent in a murder by use of the words “especially”’ 
and ‘‘exceptional.’’ State v. Rust, supra. This in- 
terpretation is consistent with Proffitt v. Florida, 428 
U.S. 242, 96S. Ct. 2960, 49 L. Ed. 2d 913 (1976), where 
the U.S. Supreme Court approved a narrowed con- 
struction for a similar guideline. 

In this case a violent struggle occurred in Janet’s 
bedroom which culminated in her being stabbed 
seven times. The defense cuts on Janet’s hands 
showed that she tried to defend herself from the de- 
fendant’s brutal attack. During the time Janet was 
being stabbed, the defendant attempted to or did 
subject her to sexual penetration, as shown by the 
blood on the bed and the defendant’s body, including 
his penis and his clothes. The elevated level of acid 
phosphate in Janet’s vaginal tract was consistent 
with sexual intercourse having occurred. When de- 
fendant left the scene of the crime, Janet Mesner 
was still alive, but mortally wounded. She did not 
die quickly, but survived in her wounded condition 
for a substantial period of time. After she was 
stabbed Janet had to go downstairs to use the 
kitchen telephone in order to call for help because 
defendant had ripped out the upstairs telephone. 
Janet also made repeated statements that she was 
in a great deal of pain. 

Janet Mesner’s murder clearly involved a horrible 
sexual abuse and the imposition of extreme suffer- 
ing. 

The panel was correct in its findings that 
§ 29-2523(1)(d) was applicable to the first felony 
murder count. 

In regard to the second victim, Victoria Lamm, 
there were no defense cuts on her body nor any indi- 
cation that she was able to resist the defendant’s at- 
tack. Victoria’s death appears to have occurred 
swiftly and suddenly when she walked in on the de- 
fendant’s assault on Janet. There was also no evi- 
dence of any type of sexual assault upon Victoria. 
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Thus, we find that the sentencing panel was incor- 
rect in finding that aggravating circumstance 
§ 29-2523(1)(d) was present in the second felony 
murder count. 

Section 29-2523(1)(e) reads: ‘‘At the time the 
murder was committed, the offender also commit- 
ted another murder.’’ We agree with the sentencing 
panel that the evidence establishes beyond a reason- 
able doubt that the defendant killed Janet Mesner 
and Victoria Lamm at about the same time. 

As to the mitigating circumstances, § 29-2523(2) (a) 
reads: ‘‘The offender has no significant history of 
prior criminal activity.’’ The defendant’s criminal 
record is indeed substantial and significant. The de- 
fendant had been charged with several drug posses- 
sions, 23 bad-check incidents, theft, intoxication, as- 
sault, disturbing the peace, false accommodations, 
and failure to comply with a court order. Nearly all 
of the charges against the defendant resulted in con- 
victions. We agree with the sentencing panel that 
‘‘defendant’s prior criminal activity is significant so 
as not to give him the benefit of this mitigating cir- 
cumstance.’’ 

Section 29-2523(2)(b) reads: ‘‘The offender acted 
under unusual pressures or influences or under the 
domination of another person.” ‘‘This mitigating 
circumstance refers only to external pressures, not 
those a defendant chooses to create for himself.’’ 
State v. Peery, supra at 676, 261 N.W.2d at 105. We 
agree with the sentencing panel that ‘‘[t]here were 
no unusual pressures or influences nor was the de- 
fendant under the domination of another person 
when he killed both Janet L. Mesner and Victoria L. 
Lamm.”’ This mitigating circumstance does not ex- 
ist in either count I or count II. 

Section 29-2523(2)(c) reads: ‘‘The crime was com- 
mitted while the offender was under the influence of 
extreme mental or emotional disturbance.’’ Only a 
small portion of medical testimony at trial sug- 
gested that the defendant had a mental or emo- 
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his drug and alcohol consumption on the night of the 
killings. We agree that ‘“‘the defendant was not un- 
der the influence of extreme mental or emotional 
disturbance to a degree required by this statutory 
standard.’’ This mitigating circumstance does not 
exist with either count. 

Section 29-2523(2)(d) reads: ‘‘The age of the de- 
fendant at the time of the crime.’’ The defendant 
was 24 years old at the time of the crime. This miti- 
gating circumstance does not exist. 

Section 29-2523(2)(e) reads: ‘‘The offender was 
an accomplice in the crime committed by another 
person and his participation was relatively minor.”’ 
The defendant acted alone in both killings, and we 
agree with the sentencing panel that this mitigating 
circumstance does not exist. 

Section 29-2523(2)(f) reads: ‘‘The victim was a 
participant in the defendant’s conduct or consented 
to the act.’’ The sentencing panel found that this 
circumstance does not exist, and we agree. 

Section 29-2523(2)(g) reads: ‘‘At the time of the 
crime, the capacity of the defendant to appreciate 
the wrongfulness of his conduct or to conform his 
conduct to the requirements of law was impaired as 
a result of mental illness, mental defect, or intoxica- 
tion.’’ We disagree with the sentencing panel’s find- 
ing that this circumstance does not exist. Our rea- 
sons for finding this circumstance applicable are set 
‘out in some detail in the statement of facts. In addi- 
tion, even the prosecuting attorney who tried the 
case in the trial court and in proceedings before the 
sentencing panel conceded on at least two occasions 
that (2)(g) existed. We therefore find as a matter 
of law that mitigating circumstance § 29-2523(2)(g) 
existed. 

In sum, as to count I, we find beyond a reasonable 
doubt two aggravating circumstances, § 29-2523(1)(d) 
and (e), are present. In count II we also find that 
two aggravating circumstances exist, § 29-2523(1)(b) 
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and (e). We further find that mitigating circum- 
stance § 29-2523(2)(g) applies to both counts. 

Under the provisions of 1978 Neb. Laws, L.B. 711, 
codified as part of chapter 29, article 25 (Reissue 
1978), this court must conduct its own review to de- 
termine whether the sentence of death in this case is 
excessive or disproportionate to the penalty imposed 
in cases with the same or similar circumstances. 
We now construe § 29-2521.03 to require an extensive 
review and analysis of all first degree murder con- 
victions for offenses committed on or after April 20, 
1973, including cases presently pending in this court 
on appeal. The 58 cases reviewed are set out in the 
addendum to this opinion. 

State v. Williams, 205 Neb. 56, 287 N.W.2d 18 
(1979), is the most similar to the instant case in that 
they both involved the murder of two women and the 
sexual assault or the attempted sexual assault of one 
of them. More aggravating circumstances were 
found in Williams, but this alone does not eliminate 
the propriety of a death sentence in the instant case. 
As noted in State v. Stewart, 197 Neb. 497, 250 
N.W.2d 849 (1977), our analysis is not confined to a 
mere counting process of aggravating and mitigat- 
ing circumstances but, rather, to a reasoned judg- 
ment as to what factual situations require the impo- 
sition of death and which of those can be satisfied by 
life imprisonment in light of the totality of the cir- 
cumstances present. 

In conclusion, the cases which bear the most simi- 
larity to the acts committed by the defendant in- 
volved a death penalty. There are sufficient factual 
differences between the present case and those 
cases in which a life sentence was imposed, and 
therefore we find that the death sentence of Ran- 
dolph K. Reeves is not disproportionate to the sen- 
tences in previous first degree murder cases, con- 
sidering both the crime and the defendant. 

We have reviewed the remainder of defendant’s 
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assigned errors, find that they are without merit, 
and therefore they will not be discussed. 
AFFIRMED. 
McCown, J., not participating. 
HastTIncs and CaporRa.e, JJ., concur in the result. 
ADDENDUM 
FIRST DEGREE MURDER CASES ANALYZED 
AND REVIEWED AS OF NOVEMBER 15, 1983 
CASES APPEALED AND REPORTED 
State v. Casper, 192 Neb. 120, 219 N.W.2d 226. 
State v. Wilson, 192 Neb. 435, 222 N.W.2d 128. 
State v. Nokes, 192 Neb. 844, 224 N.W.2d 776. 
State v. Russell, 194 Neh. 64, 230 N.W.2d 196. 
State v. Harris, 194 Neb. 74, 230 N.W.2d 203. 
State v. Lytle, 194 Neb. 353, 231 N.W.2d 681. 
State v. McDonald, 195 Neb. 625, 240 N.W.2d 8. 
State v. Ell, 196 Neb. 800, 246 N.W.2d 594. 
State v. Sims, 197 Neb. 1, 246 N.W.2d 645. 
State v. Stewart, 197 Neb. 497, 250 N.W.2d 849. 
*State v. Rust, 197 Neb. 528, 250 N.W.2d 867. 
*State v. Holtan, 197 Neb. 544, 250 N.W.2d 876. 
State v. Simants, 197 Neb. 549, 250 N.W.2d 881 
(conviction reversed). 
State v. Record, 198 Neb. 530, 253 N.W.2d 847. 
*State v. Peery, 199 Neb. 656, 261 N.W.2d 95. 
State v. Beans, 199 Neb. 807, 261 N.W.2d 749. 
State v. Scott, 200 Neb. 265, 263 N.W.2d 659. 
State v. Simpson, 200 Neb. 823, 265 N.W.2d 681. 
State v. Prim, 201 Neb. 279, 267 N.W.2d 193. 
State v. Beers, 201 Neb. 714, 271 N.W.2d 842. 
State v. Fuller, 203 Neb. 233, 278 N.W.2d 756 
(conviction reversed). 
State v. Nielsen, 203 Neb. 847, 280 N.W.2d 904. 
State v. Bennett, 204 Neb. 28, 281 N.W.2d 216. 
*State v. Williams, 205 Neb. 56, 287 N.W.2d 18. 
*State v. Otey, 205 Neb. 90, 287 N.W.2d 36. 
*State v. Anderson and Hochstein, 207 Neb. 51, 296 
N.W.2d 440. 
*State v. Harper, 208 Neb. 568, 304 N.W.2d 663. 
State v. Ditter, 209 Neb. 452, 308 N.W.2d 350. 
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*State v. Moore, 210 Neb. 457, 316 N.W.2d 33. 


State 
State 
State 
State 
State 
State 
State 
State 


<<<<< <<< 


Bradley, 210 Neb. 882, 317 N.W.2d 99. 

. Boyer, 211 Neb. 139, 318 N.W.2d 60. 

. Pope, 211 Neb. 425, 318 N.W.2d 883. 

. Hubbard, 211 Neb. 531, 319 N.W.2d 116. 
Jones, 213 Neb. 1, 328 N.W.2d 166. 

. Lamb, 213 Neb. 498, 330 N.W.2d 462. 

. Searles, 214 Neb. 849, 336 N.W.2d 571. 

. Palmer, 215 Neb. 273, 388 N.W.2d 281 


(conviction reversed). 


State v. Lynch, 215 Neb. 528, 340 N.W.2d 128. 
State v. Tucker, 215 Neb. 636, 340 N.W.2d 376. 
CASES NOT APPEALED TO SUPREME COURT 


State v. Jimmie Ray Anderson 


Sentence 7/26/73 


State v. Kelvin Anderson 


Sentence 9/25/78 


State v. Blackbonette 


Sentence 8/23/82 
State v. Brown 
Sentence 3/25/74 
State v. Bussard 
Sentence 2/22/80 
State v. Floyd 
_Sentence 5/16/78 
State v. Hatcher 
Sentence 4/14/78 
State v. Marshall 
Sentence 3/13/78 
State v. McGee 
Sentence 4/14/80 
State v. Nollen 
Sentence 1/24/83 
State v. Rehbein 
Sentence 6/13/83 
State v. Rowert 
Sentence 12/8/77 
State v. Schaeffer 
Sentence 9/30/77 


State v. Dwayne Tucker 


Sentence 7/28/82 


Dawson County - District Court 
Case No. 14391 

Douglas County - District Court 
Doc. 102, p. 85 

Lancaster County - District Court 
Doc. 59, p. 108 

Douglas County - District Court 
Doc. 88, p. 625 

Red Willow County - District Court 
Case No. 11,542 

Hamilton County - District Court 
Doc. 24, p. 196 

Douglas County - District Court 
Doc. 101, p. 321 

Lancaster County - District Court 
Doc. 48, p. 262 

Sarpy County - District Court 
Doc. 38, p. 170 

Washington County - District Court 
Case No. 8982, Doc. BB, p. 82 

Douglas County - District Court 
Doc. 113, p. 475 

Platte County - District Court 
Case No. 2805 

Hall County - District Court 
Doc. 28, p. 279 

Douglas County - District Court 
Doc. 111, p. 465 


CASES PENDING ON APPEAL IN SUPREME 
COURT NOVEMBER 15, 1983 


No. 83-118 - State v. Lee 


Sentence 1/24/83 


No. 83-342 - State v. Krimmel 


Sentence 4/21/83 


Douglas County - District Court 
Doc. 1138, p. 308 

Douglas County - District Court 
Doc. 114, p. 26 
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No. 83-497 - State v. Elijah Jones Douglas County - District Court 
Sentence 6/13/83 Doc. 114, p. 158 

No. 83-576 - State v. Massey Douglas County - District Court 
Sentence 7/8/83 Doc. 114, p. 368 


*Death Sentence Pending 

KRrivosna, C.J., concurring in part, and in part dis- 
senting. 

I find that I must concur in part and in part dis- 
sent from the majority opinion. I am in complete 
accord with the majority in nearly all of its conclu- 
sions, including its declaration that the court’s re- 
view and analysis in death penalty cases must in- 
clude all first degree murder convictions for of- 
fenses committed on or after April 20, 1973, in- 
cluding cases presently pending in this court on ap- 
peal. Having reached that conclusion, however, I 
believe that for reasons more particularly set out by 
me in my dissents in State v. Williams, 205 Neb. 56, 
287 N.W.2d 18 (1979), State v. Rust, 208 Neb. 320, 303 
N.W.2d 490 (1981), and State v. Harper, 208 Neb. 568, 
304 N.W.2d 663 (1981), the imposition of the death 
penalty in this case violates both the state and fed- 
eral Constitutions as presently interpreted by the 
U.S. Supreme Court, as well as the provisions of 
Neb. Rev. Stat. §§ 29-2519 et seq. (Reissue 1979). 

As I have previously indicated, my conclusion 
here is not based upon any notion that the crime in- 
volved herein was not heinous, as that term is nor- 
mally understood, or that the appellant in this case 
should not receive the most severe sentence which 
the law may impose. Rather, it is because I believe 
the provisions of both the state and federal Constitu- 
tions, adopted by the people, and the provisions of 
§§ 29-2519 et seq., adopted by the people through 
their representatives, the Legislature, have ordered 
otherwise. In my view one cannot review all of the 
cases in which a life was intentionally and unlaw- 
fully taken and conclude that the imposition of the 
death penalty in this case is uniform and propor- 
tional to other cases. The legislative intent as ex- 
pressed in § 29-2521.01 makes clear that the death 
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penalty is not to be imposed in an arbitrary fashion. 
See, also, Furman v. Georgia, 408 U.S. 238, 92 S. Ct. 
2726, 33 L. Ed. 2d 346 (1972). Absent the Legislature 
modifying or repealing §§ 25-2519 et seq., we are 
bound by their provisions. It is not for the courts to 
override the dictates of the people in that regard. 
It is for that reason that I would concur in all of the 
majority’s opinion except that portion which affirms 
the imposition of the death penalty. Instead, I 
would impose a sentence of life and would hope that, 
by imposing a sentence of life, the board of pardons 
would not commute that sentence, so that the appel- 
lant in this case, having taken a life as an animal, 
would be required to spend the rest of his days living 
as an animal, within a cage. In my view that would 
indeed be a far greater punishment for the crime 
committed than even the one imposed by the ma- 
jority. 

BosLauGH, J., concurring. 

I concur in the opinion and judgment of the court 
except as to the analysis and review of death penalty 
cases required by Neb. Rev. Stat. § 29-2521.03 (Reis- 
sue 1979). 

I adhere to the construction of the statute adopted 
by the court in State v. Williams, 205 Neb. 56, 287 
N.W.2d 18 (1979). 


DEBORA MORFELD AND JAMES WILLIAMS, APPELLEES, V. 
HENRY BERNSTRAUCH, DOING BUSINESS AS BERNSTRAUCH 
WRECKER SERVICE, APPELLANT. 

343 N.W.2d 880 


Filed January 20, 1984. No. 82-619. 


1. Replevin: Appeal and Error. Where a jury is waived in a re- 
plevin action, the findings of the trial court will have the effect of a 
jury verdict. 

2. Judgments: Appeal and Error. In considering the sufficiency of 
the evidence to sustain a judgment, an appellate court must view 
the evidence in the light most favorable to the successful party. 
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3. Statutes: Rules of the Road. The statutes comprising the Ne- 
braska Rules of the Road (Neb. Rev. Stat. §§ 39-601 to 39-6,122 (Re- 
issue 1978)) do not apply to private roads or private property. 

4. Constitutional Law: Motor Vehicles: Search Warrants. A pri- 
vately owned automobile may not be removed from private prop- 
erty without the consent of its owner by order of a police officer un- 
less there are exigent circumstances requiring removal, or the of- 
ficer has a search warrant. 

5. Agents. An agent is personally liable to third persons for the 
agent’s misfeasances or positive wrongs. 

6. Replevin: Damages. Under Neb. Rev. Stat. § 25-10,105 (Reissue 
1979), where a plaintiff in a replevin action recovers his property, 
the finder of fact must assess adequate damages to the plaintiff, in- 
cluding damages for loss of use of the wrongfully withheld prop- 
erty, if such property has value for use. 


Appeal from the District Court for Madison 
County: RICHARD P. GARDEN, Judge. Affirmed. 


Brogan & Stafford, P. C., for appellant. 
Richard L. Spittler, for appellees. 


Paul L. Douglas, Attorney General, and Patrick T. 
O’Brien, for amicus curiae State. 


KrivosHa, C.J.,  BoSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


GRANT, J. 

This is an action in replevin brought by plaintiffs, 
Debora Morfeld and James Williams (daughter and 
father and the legal owners of a 1968 Pontiac auto- 
mobile), against defendant, Henry Bernstrauch, do- 
ing business as Bernstrauch Wrecker Service (the 
owner and operator of a towing service). 

At the pretrial conference the parties waived their 
right to jury trial and the case was tried to the court. 
In that event, the findings of the trial court have the 
effect of a verdict of a jury; and on appeal, in con- 
sidering the sufficiency of the evidence to sustain 
the judgment, the evidence will be considered in the 
light most favorable to the successful party, any 
controverted fact will be resolved in that party’s 
favor, and the successful party will have the benefit 
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of every inference reasonably deducible from the 
evidence. First State Bank of Scottsbluff v. Bear, 
172 Neb. 504, 110 N.W.2d 83 (1961). 

After trial the court ordered the automobile re- 
turned to plaintiffs and assessed damages of $9,570, 
plus costs, against defendant. Defendant appeals, 
assigning as error that the trial court erred in deter- 
mining that plaintiffs were entitled to a return of the 
car without paying towing and storage charges and 
that, in any event, the trial court erred in awarding 
excessive damages to plaintiffs. For the reasons 
hereinafter stated we affirm. 

The evidence in the record before us, when viewed 
most favorably to plaintiffs, discloses the following. 
During the late evening of November 14, 1979, an on- 
duty Nebraska state patrolman received a call about 
a ‘‘drunk driver” in a car going south on U.S. High- 
way 81, south of Norfolk, Nebraska. He had also re- 
ceived calls concerning a hit-and-run parked car ac- 
cident at a bar in Norfolk involving an older model 
blue car. The patrolman was informed over his 
radio that the car on Highway 81 had hit an aban- 
doned concrete gas pump island at the Old Home 
Cafe. The patrolman examined the island and saw 
‘‘a knick [sic] in the concrete and blue paint on it.’’ 
The patrolman then followed a trail of liquid, which 
he believed to be from a car’s radiator, from the Old 
Home Cafe to the Custer mobile home court, located 
6 miles south of Norfolk and a quarter of a mile west 
of Highway 81. There the patrolman saw plaintiffs’ 
blue 1968 Pontiac parked in front of a trailer house 
on Lot 6B. The trailer court consisted of 20 units. 
There was a private gravel road, maintained by the 
owner of the trailer court, through the court. Park- 
ing for automobiles was available in front of each 
trailer. The entire trailer court, including the road, 
was private property. 

The patrolman proceeded to the trailer on the lot 
in front of which the car was parked. At the door to 
the trailer home he was met by the former husband 
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of plaintiff Debora Morfeld. Plaintiff and her 
former husband had been divorced for some 2 years, 
but were living together in the trailer with their two 
children. The patrolman inquired of Mr. Morfeld as 
to the ownership of the car in question. Mr. Morfeld 
was not cooperative in this conversation, and an al- 
tercation eventually ensued between the patrolman 
and Mr. Morfeld. Mr. Morfeld was arrested for as- 
sault, handcuffed, and ultimately taken to the Nor- 
folk city jail. 

Plaintiff Morfeld was asleep on the floor through- 
out. The patrolman checked her for injuries, but de- 
termined she was not injured, but probably intoxi- 
cated. There was no evidence at this time as to who 
was driving the 1968 Pontiac before it was parked. 
The patrolman then called for defendant to tow the 
car in question from its parking place to defendant’s 
storage lot. Following the patrolman’s directions, 
defendant entered the private property where the 
car was parked and towed the car to his lot, where 
the car was locked in. 

Debora awakened about 4 a.m. on November 15, 
1979, to find her former husband gone. Mr. Morfeld 
returned to the trailer later in the morning. Debora 
then called defendant and asked if she could have 
her car. Defendant advised her that the matter had 
to be cleared with the State Patrol. Debora then 
called the State Patrol and was told that it would 
take 3 days to ‘‘clear the car,’’ because the patrol 
wanted to take paint samples from the car. Debora 
waited the 3 days and again called defendant, who 
informed her that the car had been released by the 
patrol and that Debora could have the car upon pay- 
ment of the storage and towing fees. Debora re- 
fused to pay, and defendant refused to release the 
car without payment. The stalemate between the 
parties followed and ultimately resulted in this liti- 
gation. Although it might be noted that only ap- 
proximately $35 separated the parties at this point, 
each party had rigidified its position based on prin- 
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ciple: plaintiff relying on her right to the use of her 
personal property without unlawful interference of 
others, and defendant relying on the workman’s 
right to be paid for his toil. From such disputes 
over principle, extraordinary and expensive litiga- 
tion often springs. 

It should be noted that in connection with the 
events of November 14 and 15, 1979, Debora was 
never charged with any offense of any nature. By 
her testimony in this case, it is clear that Debora 
was driving the 1968 Pontiac south on Highway 81 on 
the night in question. 

We turn, then, to the question of the propriety of 
the defendant’s removal of plaintiffs’ car from the 
private property where it was located. Admittedly, 
the removal was done by defendant at the direction 
of the state patrolman. Defendant’s legal problem 
on this point is that the patrolman was without any 
authority to remove the privately owned car from 
the private property on which it was located. De- 
fendant suggested to the trial court that Neb. Rev. 
Stat. § 39-671 (Reissue 1978) authorized the patrol- 
man to order the car removed, and to require 
Debora to pay the appropriate storage and towing 
fees. In Bassinger v. Agnew, 206 Neb. 1, 290 N.W.2d 
793 (1980), however, this court recognized that the 
Nebraska Rules of the Road, as set forth in Neb. 
Rev. Stat. §§ 39-601 to 39-6,122 (Reissue 1978) (which 
include § 39-671), do not apply to private roads or 
private property. The trial court so held. Once it is 
established that the officer had no statutory au- 
thority to remove the car from private property, 
Debora is entitled to her constitutional rights under 
article I, § 7, of the Constitution of the State of Ne- 
braska to be secure in her person, house, papers, 
and effects against unreasonable searches and sei- 
zures, unless a proper warrant was issued. There 
was no warrant issued in this case, and there were 
no exigent circumstances brought to the attention of 
the trial court to justify a seizure without a warrant. 
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The trial court was correct in determining that the 
officer had ‘‘absolutely no authority to seize the au- 
tomobile in question.’’ 

Once that point is established, we must determine 
defendant’s personal responsibility for his unlawful 
act in seizing the car. Defendant has personal 
knowledge as to the answer to this question. In 
Kuchar v. Bernstrauch, 192 Neb. 225, 219 N.W.2d 764 
(1974), this court considered a replevin action in 
which the plaintiff's car had been seized and im- 
pounded by the State Patrol on suspicion that the car 
was being used to transport marijuana. The car 
was seized by the State Patrol and placed in defend- 
ant’s lot for storage. No showing was ever made 
that any controlled substance was ever found in the 
plaintiff's car. In the Kuchar case, supra, the 
county court had ordered the car released to plain- 
tiff, but defendant (acting in exactly the manner in 
which he reacted to Debora in the instant case) de- 
manded his storage fees before he would release the 
car. Kuchar then filed his replevin action, which 
was denied in the county court. On appeal the dis- 
trict court found for the plaintiff as to the right of 
possession and damages, and remanded the case to 
the county court to determine the damages. This 
court affirmed the action of the district court, stat- 
ing at 227, 219 N.W.2d at 766, ‘‘The defendant’s re- 
fusal to deliver the automobile to the plaintiff on or- 
der of the county court was wrongful and willful. He 
had no lien on the automobile although he had a 
claim against the State for his storage charges. An 
agent is personally liable to third persons for his 
own misfeasances and positive wrongs. Wilson v. 
Thayer County Agricultural Society, 115 Neb. 579, 
213 N.W.2d [sic] 966. 

‘‘The plaintiff was entitled to possession of the au- 
tomobile on March 1, 1973, and for damages for its 
wrongful detention thereafter.’’ 

This case is in exactly the same posture as Kuchar 
v. Bernstrauch, supra. Here, also, defendant’s re- 
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fusal to deliver the car to Debora was wrongful and 
willful. He had no lien on plaintiffs’ car, and de- 
fendant is personally liable to plaintiffs ‘‘for his own 
misfeasances and positive wrongs.’’ 

We turn, then, to the question of damages. The 
controlling statute is Neb. Rev. Stat. § 25-10,105 (Re- 
issue 1979), which provides: ‘‘In all cases when the 
property has been delivered to the plaintiff, where 
the jury shall find for the plaintiff, on an issue 
joined, or an inquiry of damages upon a judgment 
by default, they shall assess adequate damages to 
the plaintiff for the illegal detention of the property; 
for which with costs of suit, the court shall render 
judgment for plaintiff.’’ It is at least of historical 
interest to note that this statute is worded exactly in 
the way in which it was adopted in 1867, except for 
the 1913 correction of the last word ‘‘defendant’’ to 
‘““‘plaintiff.’’ The phrase ‘‘adequate damages to the 
plaintiff for the illegal detention of the property’’ has 
been the subject of much litigation since 1867. De- 
fendant cites us to Romberg v. Hughes, 18 Neb. 579, 
26 N.W. 351 (1886), and informs us that no part of 
that case has ever been overruled. Not so. In 
Schrandt v. Young, 62 Neb. 254, 86 N.W. 1085 (1901), 
Commissioner Roscoe Pound thoroughly analyzed 
the problems of damages in replevin actions. In 
Schrandt, supra at 259, 86 N.W. at 1087, Pound 
states, for the court, ‘‘What, then, is the measure of 
damage for detention? Ordinarily it is interest 
upon the value of the property. [Citations omitted. ] 
But where the use of the property is valuable, the 
value of the use may and often does considerably ex- 
ceed the lawful rate of interest. In such case inter- 
est does not afford adequate compensation, and, ac- 
cordingly, it is well settled that the value of the use, 
where use has a special value above and in excess of 
interest, is recoverable as damages for detention, 
and is the measure thereof, instead of interest.’’ 

Commissioner Pound goes on to state in Schrandt 
v. Young, supra at 263, 86 N.W. at 1088, ‘‘Value of the 
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use of the property is a just and recognized element 
of such damages, and the'right to it should not be 
made nugatory by limiting its recovery to the event 
of a return. Hence we think that Romberg v. 
Hughes should be limited, in its application, to dam- 
ages for depreciation and deterioration, and that 
measure of the damages for detention recoverable 
by a defendant in replevin may be stated thus: He 
may recover, (1) if there is no special value attach- 


ing to use of the property, interest; (2) if the value of © 


use of the property exceeds the interest, then such 
value, without regard to whether the property is re- 
turned, but, in such case, no interest; (3) if loss, de- 
terioration or depreciation occur while the property 
is withheld, then the amount of such loss, damage or 
depreciation, to be conditioned, however, upon re- 
turn of the property, the alternative judgment for 
the value being fixed as of the date of the taking. 
Moreover, the damages for detention must be such 
as grow out of the detention and are connected with 
or incident to the contest over possession.”’ 

It should be noted that Schrandt involved damages 
as computed for a defendant where the taking was 
wrongful, but as stated in White Motor Credit Corp. 
v. Sapp Bros. Truck Plaza, Inc., 197 Neb. 421, 427, 
249 N.W.2d 489, 494 (1977), ‘“‘Damages allowed for 
wrongful detention are succinctly stated in Schrandt 
v. Young (1901), 62 Neb. 254, 86 N.W. 1085. Although 
that case involved damages recoverable by a de- 
fendant under the predecessor statute to section 
25-10,103, R.R.S. 1948, the language is equally appli- 
cable where judgment is for the plaintiff.’’ 

Recognition of the right to recover damages for 
wrongful detention has been recognized in Nebraska 
since 1867. The difficulty in the cases has been how 
to calculate the damage. In this case no such prob- 
lem is present. The parties stipulated, ‘‘That the 
fair and reasonable rental value of the subject auto- 
mobile at all times material hereto would be $10.00 
per day.’’ At the conclusion of plaintiffs’ case, 


os 
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plaintiffs submitted that stipulation, together with 
the calculation that 957 days had elapsed since the 
wrongful taking of the automobile. The trial court 
found that ‘‘the damage for the loss of use of the ve- 
hicle is $10.00 a day.’’ No other evidence on the loss 
of use was submitted by either party. 

The defendant raises the general question as to ex- 
cessiveness of the verdict, and points out that plain- 
tiff Debora Morfeld testified the automobile was 
only worth $1,200 before the impact at the Old Home 
Cafe, while defendant’s witnesses testified that at 
the time of trial the car was only worth $50 or $60. 

Plaintiffs’ car has been ordered returned to them, 
and the value of the car is thus not in question, since 
plaintiffs have not sought or proven any damages for 
depreciation. The value of the use of a car may ex- 
ceed the actual value of the car. It would seem that 
very few Rolls-Royce automobiles will be towed in 
and held for redemption and that the statute in ques- 
tion provided for loss-of-use recovery to provide for 
this very problem where an inexpensive chattel is 
wrongfully seized and, in effect, held for ransom. 
The 1968 Pontiac, whatever its value, was perfectly 
adequate to transport Debora to Norfolk and return 
her to her home. The value of that use has been 
stipulated to be $10 per day. The trial court was 
correct in assessing damages on that basis. 

The whole case, with all its attendant problems, 
could always have been terminated by action of the 
defendant. After the state patrolman told defendant 
he had no further hold on the car, defendant could 
well have drawn on his knowledge of the decision in 
his own case of Kuchar v. Bernstrauch, 192 Neb. 225, 
219 N.W.2d 764 (1974), returned the car, and then ar- 
gued with the State Patrol and Debora about his 
relatively small towing fees. Defendant chose to 
stonewall the matter, and refused to return the car 
even upon filing of the lawsuit. He maintained the 
same attitude throughout the trial—contending that 
the car was worth only $50 or $60 and concluding his 
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evidence with a bill for $1,352 for storage and towing 
of this car. Defendant seems to believe that he is a 
law unto himself on replevin issues in Madison 
County. Short of physical solution of these prob- 
lems, long lawsuits with commensurate high dam- 
ages seem to be the only way to clear up the matter. 

The judgment of the district court is correct, and 
it is affirmed. 

AFFIRMED. 

Bos.LauGu, J., dissenting in part. 

It seems to me that an award of $9,570 for the loss 
of use of a 1968 Pontiac automobile which was in- 
operable and valued at no more than $1,200 was 
clearly excessive. 

A similar factual situation was presented in 
Kroger Food Company v. Singletary, 438 S.W.2d 621 
(Tex. Civ. App. 1969). The trial court had awarded 
the plaintiff, whose car had been converted, $4 a day 
for loss of use. The car had a value of $175; the 
damages awarded for loss of use amounted to $1,760. 
In finding this award excessive the court said at 630: 
‘‘While we have held that there is some evidence of 
the loss of use, we do not believe that the amount of 
this award should be permitted to stand. 

“It has been said in one of the cases, Montgomery 
v. Gallas, 225 S.W. 557, 562 (Tex.Civ.App., 1920, no 
writ): 

“or ** Tt is a matter of common knowledge that 
there would have to be very exceptional circum- 
stances to make the use of property for a year worth 
50 per cent. more than its value. * * *’ 

“There being no ‘exceptional circumstances’ 
shown here, the award ‘for a year’ is more than 
eight times the value of the car. In the case from 
this court cited previously, Brown v. Spector, 70 
S.W.2d 478, 480 (Tex.Civ.App., 1934, no writ), the 
court, after quoting from Gallas, supra, said: 

‘‘ ‘In this case for a period of only 497 days, repre- 
senting the time the automobile was held by Sheriff 
Brown up to the filing of the first amended original 
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petition, judgment was rendered in Spector’s favor 
for the use of his automobile a sum in excess of 51% 
times the value of the automobile at the time it was 
seized. The judgment in the sum of $2,485 for the 
use of this automobile is so against the ‘‘common 
knowledge’’ of mankind as to be fundamentally er- 
roneous.’ 


‘‘Here, the best that plaintiff can contend that he 
was deprived of the use of his car for approximately 
six months, that is, until he got a better one. As- 
suming that he was entitled to the $4.00 for every 
day as the rental value of his old car (an assumption 
upon which the evidence is not completely satisfac- 
tory), the award would not exceed approximately 
$900.00. This figure, in itself, is more than five 
times the market value of his car upon the date it 
was seized. 

“The award of $1,760.00 is so grossly excessive 
that it shocks the judicial conscience. The amount 
of the award for loss of use of the car is considered 
by the court to be excessive by the sum of $860.00. 
In our opinion, under the circumstances of this case, 
damages for the loss of use of plaintiff’s vehicle in 
the amount of $900.00 would be not only adequate but 
generous.’ 

It has been held that any award of damages for 
loss of use must be limited to a certain time period. 
In United States v. Hatahley, 257 F.2d 920 (10th Cir. 
1958), the court said at 923-24: ‘‘[T]he plaintiffs 
were entitled to the market value, or replacement 
cost ...as of the time of taking, plus the use value 

.. Guring the interim between the taking and the 
time they, acting prudently, could have replaced 
{the converted items]. 


‘‘... But the right to such damages [loss of use] 
does not extend forever, and it is limited to the time 
in which a prudent person would replace [the 
items].”’ 
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In that case the court apparently based the limita- 
tion on damages for loss of use on reasoning similar 
to that found in the avoidable consequences rule. 
“The plaintiff who is injured by actionable conduct 
of the defendant, is ordinarily denied recovery for 
any item of special damages he could have avoided 
by reasonable acts, including reasonable expendi- 
tures, after the actionable conduct takes place. 


‘«’,. One of the reasons for the avoidable conse- 
quences rule and the idea that damages should be 
minimized is that economic waste should be avoided. 
The problem usually arises where the cost of repair 
or replacement of damaged property exceeds its 
value ....’’ D. Dobbs, Handbook on the Law of 
Remedies § 3.7 at 186, 188-89 (1973). 

In the present case there are no special circum- 
stances to warrant an award for the loss of use of a 
used automobile greatly in excess of its value. Al- 
though the defendant did not plead that the plaintiffs 
could or should have minimized their damages, 
damage for the loss of use which they suffered 
should be limited to a period in which they, acting 
prudently, could have replaced the vehicle. 

HASTINGS, J., joins in this dissent. 


MARGARET CULLINANE, SPECIAL ADMINISTRATRIX OF 
THE EXSTATE OF SHAWN CULLINANE, DECEASED, 
APPELLANT, V. INTERSTATE [RON & METAL, INC., A 
NEBRASKA CORPORATION, ET AL., APPELLEES. 

343 N.W.2d 725 


Filed January 20, 1984. No. 82-729. 


1. Directed Verdict. A motion for directed verdict must be treated as 
an admission of the truth of all material and relevant evidence sub- 
mitted on behalf of the party against whom the motion is directed. 
Such party is entitled to have every controverted fact resolved in 
his favor and to have the benefit of every inference that can rea- 
sonably be deduced from the evidence. 
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2. Minors: Negligence. If the actor is a child, the standard of care 
to which he must conform to avoid being contributorily negligent is 
that of a reasonable person of like age, intelligence, and experience 
under the same circumstances. 

3. Trial: Negligence. Where reasonable minds might draw different 
conclusions from the evidence, the question as to negligence or con- 
tributory negligence under the circumstances is a matter for deter- 
mination by the jury. 

Appeal from the District Court for Douglas County: 
JAMES M. MurRpuy, Judge. Reversed and remanded. 


Norman Denenberg, for appellant. 


Thomas J. Walsh, Jr., of Walsh, Walentine, Miles, 
Fullenkamp & O’Toole, for appellees. 


KRIVOSHA, C.J., BOSLAUJGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


WHITE, J. 

This is a wrongful death action brought by the spe- 
cial administratrix of the estate of Shawn Cullinane, 
plaintiff-appellant, against Interstate Iron & Metal, 
Inc. (Interstate), and Sam Bittner, defendants- 
appellees. Plaintiff contends that Interstate, 
through its owner, Sam Bittner, was negligent in 
failing to properly maintain a building located at 
2900 B Street, Omaha, Nebraska, and that this al- 
leged negligence was the proximate cause of Shawn 
Cullinane’s death. The district court for Douglas 
County, at the conclusion of plaintiff’s case in chief, 
sustained the defendants’ motion for a directed ver- 
dict. We reverse and remand. 

We review the facts, noting that, in light of the di- 
rected verdict in favor of defendants, the plaintiff is 
entitled to have all competent evidence adduced on 
her behalf treated as true, to have every contro- 
verted fact resolved in her favor, and to have the 
benefit of every inference that can reasonably be 
drawn from the evidence. Bank of Valley v. Matt- 
son, 215 Neb. 596, 339 N.W.2d 923 (1983). 

In February 1981 Interstate, a Nebraska corpora- 
tion, acquired a 6-acre tract of land located in the 
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vicinity of 2900 B Street, Omaha, Nebraska. This 

property was formerly the Allied Mills plant, and al- 

though not located in a highly populated area of the 
city, there is residential property in the immediate 
area. 

The property contained a series of structures, in- 
cluding a grain elevator and approximately seven 
other buildings. Attached to the grain elevator, on 
the north end of the property, was a two-story build- 
ing in which the accident in question occurred. On 
March 19, 1981, Sam Bittner, in his capacity as presi- 
dent of Interstate, contracted with Patrick Cox and 
Frank Bode for the sale of the scrap steel located in 
this building. This contract is set forth in pertinent 
part as follows: 

“MARCH 19, 1981 
INVOICE 
TO: FRANK BODY [sic] and PAT COX d/b/a 
BODY [sic] CONSTRUCTION 105 Longview 
Route 4, Council Bluffs, Iowa 51501 
SOLD: All scrap steel in Building 12, 2900 ‘B’ Street 
Omaha, Nebraska, 68105. 

TERMS: $5,000.00 payable as follows: $2,000.00 
down $3,000.00 balance when starting 
lower floor of two story building. Waiver 
signed and made a part of this invoice.”’ 

Cox and Bode later entered into an agreement to 
sell Thomas Cullinane, the father of the deceased, a 
portion of the steel removed from the building. At 
approximately 6:30 a.m. on Saturday, May 2, 1981, 
Thomas Cullinane, accompanied by his 10-year-old 
son, Shawn, arrived on the premises. Thomas Cul- 
linane was there to assist Cox and Bode with the re- 
moval of the steel beams, and intended to go to Des 
Moines, Iowa, later that day. Thomas Cullinane 
parked his pickup truck approximately 100 to 150 
feet away from the building. At approximately 8:15 
a.m. the crane arrived to be used for loading the 
steel beams onto trucks. Thomas Cullinane told his 
son to stay in his pickup while he assisted the other 
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workers on the top floor of the two-story building. At 
approximately 9 a.m. Shawn went up to the second 
floor of the building where the men were working. 
Thomas Cullinane instructed his son to return to the 
pickup truck, as it was dangerous for Shawn to be 
there. Shawn obeyed and returned to the truck. 
Later that morning, however, Shawn apparently re- 
entered the building and fell through one of the open 
holes on the northwest portion of the second floor. 
At approximately 10:15 a.m. Sam Bittner and an- 
other employee of Interstate discovered Shawn’s 
body on the lower level of the building directly under 
a 24-inch-square opening located on the second floor. 
Shawn was then taken to St. Joseph’s Hospital, Oma- 
ha, Nebraska, where he died 26 hours later. 

The facts that the building in question was not 
fenced or secured, that there were no warning signs 
present, and that the numerous holes on the second 
floor were for the most part uncovered are undis- 
puted. It is also undisputed that prior to the acci- 
dent both Sam Bittner and Thomas Cullinane knew 
of the unguarded holes and their potential hazard, 
especially if children were present. 

At the close of plaintiff’s case in chief, the trial 
court directed a verdict for the defendants, os- 
tensibly on the theories that Interstate and Sam Bitt- 
ner had relinquished possession and control of the 
building to Cox and Bode, and, consequently, what- 
ever liability, if any, that existed would be their lia- 
bility, not defendants’ liability; that Shawn Cullinane 
was contributorily negligent as a matter of law; and 
that the ‘‘attractive nuisance’’ doctrine was not ap- 
plicable to the facts of this case. 

From our review of the record we conclude that it 
was error for the trial court to hold, as a matter of 
law, that defendants relinquished all possession and 
control of the building. The contract defendants en- 
tered into with Cox and Bode was not for the sale of 
the entire building but, rather, only for the scrap 
steel in the building. Cox and Bode had no right to 
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remove any other material from the premises. Of 
further interest is the fact that Cox and Bode never 
removed the steel from the first floor of the building. 
In fact, after the accident occurred, Sam Bittner 
would not allow Cox and Bode to remove that steel. 
Defendants later sold the first floor steel to another 
party. Although it is true, as defendants contend, 
that they had no control over the method in which 
the steel was removed, Sam Bittner and other Inter- 
state employees entered the building at least once 
during the period in which the removal of the steel 
was taking place. This evidence adduced by plain- 
tiff at trial would permit a jury to find that defend- 
ants had not relinquished exclusive possession and 
control of the building to Cox and Bode. 

On the issue of Shawn Cullinane’s contributory 
negligence, the standard of care to which a child 
must conform was set in Huff v. Ames, 16 Neb. 139, 
141, 19 N.W. 623, 624 (1884): ‘‘ ‘[T]he rule as to con- 
tributive negligence of a child is, that it is required 
to exercise only that degree of care which a person 
of the age of this plaintiff would naturally and ordi- 
narily use in the same situation and under the same 
circumstances.’ ”’ 

In 1917, and still applicable today, we held in Rule 
v. Claar Transfer & Storage Co., 102 Neb. 4, 165 N.W. 
883 (1917), that, as a general rule, whether a child 11 
years of age is of sufficient knowledge, discretion, 
and appreciation of danger that he may be held 
guilty of contributory negligence is a question for 
the jury to determine. See, also, Camerlinck v. 
Thomas, 209 Neb. 843, 312 N.W.2d 260 (1981); Sacca 
v. Marshall, 180 Neb. 855, 146 N.W.2d 375 (1966). 

The fact that the holes in the second floor pre- 
sented a hazardous condition of which Sam Bittner 
was aware is uncontroverted. During direct ex- 
amination Paul Behounek, an employee of Inter- 
state, testified as follows: ‘‘Q. Was there — On 
these three occasions when you walked over to the 
building with Sam, was there ever anything said 
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about those holes? A. Yes, Sam said, ‘Watch your 
step on the holes’ everytime we’d go in, and he said, 
‘They really ought to be covered,’ but they never did 
get covered.”’ 

Another witness who had been in the building on 
several occasions testified that he had almost 
walked into one of the holes himself. This issue of 
Shawn Cullinane’s contributory negligence, or the 
degree thereof, should have been submitted to the 
jury. 

Defendants argue, and the trial court found, that 
the ‘‘attractive nuisance’’ doctrine does not apply to 
this case. The Restatement (Second) of Torts § 339 
(1965), which has been adopted in Nebraska, sets out 
the five elements necessary for a child to meet in or- 
der to recover from a possessor of land: ‘‘(a) the 
place where the condition exists is one upon which 
the possessor knows or has reason to know that chil- 
dren are likely to trespass, and 

‘‘(b) the condition is one of which the possessor 
knows or has reason to know and which he realizes 
or should realize will involve an unreasonable risk of 
death or serious bodily harm to such children, and 

‘‘(¢) the children because of their youth do not dis- 
cover the condition or realize the risk involved in in- 
termeddling with it or in coming within the area 
made dangerous by it, and 

‘‘(d) the utility to the possessor of maintaining the 
condition and the burden of eliminating the danger 
are slight as compared with the risk to children in- 
volved, and 

‘‘(e) the possessor fails to exercise reasonable 
care to eliminate the danger or otherwise to protect 
the children.’’ Id. at 197. See, Davis v. Cunning- 
ham, 196 Neb. 8, 241 N.W.2d 343 (1976); Gubalke v. 
Estate of Anthes, 189 Neb. 385, 202 N.W.2d 836 (1972). 

Defendants contend that because Shawn was 
brought to the premises by his father, he was not 
“attracted’’ to the dangerous condition. Defendants 
further contend that the proximate cause of Shawn’s 
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death was not the condition of the building but, 
rather, the negligence of the father in failing to prop- 
erly supervise his son. 

Although the evidence is clear that Thomas Culli- 
nane did indeed bring Shawn onto the premises 
where the building was located, it is just as clear 
that Mr. Cullinane did not bring Shawn onto the sec- 
ond floor of the building where the accident oc- 
curred. We need not speculate as to the possible 
reasons why Shawn reentered the building after he 
was warned to remain in the pickup truck; suffice it 
to say that Shawn’s father did not bring him to the 
second floor of the building where the accident oc- 
curred. 

Finally, on the issue of Thomas Cullinane’s super- 
vision of his son, we again find that this question 
should have been submitted to the jury. The law is 
well established in Nebraska that where there are is- 
sues as to the existence of negligence, contributory 
negligence, and proximate cause of an injury, those 
issues must be submitted to the jury. City of 
Omaha v. Houlihan, 72 Neb. 326, 100 N.W. 415 (1904); 
Holly v. Mitchell, 213 Neb. 208, 328 N.W.2d 750 (1982). 

REVERSED AND REMANDED. 

BosLauGH, J., dissenting. 

The building in which Shawn Cullinane was fatally 
injured was located on a 6-acre industrial tract and 
was in the process of being demolished. A different 
standard of care is applicable to the owner of a 
building which is undergoing demolition. 

An owner of a building being demolished owes no 
duty to keep the building in repair even to those 
properly within it. ‘‘It would be an absurdity to say 
that a building must be kept in repair while being 
demolished.’’ Matthews v. Southern Amusement 
Company, 199 So. 2d 403, 404-05 (La. App. 1967). See, 
also, Atkins v. Urban Redevelopment Auth., etc., 263 
Pa. Super. 37, 396 A.2d 1364 (1979). 

The rule is similar to that applicable to a street or 
highway under construction or repair. The duty to 
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keep the highway in reasonably safe condition for 
travel is remitted during the time when repairs or 
improvements are in progress. Bruno v. Gunnison 
Contractors, Inc., 176 Neb. 462, 126 N.W.2d 477 
(1964); City of Lincoln v. Calvert, 39 Neb. 305, 58 
N.W. 115 (1894). The duty then is to warn the public 
that the highway is under construction or closed. 

In Neal, Admr. v. Home Builders, Inc., 232 Ind. 
160, 111 N.E.2d 280 (1953), it was held not feasible to 
barricade a semiconstructed building so as to pre- 
vent trespasses by children. The court stated at 
188-89, 111 N.E.2d at 294: ‘‘We believe it equally 
true in the case at bar that any barricade at the en- 
trance to the semi-completed house, of sufficient 
size and strength to keep children out of the build- 
ing, would destroy the very purpose for which the 
opening is maintained during the construction of the 
building. It is common knowledge that carpenters 
and other workmen use such openings as a means of 
ingress and egress into and out of the building in the 
performance of their duties in connection with the 
construction thereof, and to require them to remove 
and replace the barricade every time they went in or 
out of the building would delay its completion and 
place an undue burden on the owner of the property. 
Chicago, etc. R. Co. v. Fox (1906), 38 Ind. App. 268, 
275, 70 N.E. 81. - 

“The owner or builder of a dwelling house is not 
an insurer of the safety of children who come upon 
or into the building while under construction either 
as trespassers or licensees, by permission or suf- 
ferance, for the purpose of play. 

‘“*The simple fact that a child non sui juris is in- 
jured will not import negligence to a defendant. It 
may be argued that a child of tender years is in- 
capable of protecting itself and hence the law im- 
poses the duty upon landowners. The primary duty 
of protecting children by nature and by law devolves 
upon their parents who have legal power to control 
their actions and whose moral duty it is to keep their 
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children from entering upon dangerous premises— 
an obligation equal at least to the moral obligation of 
the landowner to fence them out.’ dHolstine v. Di- 
rector, etc. Railroads (1922), 77 Ind. App. 582, 594, 
184 N.E. 303, supra.”’ 

Shawn did not enter the building with the express 
or implied consent of the owner. As such he was a 
trespasser or bare licensee, since he had been 
brought to the property by his father. Generally, 
the only duty owed to a trespasser is to refrain from 
willfully or wantonly injuring him. Bosiljevac v. 
Ready Mixed Concrete Co., 182 Neb. 199, 153 N.W.2d 
864 (1967). 

This is not a case of a child attracted to a building 
under circumstances where the owner should have 
realized that children would be likely to trespass and 
not realize the seriousness of the risk, and in which 
the burden of eliminating the danger was slight as 
compared to the risk. 

No question of warning is involved, since Shawn 
had been instructed by his father not to enter the 
building because of the danger involved. 

HAsTInGs and CaApPorALe, JJ., join in this dissent. 


MICHAEL HUGENE HOYLE, APPELLANT, V. HARRY 
‘““PETE’’ PETERSON, DIRECTOR OF THE DEPARTMENT OF 
MOTOR VEHICLES, STATE OF NEBRASKA, ET AL., 
APPELLEES, 

343 N.W.2d 730 


Filed January 27, 1984. No. 82-656. 


Implied Consent Law: Blood, Breath, and Urine Tests. A motorist’s 
subsequent offer to take the blood alcohol test previously refused 
does not nullify or cure such driver’s initial refusal to take the test 
requested by the arresting officer. 


Appeal from the District Court for Lancaster 
County: DALE E. Faurnsrucu, Judge. Affirmed. 
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Robert L. Anderson, for appellant. 


Paul L. Douglas, Attorney General, and Ruth 
Anne E. Galter, for appellees. 


KrivosHa, C.J.,  BoOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


SHANAHAN, J. 

Michael Eugene Hoyle appeals the judgment of 
the district court for Lancaster County, Nebraska, 
affirming an order of Harry ‘‘Pete’’ Peterson, direc- 
tor of the Department of Motor Vehicles, State of 
Nebraska, namely, revocation of Hoyle’s Nebraska 
operator’s license and operating privileges for 6 
months on account of Hoyle’s refusal to submit to a 
test authorized by Nebraska’s implied consent law, 
Neb. Rev. Stat. §§ 39-669.08 et seq. (Reissue 1978). 
We affirm. 

Hoyle’s driving his car erratically at a high rate of 
speed on a Lincoln street attracted the attention of 
Officer R. S. Kubicek of the Lincoln Police Depart- 
ment shortly after 2 a.m. on April 30, 1981. After 
Hoyle ‘‘failed’’ a preliminary breath test adminis- 
tered at the scene, Kubicek arrested Hoyle at 2:24 
a.m. and transported him to the city-county jail in 
Lincoln. 

At 2:35 a.m. in the jail Kubicek read to Hoyle an 
“implied consent advisement post arrest’’ form. 
Hoyle also read the form, said he understood the 
form and had no questions, but refused to sign that 
form as the ‘‘person advised.’’ Around 3 a.m., at 
the request of Hoyle, Kubicek placed a call to 
Hoyle’s attorney. In that telephone call Kubicek 
gave Hoyle’s full name to the attorney. Hoyle testi- 
fied that the attorney ‘‘just told me not to take the 
test.”’ The attorney had previously represented 
Hoyle’s brother. In giving the advice not to take the 
test, the attorney believed that he was talking to 
Hoyle’s brother. After the telephone conference in- 
volving Hoyle’s attorney, Kubicek asked Hoyle to 
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take a breath test. Based on the advice given by his 
attorney during the telephone call, Hoyle refused to 
take the test. Realizing the mistaken identity of his 
caller, the attorney telephoned Kubicek some 7 min- 
utes after the initial call, i.e., around 3:07 a.m. The 
attorney testified that Kubicek said ‘‘it was too late’ 
for the test because the officer had ‘‘turned the ma- 
chine off already.’’ 

The director of the Department of Motor Vehicles 
found that Hoyle’s refusal to submit to the test was 
not reasonable, and revoked Hoyle’s operator’s li- 
cense and operating privileges. This revocation was 
affirmed by the district court. 

The long-range objective of the implied consent 
law is reduction of carnage caused through operation 
of motor vehicles by drivers with impaired ability 
as a result of drinking alcohol, an intoxicating and 
dangerous drug. The effect will be protection of the 
public and not merely punishment of the offending 
driver. The more immediate purpose of the implied 
consent law is the test authorized to provide evi- 
dence of the alcohol contained in the blood of one ar- 
rested for driving while under the influence of alco- 
holic liquor. See Neb. Rev. Stat. § 39-669.07 (Re- 
issue 1978). In this manner the implied consent law 
supplies a means to obtain evidence of a driver’s in- 
toxication or sobriety, as well as a system for detect- 
ing the drunken driver. See, Ziemba v. Johns, 183 
Neb. 644, 163 N.W.2d 780 (1968); Peterson v. State, 
261 N.W.2d 405 (S.D. 1977); Currier v. Motor Ve- 
hicles, 20 Wash. App. 16, 578 P.2d 1325 (1978); 
Krueger v. Fulton, 169 N.W.2d 875 (Iowa 1969); 
People v. Shorkey, 23 Ill. App. 3d 662, 321 N.E.2d 46 
(1974); cf. Zidell v. Bright, 264 Cal. App. 2d 867, 71 
Cal. Rptr. 111 (1968). 

If a driver’s refusal to submit to a test authorized 
by law is reasonable under the circumstances, there 
can be no revocation of the driver’s license and op- 
erating privilege. See § 39-669.16. See, also, Mar- 
tinez v. Peterson, 212 Neb. 168, 322 N.W.2d 386 
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(1982); Wiseman v. Sullivan, 190 Neb. 724, 211 
N.W.2d 906 (1973). On the other hand, if the refusal 
to submit to the test is not reasonable, revocation of 
the driver’s license and operating privilege is a con- 
sequence of such refusal. See, §§ 39-669.15 and 
39-669.16; Stevenson v. Sullivan, 190 Neb. 295, 207 
N.W.2d 680 (1973); cf. Wiseman v. Sullivan, supra. 
Justifiable refusal of the test depends upon some il- 
legal or unreasonable aspect in the nature of the re- 
quest, the test itself, or both. 

In a driver’s course through the implied consent 
law, there comes a ‘‘point of no return.” After a 
reasonable opportunity to make a decision has been 
afforded a motorist, a decision simply has to be 
made. Will the motorist submit to the test, ‘‘Yes’’ 
or ‘‘No’’? See People v. Shorkey, supra. In the oft- 
cited case of State v. Pandoli, 109 N.J. Super. 1, 4, 
262 A.2d 41, 42 (1970), there is the following: ‘‘Hav- 
ing in mind the remedial purpose of the statute, and 
the rapidity with which the passage of time and the 
physiological processes tend to eliminate evidence 
of ingested alcohol in the system, it is sensible to 
construe the statute to mean that anything substan- 
tially short of an unqualified, unequivocal assent to 
an officer’s request that the arrested motorist take 
the test constitutes a refusal to do so. [Citation 
omitted.] The occasion is not one for debate, ma- 
neuver or negotiation, but rather for a simple ‘yes’ 
or ‘no’ to the officer’s request.’’ As a corollary to 
Pandoli, a motorist is not required to execute mental 
gymnastics in order to respond to an officer’s proper 
request for the test. 

Nebraska law does not recognize any conditional 
or qualified refusal to take a test authorized by the 
implied consent law. See Winter v. Peterson, 208 
Neb. 785, 305 N.W.2d 803 (1981). ‘‘A refusal to sub- 
mit to a chemical test occurs within the meaning of 
the implied consent law when the licensee, after be- 
ing asked to submit to a test, so conducts himself as 
to justify a reasonable person in the requesting offi- 
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cer’s position in believing that the licensee under- 
stood that he was asked to submit to a test and mani- 
fested an unwillingness to take it.’’ Martinez v. 
Peterson, supra at 171, 322 N.W.2d at 388. To consti- 
tute a refusal it is only required that a driver under- 
stand that he has been asked to take a test and that 
such driver has manifested an unwillingness to take 
the requested test. See, Wohlgemuth v. Pearson, 
204 Neb. 687, 285 N.W.2d 102 (1979); Winter v. Peter- 
son, supra; Martinez v. Peterson, supra. Nothing in 
the record indicates that Hoyle did not understand 
that he was requested to take a test authorized by 
the implied consent law. After the officer read the 
implied consent form to Hoyle, Hoyle himself read 
the form and had no question about it. 

The issue in this case is whether a motorist’s sub- 
sequent offer to take a test to determine alcoholic 
content of blood cures or nullifies an earlier refusal 
to submit to the test requested by the arresting of- 
ficer. 

A driver who has been arrested for operating a 
motor vehicle upon a public street or highway while 
under the influence of intoxicating liquor is not en- 
titled to have a lawyer present during administra- 
tion of a test authorized under the Nebraska implied 
consent law. See Wiseman v. Sullivan, supra. A re- 
fusal to grant a motorist’s request to contact an at- 
torney before consenting to a test under the Ne- 
braska implied consent law affords no reasonable 
ground for refusing to submit to the test. See, 
Rusho v. Johns, 186 Neb. 131, 181 N.W.2d 448 (1970); 
Stevenson v. Sullivan, supra. A driver is not en- 
titled to consult with a lawyer before taking a test, 
nor is the test required to be delayed by a driver’s 
request that he be permitted to contact a lawyer 
concerning the test requested by the arresting offi- 
cer. See Winter v. Peterson, supra. 

In Heffernan v. Kissack, 192 Neb. 637, 638, 223 
N.W.2d 486, 487 (1974), we held: ‘‘A single request 
to submit to a test is sufficient. There is no require- 
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ment that a second request be made if the person ar- 
rested refuses to submit to the test.’’ See, also, 
Winter v. Peterson, supra. If consultation with an 
attorney before a driver’s decision whether to take 
the test is irrelevant to the question of reasonable re- 
fusal, the quality or accuracy of an attorney’s ad- 
vice given before a driver’s refusal is equally irrele- 
vant to that question. 

There is nothing in § 39-669.15 (refusal to submit to 
the test) which implies additional time for reflection 
or reconsideration after a driver’s refusal to take 
the test. In fact, the statute indicates to the con- 
trary, viz, ‘If a person arrested pursuant to section 
39-669.08 refuses to submit to the chemical test of 
blood, breath, or urine required by that section, the 
test shall not be given ....’’ (Emphasis supplied.) 
There are several factors militating against the ar- 
gument for additional time to allow a driver’s subse- 
quent offer to take the test. As time elapses be- 
tween arrest and the test, the reliability and ac- 
curacy of the test diminishes. See, Peterson v. 
State, 261 N.W.2d 405 (S.D. 1977); Harlan v. State, 
113 N.H. 194, 308 A.2d 856 (1973). The time element 
may require involvement of an expert to extrapolate 
information derived from a delayed test. See Peter- 
son v. State, supra. This tends to unnecessarily 
compound or complicate matters of evidence. Also, 
permitting a delayed test at the subsequent offer of 
the motorist would require officers to wait and see if 
there was a change of mind by the refusing motorist, 
and would require officers to forego other responsi- 
bilities in order to arrange the belated test—all con- 
trary to the clear intent behind the implied consent 
law that the test be submitted and completed expe- 
ditiously. See, Peterson v. State, supra; Krueger v. 
Fulton, 169 N.W.2d 875 (Iowa 1969); People v. 
Shorkey, 23 Ill. App. 3d 662, 321 N.E.2d 46 (1974); 
Zidell v. Bright, 264 Cal. App. 2d 867, 71 Cal. Rptr. 
111 (1968); Currier v. Motor Vehicles, 20 Wash. App. 
16, 578 P.2d 1325 (1978); State v. Palmer, 291 Minn. 
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302, 191 N.W.2d 188 (1971). By the clear weight of 
the authority presented to us, and we so hold, a mo- 
torist’s subsequent offer to take the blood alcohol 
test previously refused does not nullify or cure such 
driver’s initial refusal to take the test requested by 
the arresting officer. We believe that to be the 
proper rule. Any other interpretation would serve 
only to frustrate the implied consent law. 

We must affirm the judgment of the district court 
in view of what has been done according to Hoyle. 

AFFIRMED. 

WHITE, J., dissenting. 

I agree that this court in Winter v. Peterson, 208 
Neb. 785, 787, 305 N.W.2d 803, 806 (1981), directly held 
that ‘‘f[a] single request to submit to a test is suffi- 
cient. There is no requirement that a second request 
be made if the person arrested refuses to submit to the 
test.’’ Iam convinced that this is too harsh a result. 

The Supreme Court of Hawaii in State v. Moore, 62 
Hawaii 301, 307, 614 P.2d 931, 935 (1980), observed: 
“It is true that many courts have held that there is a 
binding ‘refusal to submit’ where a motorist is of- 
fered a chemical test and at first refuses or delays in 
consenting but subsequently changes his mind and 
requests a test. [Citations omitted.] We, however, 
decline to hold with a rule of law which would rigidly 
and unreasonably bind an arrested person to his first 
words spoken, no matter how quickly and under 
what circumstances those words are withdrawn. We 
consider the better rule to be one which takes into 
consideration the fairness to all parties of permitting 
an arrested person later to change his mind.’’ The 
Hawaii court then quoted at 307-08, 614 P.2d at 935, 
the North Dakota Supreme Court in Lund v. Hjelle, 
224 N.W.2d 552 (N.D. 1974): ‘‘ ‘Since the accuracy 
of a chemical test under [the Implied Consent Law] 
does not depend upon its being administered im- 
mediately after an arrest, accident or other event, 
and thus a delay for a reasonable period of time 
while an arrested person considers or reconsiders a 
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decision whether or not to submit to a chemical test 
will not frustrate the object of the Legislature in en- 
acting [the Implied Consent Law], we hold that 
where, as here, one who is arrested for driving while 
under the influence of intoxicating liquor first re- 
fuses to submit to a chemical test to determine the 
alcoholic content of his blood and later changes his 
mind and requests a chemical blood test, the subse- 
quent consent to take the test cures the prior first re- 
fusal when the request to take the test is made 
within a reasonable time after the prior first re- 
fusal; when such a test administered upon the subse- 
quent consent would still be accurate; when testing 
equipment or facilities are still readily available; 
when honoring a request for a test, following a prior 
first refusal, will result in no substantial incon- 
venience or expense to the police; and when the indi- 
vidual requesting the test has been in police custody 
and under observation for the whole time since his 
arrest.’ ”’ 

The Hawaii court concluded at 308, 614 P.2d at 935: 
“‘We adopt the criteria of the North Dakota Supreme 
Court. We hold that unless a delay would materially 
affect the test results or prove substantially incon- 
venient to administer, a subsequent consent may 
cure a prior refusal to be tested.’’ 

A total of 7 minutes elapsed between the first re- 
fusal and the change of mind. That first mistaken 
refusal produces for the appellant here disastrous 
consequences, subjecting him not only to the under- 
lying charge, if meritorious, but to an additional 
charge of refusing to submit to a chemical test. We 
think this is both on its face patently unfair and un- 
reasonable. The majority cites in support of this po- 
sition the case of Wohlgemuth v. Pearson, 204 Neb. 
687, 285 N.W.2d 102 (1979). The facts of the case are 
distinguishable here. In Wohlgemuth the only ques- 
tion was not whether there was a manifestation of an 
intent to refuse, but whether or not the defendant 
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was, in fact, capable of making a refusal at all. See 
the dissent of Boslaugh, J., at 692. 

As there was no harm to the state’s position by al- 
lowing the defendant to change his mind and to take 
the test within a reasonable period after the first re- 
fusal, I would reverse the decision of the trial court. 

BOSsLAuGH, J., joins in this dissent. 


JUDY AND PATRICK OSMERA ET AL., APPELLANTS, V. 
THE SCHOOL DISTRICT OF SEWARD, IN THE COUNTY OF 
SEWARD, IN THE STATE OF NEBRASKA, ET AL., 
APPELLEES. 

343 N.W.2d 886 


Filed January 27, 1984. No. 82-726. 


Estoppel. The essential elements of equitable estoppel are: As to 
the party estopped, (1) conduct which amounts to a false represen- 
tation or concealment of material facts, or, at least, which is calcu- 
lated to convey the impression that the facts are otherwise than, 
and inconsistent with, those which the party subsequently attempts 
to assert; (2) the intention, or at least the expectation, that such 
conduct shall be acted upon by, or influence, the other party or 
other persons; and (3) knowledge, actual or constructive, of the 
real facts. As to the other party, (4) lack of knowledge and of the 
means of knowledge of the truth as to the facts in question; (5) re- 
liance, in good faith, upon the conduct or statements of the party to 
be estopped; and (6) action or inaction based thereon of such a 
character as to change the position or status of the party claiming 
the estoppel, to his injury, detriment, or prejudice. 


Appeal from the District Court for Seward County: 
WILLIAM H. Norton, Judge. Affirmed. 


John F. Recknor of Barlow, Johnson, DeMars & 
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CAPORALE, SHANAHAN, and GRANT, JJ. 


SHANAHAN, J. 
Judy and Patrick Osmera commenced an action in 
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the district court for Seward County seeking an in- 
junction to prevent the School District of Seward and 
its board of education (Seward) from closing the 
Ulysses attendance center until a majority of the 
patrons of the former Ulysses school district either 
petitioned or voted to close the attendance center. 
(Reference to ‘‘Osmeras’’ includes all plaintiffs 
voters of the Ulysses school district who have joined 
in the lawsuit.) Finding that the Osmeras failed to 
prove the elements of equitable estoppel, the district 
court denied the injunction. We affirm. 

Before the 1958-59 school year, Seward decided not 
to accept nonresident high school tuition students. 
Thereafter, Seward and the Class I school districts 
undertook a plan for reorganization of the districts. 
On December 17, 1958, the Ulysses school board 
(Ulysses) and Seward undertook negotiations for 
possible merger of the two districts. Ulysses was a 
Class II school district maintaining a high school. 

In March 1959 the voters of the Class I districts de- 
feated the plan for reorganization of Seward and the 
Class I districts. Seward reaffirmed its refusal re- 
garding nonresident high school tuition students. To 
counter that refusal by Seward, citizens of the rural 
areas considered building a rural high school, but 
this alternative proved unattractive. The Class I 
districts began negotiations with Seward so that 
their students might attend school in Seward. On 
June 6, 1959, there emerged from those negotiations 
a document entitled ‘‘Cooperative Reorganization 
Commitments’”’ involving Seward and the Class I 
districts. Ulysses never participated in the negoti- 
ations or ‘Cooperative Reorganization Commit- 
ments’’ achieved by the Seward and the Class I dis- 
tricts. 

The Cooperative Reorganization Commitments in- 
cluded specific and express provisions, namely: 
‘‘Hach presently existing Class I School District will 
be designated as a Ward School and supervised by a 
Ward School Committee of three members who are 
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patrons of that district. No Ward School will be 
closed, except after a vote or petition by a majority 
of the school patrons in the area that formerly com- 
prised that school district’? (Commitment No. 2), 
and ‘‘Class I school districts signing and filing such 
petitions may, if they wish, place therein a condition 
that the same shall not be acted upon until the total 
assessed valuation of the Seward School District 
shall equal the sum of Fourteen Million Dollars’’ 
(Commitment No. 5). 

After adoption of the Cooperative Reorganization 
Commitments, petitions were circulated in the Class 
I districts for the creation of a new school district to 
include the Class I districts and Seward. The peti- 
tions were approved by the county reorganization 
committee and the state reorganization committee. 
During the 10-day period after the county hearing on 
the petitions for reorganization, pursuant to Neb. 
Rev. Stat. § 79-402 (Cum. Supp. 1957), some signa- 
tories withdrew their names from the petitions. As 
a consequence of such withdrawals, the petitions 
lacked 55 percent of the voters as required by 
§ 79-402 (Cum. Supp. 1957), and the total valuation of 
the proposed district fell below the $14 million speci- 
fied by Commitment No. 5 of the Cooperative Re- 
organization Commitments. 

Around the time that the reorganization involving 
the Class I districts and Seward failed because the 
valuation of the proposed district fell below $14 mil- 
lion, the patrons of Ulysses took a straw vote which 
indicated a preference to consolidate Ulysses with 
Seward rather than the Butler County schools. On 
December 10, 1959, both Ulysses and Seward filed 
their respective petitions for Ulysses’ annexation to 
Seward. See § 79-402 (Cum. Supp. 1957). Neither 
Ulysses’ nor Seward’s petition refers to the Coopera- 
tive Reorganization Commitments of June 6, 1959. 
Further, neither petition contained any other condi- 
tion or exception. On December 11, 1959 (the date 
on which Ulysses and Seward filed their respective 
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petitions), another rural school district petitioned 
for annexation to Seward. The total, combined ef- 
fect of all petitions—that by Ulysses and those of the 
Class I districts which had adopted the Cooperative 
Reorganization Commitments—was a proposed dis- 
trict having an aggregate valuation in excess of $14 
million. Without Ulysses, valuation of the proposed 
district would not have equaled $14 million as re- 
quired by Commitment No. 5 of the Cooperative Re- 
organization Commitments. Pursuant to the peti- 
tions of the various districts, including Ulysses, and 
with approval of the appropriate reorganization 
committees, Seward’s reorganization became effec- 
tive on February 24, 1960. 

After February 24, 1960, and as provided by the 
Cooperative Reorganization Commitments, one-room 
schoolhouses of the former Class I districts were 
closed. Additionally, and sometime after February 
24, 1960, the Ulysses high school was closed. The 
reorganized district (Seward) operated schools hav- 
ing kindergarten through eighth grade in Goehner, 
Staplehurst, Ulysses, and Seward, as well as op- 
erating a high school in Seward. In 1980 kinder- 
garten students of the Ulysses attendance center 
were transported to Staplehurst. 

As requested by Seward, the State Department of 
Education and the University of Nebraska-Lincoln 
made a survey of Seward. The survey reported con- 
siderable problems with the physical plant of the 
Ulysses attendance center, including sagging in the 
floors, water damage, a badly deteriorated roof 
overhang, and that the large window areas were not 
conducive to energy conservation. The report 
noted, ‘‘Any attempt to remedy these problems 
would undoubtedly be more expensive than what 
could be justified for a building of this age and type 
of construction. However, if the district continues 
to use this facility, school officials should have these 
conditions inspected and monitored by personnel 
capable of determining the structural condition and 
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safety of the building.’’ The survey recommended 
that ‘‘{c]onsideration should be given to closing the 
Ulysses attendance center as soon as school officials 
deem it practical.’’ After various meetings with 
voters of Ulysses and patrons of the Ulysses at- 
tendance center, Seward, in February 1982, decided 
to close the Ulysses attendance center at the end of 
the 1981-82 school year. 

When the Ulysses attendance center was closed, 
Osmeras, as Ulysses voters, sued to enjoin the 
closing by Seward. The theory advanced by 
Osmeras was equitable estoppel, that is, Seward’s 
closing the Ulysses attendance center without a vote 
or petition of a majority of Ulysses patrons was con- 
trary to Commitment No. 2 of the Cooperative Re- 
organization Commitments. 

The trial court found that Osmeras had failed to 
establish the elements of equitable estoppel, and re- 
fused to enjoin Seward’s closing the Ulysses at- 
tendance center. 

Osmeras contend the district court erred in reject- 
ing equitable estoppel as a basis for the requested 
injunction. 

The doctrine of equitable estoppel is based on 
grounds of public policy and good faith, and is inter- 
posed to prevent injustice and inequitable conse- 
quences. Koop v. City of Omaha, 173 Neb. 633, 114 
N.W.2d 380 (1962). ‘‘ ‘{Equitable estoppel] is inter- 
posed to prevent injury, fraud, injustice, and in- 
equitable consequences by denying to a person the 
right to repudiate his acts, admissions, or represen- 
tations, when they have been relied on by persons to 
whom they were directed and whose conduct they 
were intended to and did influence.’ ’’ City of Grand 
Island v. Willis, 142 Neb. 686, 697, 7 N.W.2d 457, 463 
(1943) (citing 31 C.J.S. Hstoppel § 63 (1942)). 

“Ordinarily, the doctrine of equitable estoppel 
cannot be invoked against a municipal corpora- 
tion.... Exceptions are made only where right and 
justice so demand. The doctrine is to be applied 
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with caution and only in exceptional cases under cir- 
cumstances clearly demanding its application to 
prevent manifest injustice.’’ Christian v. Geis, 198 
Neb. 146, 149, 225 N.W.2d 868, 870 (1975). See 
Warren v. Papillion School Dist. No. 27, 199 Neb. 410, 
259 N.W.2d 281 (1977). 

“The essential elements of equitable estoppel are: 
As to the party estopped, ‘* * * (1) conduct which 
amounts to a false representation or concealment of 
material facts, or, at least, which is calculated to 
convey the impression that the facts are otherwise 
than, and inconsistent with, those which the party 
subsequently attempts to assert; (2) the intention, or 
at least the expectation, that such conduct shall be 
acted upon by, or influence, the other party or other 
persons; and (3) knowledge, actual or constructive, 
of the real facts.’ As to the other party, ‘* * * (4) 
lack of knowledge and of the means of knowledge of 
the truth as to the facts in question; (5) reliance, in 
good faith, upon the conduct or statements of the 
party to be estopped; and (6) action or inaction 
based thereon of such a character as to change the 
position or status of the party claiming the estoppel, 
to his injury, detriment, or prejudice.’’’ Pester v. 
American Family Mut. Ins. Co., 186 Neb. 793, 798-99, 
186 N.W.2d 711, 714 (1971). See County of Scotts 
Bluff v. Hughes, 202 Neb. 551, 276 N.W.2d 206 (1979). 

Among some of the elements of equitable estoppel 
to be proved, Osmeras must show conduct by Sew- 
ard which was (a) false representation or conceal- 
ment of a material fact pertinent to the Ulysses an- 
nexation to Seward; or (b) calculated to convey the 
impression that Ulysses was within the purview of 
the Cooperative Reorganization Commitments, name- 
ly, that the patrons of Ulysses would be entitled to 
vote on or petition for closing the Ulysses attendance 
center—a position inconsistent with Seward’s pres- 
ent stance that Ulysses was not involved in such 
commitments; and (c) Ulysses’ change of position 
as a consequence of its reliance upon Seward’s con- 
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curity Nat. Life Ins. Co., 191 Neb. 271, 214 N.W.2d 622 
(1974). 

Although the distinct merger movements may 
have been relatively contemporaneous, there is no 
evidence that such movements were unified, or- 
chestrated, or interdependent. Ulysses negotiated 
for merger with Seward in 1958, before the Co- 
operative Reorganization Commitments were adopted 
by Seward and the Class I districts in June 1959. We 
note that the Cooperative Reorganization Commit- 
ments relate to Seward and Class I districts with no 
mention of involvement of any Class II school dis- 
trict such as Ulysses. The petitions by Ulysses and 
Seward in December 1959 are silent regarding the 
Cooperative Reorganization Commitments which 
Ulysses claims as a basis for an injunction. Fur- 
ther, nothing indicates that Ulysses’ petition was 
submitted in reliance upon the Cooperative Reor- 
ganization Commitments or any conduct of Seward. 
In summary, the evidence does not show any con- 
duct on the part of Seward in the form of a false rep- 
resentation or concealment of a material fact upon 
which Ulysses relied in the Ulysses-Seward merger. 
Because conduct and reliance as elements of equita- 
ble estoppel are absent in the present case, we do 
not have to discuss the other elements required for 
application of the doctrine of equitable estoppel. 
The district court was correct in concluding that the 
doctrine of equitable estoppel was not applicable in 
the present case. 

Osmeras also claim that school in Ulysses must 
continue after reorganization until ‘‘the legal voters 
served by the school vote by a majority for the dis- 
continuance of the school.’’ Brief for Appellants at 
23. See Neb. Rev. Stat. § 79-426.11 (Reissue 1981). 
This particular part of § 79-426.11 became effective 
on October 19, 1963. The previous statute, § 79-426.11 
(Reissue 1950), contained no such permissive provi- 
sion for continuation of school until termination by a 
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majority vote of a school district’s legal voters. 
Also, the reorganization contemplated by § 79-426.11 
(Cum. Supp. 1963) is accomplished by an election re- 
sulting in the legal voters’ approving a plan of reor- 
ganization. See Neb. Rev. Stat. § 79-426.13 (Cum. 
Supp. 1963 and Reissue 1981). The reorganization 
under examination in the present litigation was 
achieved by a petition of the Ulysses board of edu- 
cation and not by an election approving a plan of re- 
organization for Ulysses. See § 79-402 (Cum. Supp. 
1957). Because the reorganization occurred pur- 
suant to § 79-402 upon petition by the board of edu- 
cation of the Ulysses school district, the provision 
for continuation of school found in § 79-426.11 until 
termination of school by the legal voters is not 
germane to or controlling in the present case. 

The final contention by Osmeras is that Seward 
acted unreasonably and arbitrarily in closing the 
Ulysses attendance center. Seward possessed a sur- 
vey made by the State Department of Education and 
the University of Nebraska-Lincoln. The survey in- 
dicated unsatisfactory conditions regarding the 
physical plant of the Ulysses attendance center. 
Also, according to the survey, teachers of Ulysses 
had to teach a greater number of grade levels than 
were being taught by teachers in similar schools 
elsewhere in the Seward district. The action by 
Seward was not taken in disregard of facts or cir- 
cumstances, and did have some basis which would 
lead a reasonable and honest person to the same 
conclusion reached by Seward concerning closing 
the Ulysses attendance center. Cf. In re Appeal of 
Levos, 214 Neb. 507, 335 N.W.2d 262 (1983). In view 
of the record presented we conclude that the actions 
of Seward were not unreasonable and arbitrary. 

For the reasons given the judgment of the district 
court is affirmed. 

AFFIRMED. 
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Conversion. A conversion of goods is any unauthorized or wrongful 
act of dominion exerted over another’s personal property which de- 
prives the owner of his property permanently or for an indefinite 
period of time. 


Appeal from the District Court for Dundy County: 
JacK H. HENDRIX, Judge. Affirmed. 


Lance C. Antonson of Hines & Hines, for appellant. 


James D. Owens of Owens and Owens, for appel- 
lee. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


HASTINGS, J. 

This is an action for conversion of two new farm 
tractors brought by the plaintiff, a Texas corpora- 
tion and implement dealer, against the defendant, a 
Nebraska corporation and also an implement dealer 
doing business in Benkeiman, Nebraska. Trial was 
had to a jury, but at the close of all the evidence 
both parties moved for directed verdicts; that of the 
defendant was sustained, and the plaintiff’s action 
was ordered dismissed. Plaintiff appeals. 

The plaintiff assigns as errors generally the 
court’s overruling of its motion and the granting of 
the defendant’s; the exclusion from evidence of the 
security agreement because of lack of foundation; 
and the placing of the burden of proof on the plaintiff 
to establish that the defendant was not a buyer in the 
ordinary course of business under Neb. U.C.C. 
§ 9-307 (Reissue 1980). 

Contrary to the contention of the defendant, a mo- 
tion for a directed verdict which is not granted is not 
a waiver of trial by jury. Neb. Rev. Stat. § 25-1315.01 
(Reissue 1979). Therefore, in reviewing the action 
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of the trial court we must treat the defendant’s mo- 
tion for a directed verdict or dismissal as an admis- 
sion of the truth of all competent evidence submitted 
on behalf of the plaintiff. The plaintiff is also enti- 
tled to have every controverted fact resolved in its 
favor and to have the benefit of every inference 
which can reasonably be deduced from the evidence. 
In re Estate of Thompson, 214 Neb. 899, 336 N.W.2d 
590 (1983). 

By applying this rule we come to the conclusion 
that the action of the trial court was correct. In 
doing so we do not necessarily base our opinion on 
the reasons given by the trial judge in support of his 
judgment, and by the same token find it unneces- 
sary to discuss the plaintiff’s assignments of error. 

Plaintiff’s evidence was offered through the testi- 
mony of Aubrey Cox, its vice president, and G. W. 
Burdett, Jr., its sales manager. Their testimony 
would support the conclusion that someone who 
identified himself as George Higgins, and further 
identified himself as being engaged in agriculture, 
called Burdett on the telephone on or about August 
22, 1978, to inquire about the purchase of two 4630 
John Deere tractors. A purchase order, dated Au- 
gust 22, was filled out by Mr. Burdett calling for the 
sale of those two tractors to Higgins, with an August 
23, 1978, delivery date. 

Mr. Cox agreed that his signature appeared on the 
purchase order. There is also a signature purport- 
ing to be that of George W. Higgins, Jr., but there is 
no evidence as to who placed it there. The tractors 
were delivered to Higgins ‘‘somewhere between 
Oklahoma City and El Reno... somewhere west of 
Oklahoma City and then south about a mile or mile- 
and-a-half ....’’ The closest that either witness 
could fix the date of delivery was prior to the 29th, 
apparently in the month of August. 

A retail installment contract - security agreement, 
exhibit 16, was prepared and dated August 29, 1978. 
It appears to contain the signature of Aubrey Cox 
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and George W. Higgins, Jr., although no verification 
of the latter’s signature was ever produced. The ex- 
hibit recites that the debtor resides in Cleveland 
County, and shows the ‘‘place of filing’ as Calumet, 
Oklahoma. However, the trial court refused to re- 
ceive the exhibit in evidence because it was not de- 
clared as an exhibit at the pretrial conference nor 
within an additional 90 days’ grace period provided 
by court rules. In any event, nothing appears on the 
- face of exhibit 16 to indicate that it was ever re- 
corded in a county clerk’s or similar office. How- 
ever, exhibit 3, denominated a ‘‘Financing State- 
ment’”’ and purporting to bear the signatures of 
Aubrey Cox and George W. Higgins, Jr., and de- 
scribing the two 4630 tractors, bears a September 8, 
1978, filing stamp of the county clerk of Cleveland 
County, Oklahoma. 

Mr. Cox also testified that sometime after the 
original papers were prepared and forwarded to 
John Deere, he received the original note (‘‘Retail 
Installment Contract - Security Agreement’’) from 
that company, as ‘‘they wanted it redrawn on the 
Oklahoma form.’’ This was accomplished as of Oc- 
tober 13, 1978, according to exhibit 5, which contains 
the requisite language granting a security agree- 
ment. 

At some later time, according to Mr. Cox, he dis- 
covered that at least one of these tractors was sup- 
posed to be in Benkelman, Nebraska, and this action 
was filed. 

According to the testimony of Stanley Ham, who 
was president of the defendant company at the time, 
in June of 1978 he ordered three 4630 John Deere 
tractors from George W. Higgins, Jr. He had his 
bank transfer $75,425 to Higgins’ bank in Calumet, 
Oklahoma, which was in full payment of these trac- 
tors. He was later informed by Higgins that he 
could obtain but two tractors, so $25,250 was re- 
funded to the defendant company on August 22, 1978. 

The two tractors were received by Valley Farm, 
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according to Stanley Ham, a day or two or three 
later, which would be August 25 at the latest. These 
tractors were purchased by the defendant for resale 
in the course of business. As far as Ham knew, Hig- 
gins was a machinery dealer. 

Tom Ham, the current president of Valley Farm, 
testified that the two tractors were delivered to the 
defendant company on August 25 or 26. Neither 
Stanley Ham nor Tom Ham checked for or knew 
that there were any liens filed on these tractors in 
Oklahoma. 

According to their own testimony, one of these 
tractors was purchased from the defendant com- 
pany by Roland Query, as disclosed by a purchase 
order dated August 12, 1978, which the witness 
thought should in fact have been September 12; the 
other tractor was sold to Dan Brown for K D Farms, 
Inc., by purchase order which called for a Novem- 
ber 14, 1978, delivery but which was paid for in full 
by check dated September 27, 1978. 

Other than the testimony of Stanley and Tom 
Ham, Harold McArthur, a John Deere dealer of 
some 45 years in Colorado, testified that he knew of 
George Higgins, Jr.; that Higgins advertised as a 
dealer in farm equipment; and that he, McArthur, 
had purchased some 21 John Deere tractors from 
him. 

Both parties argue that Neb. U.C.C. §§ 9-301 et seq. 
(Reissue 1980) are applicable. Section 9-301 pro- 
vides in part as follows: ‘‘(1) ... an unperfected 
security interest is subordinate to the rights of ... 
(c) ... other buyer not in ordinary course of busi- 
ness ... to the extent that he gives value and re- 
ceives delivery of the collateral without knowledge 
of the security interest and before it is perfected.” 

Section 9-307 provides in part that ‘‘(1) A buyer in 
ordinary course of business (subsection (9) of sec- 
tion 1-201) ... takes free of a security interest cre- 
ated by his seller even though the security interest is 
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istence.”’ 

A buyer in the ordinary course of business is de- 
fined by § 1-201(9) as ‘‘a person who in good faith 
and without knowledge that the sale to him is in vio- 
lation of the ownership rights or security interest of 
a third party in the goods buys in ordinary course 
from a person in the business of selling goods of that 
kind....”’ 

Finally, § 9-302 provides that a ‘‘financing state- 
ment must be filed to perfect all security interests,”’ 
with exceptions not applicable to the present situ- 
ation. 

If we accept the plaintiff's position that the de- 
fendant was a ‘‘buyer not in ordinary course of busi- 
ness,’’ the fact remains that the evidence is undis- 
puted that Valley Farm was a purchaser for value 
without notice, actual or implied, as of the date of 
purchase, August 26 at the latest. If so, any security 
interest of B. E. Implement is subordinate to the 
rights of Valley Farm under § 9-301(1) because of 
the September 8 filing of plaintiff's claimed fi- 
nancing statement. 

On the other hand, accepting the defendant’s posi- 
tion that it was a ‘‘buyer in ordinary course of busi- 
ness,’’ the defendant took the tractors free of any al- 
leged security interest as provided for in § 9-307(1). 

‘“‘A conversion is any unauthorized act which de- 
prives the owner of his property permanently or for 
an indefinite period of time.’’ (Syllabus of the 
court.) Mapledge Corp. v. Coker, 167 Neb. 420, 93 
N.W.2d 369 (1958). 

'  “ ‘Conversion is any distinct act of dominion 
wrongfully exerted over another’s personal prop- 
erty in denial of or inconsistent with his rights 
therein.’ ’’ Indiana Harbor Belt R. Co. v. Alpirn, 139 
Neb. 14, 21, 296 N.W. 158, 159 (1941). 

The acts of the defendant in assuming and exer- 
cising the rights of ownership over the tractors were 
neither unauthorized nor wrongfully exerted and, as 
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such, did not constitute conversion on its part. The 
judgment of the district court in dismissing the ac-. 
tion was correct and is affirmed. 

AFFIRMED. 


LINCOLN COUNTY SHERIFF’S EMPLOYEES ASSOCIATION, 
LOCAL 546, INTERNATIONAL BROTHERHOOD OF POLICE 
OFFICERS, APPELLEE, V. COUNTY OF LINCOLN, 
NEBRASKA, APPELLANT. 

343 N.W.2d 735 


Filed January 27, 1984. No. 82-829. 


1. Directed Verdict. A defendant who moves for a directed verdict at 
the close of the plaintiff's evidence and, upon the overruling of such 
motion, proceeds with trial and introduces evidence waives any 
error in the ruling on the motion for a directed verdict. 

2. Commission of Industrial Relations: Wages. In selecting employ- 
ment units in reasonably similar labor markets for the purpose of 
comparison as to wage rates and other benefits, the question is 
whether, as a matter of fact, the units selected for comparison are 
sufficiently similar and have enough like characteristics or quali- 
ties to make comparison appropriate. 

3. Commission of Industrial Relations: Trial: Evidence. There are 
strong policies in favor of using an array of comparable Nebraska 
employers rather than using employers from outside the State of 
Nebraska, when an appropriate array for that purpose within the 
state exists. 

4. Commission of Industrial Relations: Wages: Proof. Where it is 
alleged that economic dissimilarities exist which have a bearing 
on prevalent wage rates, the burden is on the party making that al- 
legation to establish the bearing of any such economic dissimi- 
larities on prevalent wage rates. 

5. Commission of Industrial Relations: Administrative Law. The 
Commission of Industrial Relations is an administrative agency 
within the purview of the Administrative Procedures Act. 

6. Commission of Industrial Relations: Administrative Law: Ap- 
peal and Error. Our review of an order of an administrative 
agency, including the Commission of Industrial Relations, is gen- 
erally restricted to considering whether the commission’s order is 
supported by substantial evidence, whether the commission acted 
within the scope of its statutory authority, and whether its action 
was arbitrary, capricious, or unreasonable. 

7. Appeal and Error. It has long been the rule of this court that we 
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will not consider errors not properly assigned. The rules of this 
court require that each error relied upon for reversal must be sepa- 
rately stated in concise language. 
Appeal from the Nebraska Commission of Indus- 
trial Relations. Affirmed. 


William A. Harding of Nelson & Harding, for ap- 
pellant. 


Ronald Rosenberg of Rosenberg, Gibson & Taute, 
for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

The appellant, the County of Lincoln, Nebraska 
(County), appeals from an order entered by the Ne- 
braska Commission of Industrial Relations (CIR) 
setting and adjusting wages for certain members of 
the Lincoln County Sheriff’s Employees Association, 
Local 546, International Brotherhood of Police Offi- 
cers (Union), employed by the County in its sheriff’s 
office. The County has assigned eight errors al- 
legedly committed by the CIR. Our review of the 
assignments leads us to the conclusion that they are 
without merit and that the order of the CIR should 
be affirmed in all respects. 

On May 4, 1982, the Union filed a petition with the 
CIR, alleging that an industrial dispute existed be- 
tween the Union and the County regarding wages 
and benefits for the period July 1, 1981, to and in- 
cluding June 30, 1982. The petition further alleged 
that the Union and the County had reached an im- 
passe in negotiations and that the jurisdiction of the 
CIR should be invoked. The County filed an answer 
and counterclaim on May 10, 1982. The County de- 
fended on the basis that the petition failed to state a 
claim upon which relief could be granted. Further, 
the County maintained that the CIR was without ju- 
risdiction because the petition failed to allege that 
the wages, hours, and conditions of employment paid 
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to the Union members were not comparable to work- 
ers exhibiting the same or similar skills under the 
same or similar working conditions as required by 
Neb. Rev. Stat. § 48-818 (Reissue 1978). The County’s 
third defense alleged that portions of the Union’s pe- 
tition seeking to adjudicate the rights of the County 
to implement its final best offer were governed by 
an earlier decision of the CIR and that such portions 
of the petition were thus rendered moot. The County 
counterclaimed, alleging that wages and fringe 
benefits paid to the County employees were above 
the prevailing rate and that the petition, therefore, 
should be dismissed. 

A hearing was held before the CIR on July 15 and 
16, 1982, at which time the Union presented a seven- 
county array consisting of both Nebraska and out-of- 
state counties. Throughout the presentation of the 
Union’s case, the County objected to both the array 
and the Union’s expert testimony, on the basis of 
hearsay and no proper and sufficient foundation. At 
the conclusion of the Union’s case the County moved 
to dismiss the petition. When that motion was over- 
ruled, the County proceeded to present its own evi- 
dence, including two arrays prepared by the County. 
One array consisted of solely Nebraska counties. A 
second array consisted of counties within a 200-mile 
radius and included both Nebraska and out-of-state 
counties. At the conclusion of the hearing and after 
taking the matter under submission, the CIR filed its 
opinion and order on October 15, 1982. The CIR re- 
jected the Union’s array and adopted instead a Ne- 
braska array proposed by the County. It further de- 
termined and ordered that salaries should be ad- 
justed upward for the period effective July 1, 1982, 
for corporal, investigator, patrol deputy, sergeant, 
dispatcher, jailer, and jail supervisor (maximum 
only). It left unchanged minimum-maximum 
monthly wages for office deputy, minimum monthly 
wage for jail supervisor, and ordered that all other 
conditions of employment should remain unchanged. 
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The County assigns as its first series of errors the 
failure of the CIR to sustain its objections to the 
Union’s survey and the failure to grant the County’s 
motion to dismiss. The County’s theory apparently 
is that the Union’s array should not have been ad- 
mitted into evidence, and absent such evidence, the 
Union failed to make a prima facie case, thereby en- 
titling the County ‘‘to win.’’ We may dispose of 
those assignments for two reasons. In the first in- 
stance the CIR specifically determined that it was 
not accepting the Union’s array and was not consid- 
ering it in its decision, but, instead, was using a Ne- 
braska array proposed by the County. To suggest 
therefore that the order in some way contains evi- 
dence which should not have been considered by the 
CIR and entitles the County to a reversal is to ignore 
what in fact happened. The evidence was not con- 
sidered by the CIR and could not be the basis for a 
reversal. Furthermore, once the County’s objec- 
tions to the introduction of evidence were overruled 
and its motion to dismiss overruled, the County 
elected to proceed to offer evidence rather than to 
stand on its objections. By doing so it waived any 
objection or error which may have been committed. 
A defendant who moves for a directed verdict at the 
close of the plaintiff’s evidence and, upon the over- 
ruling of such motion, proceeds with trial and intro- 
duces evidence waives any error in the ruling on the 
motion for a directed verdict. Church of the Holy 
Spirit v. Bevco, Inc., 215 Neb. 299, 338 N.W.2d 601 
(1983); Baker v. Blue Ridge Ins. Co., 215 Neb. 111, 
337 N.W.2d 411 (1983); Schaffer v. Strauss Brothers, 
164 Neb. 773, 88 N.W.2d 543 (1957). For those rea- 
sons it is therefore unnecessary for us to further con- 
sider the County’s first four assignments of error. 

In its fifth assignment of error the County main- 
tains that the CIR erred in its selection of the array 
for comparability purposes. However, the record is 
clear that the CIR selected a composite of the arrays 
submitted by the County. We can again dispose of 
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this assignment for two reasons. In the first in- 
stance one may not introduce evidence and then 
maintain that it was error for the court to consider 
the evidence introduced by that party. See Fore- 
man & Clark of Nebraska, Inc. v. City of Omaha, 203 
Neb. 746, 280 N.W.2d 892 (1979). But, more impor- 
tantly, when one examines the array considered by 
the CIR, one is unable to find any abuse of discretion 
on the part of the CIR. Absent a showing that the 
eight Nebraska counties considered by the CIR did 
not present a suitable array, we cannot say that the 
CIR was arbitrary in refusing to consider every 
other or additional county, wherever located, which 
also might be comparable. The requirement of the 
CIR in this regard is not to consider every con- 
ceivable comparable but only to consider a suffi- 
cient representative array so that the commission 
can determine whether the wages paid or the bene- 
fits conferred are comparable. § 48-818. In its or- 
der the CIR specifically found: ‘‘Based upon the 
evidence presented, we determine that an array con- 
sisting of the Nebraska counties of Adams, Buffalo, 
Dawson, Dodge, Hall, Madison, Platte, and Scotts 
Bluff is an appropriate array for the determination 
of this matter.’’ This array fully complied with the 
standards stated by us in Fraternal Order of Police 
v. County of Adams, 205 Neb. 682, 685, 289 N.W.2d 
535, 537 (1980), wherein we said: ‘‘In selecting em- 
ployment units in reasonably similar labor markets 
for the purpose of comparison as to wage rates and 
other benefits, the question is whether, as a matter 
of fact, the units selected for comparison are suf- 
ficiently similar and have enough like character- 
istics or qualities to make comparison appropriate.”’ 
We believe that the CIR was correct in its conclusion 
that the eight-county array presented by the County 
was sufficient and that the out-of-state counties ex- 
cluded were not necessary. We believe that there 
are strong policies in favor of using an array of com- 
parable Nebraska employers rather than using em- 
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ployers from outside the State of Nebraska, when an 
appropriate array for that purpose within the state 
exists. Certainly, if comparables within the state 
cannot be found, the 1969 amendment to § 48-818 per- 
mits the CIR to look elsewhere; but, when given a 
choice between sufficient comparables within the 
state and comparables without the state, we believe 
it more appropriate for the CIR to confine itself to 
comparables within the state. We simply cannot 
say that the CIR acted arbitrarily when it rejected 
out-of-state counties in the second array submitted 
by the County and, instead, adopted an array con- 
sisting only of Nebraska counties presented to it by 
the County. 

Turning, then, to the County’s assignments of 
error Nos. 6 and 7, which we consider together, we 
believe, again, they are without merit. The County 
maintains that the CIR erred in rejecting the use of 
the County’s economic variable deflator evidence 
contained in the record and in failing to reduce unit 
wages and fringe benefits because the evidence in 
the record clearly indicates that the County was 
above the prevalent wages and benefits. 

If we understand the assignment of error, which is 
not always easy to do by reason of the language 
which parties to labor negotiations insist on using, 
we believe that the CIR was not in error. The CIR 
specifically addressed this issue in its order. It is 
obvious that the CIR was mindful of the requirement 
to consider economic variables, if relevant. Spe- 
cifically, the CIR order noted: ‘In determining 
prevalent wage rates for comparable services in 
reasonably similar labor markets, the Commission 
of Industrial Relations is required to weigh, com- 
pare and adjust for any economic dissimilarities 
shown to exist which have a bearing on prevalent 
wage rates. Lincoln Fire Fighters Ass’n v. City of 
Lincoln, 198 Neb. 174, 180, 252 N.W.2d 607, 611 (1977). 

‘‘Where it is alleged that economic dissimilarities 
exist which have a bearing on prevalent wage rates, 
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the burden is on the party making that allegation to 
establish the bearing of any such economic dis- 
similarities on prevalent wage rates. The burden of 
proof is satisfied by actual proof of the facts, of 
which proof is necessary, regardless of which party 
introduces the evidence. Lincoln Fire Fighters 
Ass’n v. City of Lincoln, 198 Neb. 174, 178, 252 N.W.2d 
607, 610 (1977).’’ The CIR then said: ‘‘From the 
evidence presented in this case, we find that 
[County] has not established that the economic dis- 
similarities shown to exist have a bearing on preva- 
lent wage rates for the job classes in this dispute 
and, therefore, no adjustments have been made in 
the wage figures for economic dissimilarities.’’ In 
failing to consider the economic variables based 
upon the evidence presented by the County, the CIR 
specifically found that the County’s expert gave ex- 
amples where counties were high on per capita in- 
come but wages paid to some of their sheriff person- 
nel were lower as compared to other counties with 
even lower per capita income figures. Further- 
more, the County’s expert admitted that the exhibits 
presented on the employment distribution did not 
take into account people working for the government 
and that the figures presented did not show any di- 
rect relationship between wages earned in the public 
sector and wages earned in the private sector. We 
cannot say as a matter of law that the action of the 
CIR in refusing to adjust the wages because of 
economic variables was arbitrary or capricious. 
Because the CIR is an administrative agency within 
the purview of the Administrative Procedures Act, 
see Nebraska Dept. of Roads Employees Assn. v. 
Department of Roads, 189 Neb. 754, 205 N.W.2d 110 
(1973), and because our review of an order of an ad- 
ministrative agency, including the CIR, is generally 
restricted to considering whether the commission’s 
order is supported by substantial evidence, whether 
the commission acted within the scope of its statu- 
tory authority, and whether its action was arbitrary, 
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capricious, or unreasonable (AFSCME Local 2888 v. 
County of Douglas, 208 Neb. 511, 304 N.W.2d 368 
(1981); General Drivers and Helpers Union v. City of 
West Point, 204 Neb. 238, 281 N.W.2d 772 (1979); 
IAFF Local 831 v. City of No. Platte, 215 Neb. 89, 337 
N.W.2d 716 (1983)), we are unable to find error in the 
action taken by the CIR in this regard. Assign- 
ments 6 and 7 must likewise be overruled. 

The County’s final assignment of error is that the 
CIR erred in failing to properly adjust wages be- 
cause it refused to take into account that wage 
figures had been adjusted to reflect a 40-hour work- 
week. We believe, however, that the CIR’s order 
explains that matter and that the action of the CIR 
in failing to make the adjustment was correct. In 
its order the CIR specifically found: ‘‘[The County] 
adjusted all wage figures reported to a 40-hour work 
week since not all of the array members worked the 
same work week. The Commission finds the evi- 
dence is unclear as to whether the work weeks re- 
flected in the surveys take into account all the hours 
compensated. ... Because of this ambiguity the 
Commission will not adjust the reported wage rates 
to a 40-hour work week.’’ We have likewise re- 
viewed the record, as did the CIR, and we must 
reach the same conclusion, to wit, that the evidence 
is ambiguous as to whether the County made the 
necessary adjustment or whether the CIR should 
have. The assignment is likewise overruled. 

The County has further argued one last matter in 
its brief. It maintains that the CIR established 
wage rates based upon an array presented by the 
County for the last 6 months of the fiscal year, when, 
in fact, the period in dispute was an entire fiscal 
year. We may disregard this error, again, for two 
reasons. In the first instance the County did not as- 
sign that as an error but merely sought to argue it in 
some general detail in its brief. It has long been the 
rule of this court that we will not consider errors not 
properly assigned. The rules of this court require 
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that each error relied upon for reversal must be 
separately stated in concise language. See, Neb. Ct. 
R. 9D(1)d (Rev. 1982); Parkhurst v. Parkhurst, 184 
Neb. 687, 171 N.W.2d 243 (1969). Additionally, how- 
ever, we have reviewed both the evidence presented 
by the County and the argument made by counsel 
with regard to this claim, and, while the Union did 
present evidence only with respect to the second half 
of the fiscal year, there is no evidence in the record 
that the evidence for the first 6 months would be sig- 
nificantly different than the second 6-month period, 
or that by considering the first 6-month period any 
significant change would be made. The burden to 
establish this was upon the County, and the CIR did 
not act arbitrarily in finding that the County had not 
established its burden of proof in that regard. 

For these reasons we believe that the order of the 
CIR was in all respects correct and should be af- 
firmed. 

AFFIRMED. 

Krivosua, C.J., concurring. 

While I concur completely with the result reached 
by the majority in this opinion, I believe that this 
case points up to us the error of our holding in Gen- 
eral Drivers and Helpers Union v. City of West 
Point, 204 Neb. 238, 281 N.W.2d 772 (1979), in which I 
joined with the majority. In General Drivers we 
first held that the burden is on the moving party to 
demonstrate that existing wages are not comparable 
to the prevailing wage rate. We then went on to 
hold that the Commission of Industrial Relations 
could not obtain evidence on its own motion unless 
the moving party had first made a prima facie case 
by satisfying the burden of proof of establishing non- 
comparability of wages with prevailing conditions, 
and if the moving party failed to make a prima facie 
case, the action should be dismissed. On further re- 
flection I now think that we have imposed a rule 
which is contrary to the entire scheme of the indus- 
trial relations law in Nebraska. The purpose of the 
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law is to insure continuous, uninterrupted, and 
proper functioning and operation of governmental 
services. See Neb. Rev. Stat. § 48-802(1) (Reissue 
1978). In attempting to do so the Legislature has 
struck a balance. On the one hand, public employ- 
ees are prohibited from interrupting the delivery of 
public services by strike or other means. On the 
other hand, to protect the economic interests of such 
public employees, there has been developed a statu- 
tory .scheme whereby an administrative agency is 
authorized to resolve public sector employer- 
employee disputes. To therefore suggest that if the 
employees fail to make a prima facie case, the 
government employer in some manner is then ab- 
solved of its statutory obligation to pay comparable 
wages is to ignore the entire scheme. The Commis- 
sion of Industrial Relations is not a court; it is an ad- 
ministrative agency. See Nebraska Dept. of Roads 
Employees Assn. v. Department of Roads, 189 Neb. 
754, 205 N.W.2d 110 (1973). As such, it should be au- 
thorized and permitted to operate as an adminis- 
trative agency, authorized to consider all of the evi- 
dence, whether brought by the employer or brought 
by the employee. The purpose of the act is to at- 
tempt to adjust labor disputes in the public sector as 
quickly as possible and not to engage in meaningless 
legal technicalities. Here, we have an example of 
employees in 1984 still attempting to adjust wages 
earned in 1981 because of a belief on the part of the 
employer that the employee failed to make a ‘‘prima 
facie case.’’ I cannot believe that the purpose of the 
public sector law, or the public for that matter, is 
benefited by such procedure; and if the act does not 
make that as clear as I believe it does, it should be 
made clear. I would have overruled that portion of 
General Drivers and Helpers Union v. City of West 
Point which holds that a petition may be dismissed 
at the close of the employees’ case if they have 
failed to make a prima facie case. 
GRanT, J., joins in this concurrence. 
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LESTER C. SELLENTIN AND Mary A. DEVLIN, 
APPELLEES, V. GILMORE TERKILDSEN, APPELLANT. 
343 N.W.2d 895 


Filed January 27, 1984. No. 83-003. 


1. Easements: Highways: Proof. A highway may be established by 
prescription when used adversely by the public continuously for a 
period of 10 years or more. 

2. Easements: Proof. In order to establish the requisite public pre- 
scriptive easement, the public must show that the use and enjoy- 
ment of the land was exclusive, adverse, continuous, uninterrupted, 
open and notorious, and under a claim of right for the full 10-year 
prescriptive period. 

3. Easements: Highways: Proof. In order to establish a roadway 
in favor of the public by prescriptive easement, there must be a use 
by the general public, under a claim of right adverse to the owner 
of the land, of some particular defined line of travel, and the use 
must be uninterrupted and without substantial change for 10 years 
or more, the period of time necessary to bar an action to recover 
the land. 

4. Easements: Presumptions. Once a claimant shows open, visible, 
continuous, and unmolested use of the land for the necessary 
period, the use will be presumed to be under a claim of right, and 
once so established this presumption may be rebutted by the owner 
of the servient estate only by proving by a preponderance of the 
evidence that the use was by license, agreement, or permission. 

5. Easements: Highways. In the case of public roads the fact that 
only a few members of the public still use the road does not mean 
that the road has been abandoned. 


Appeal from the District Court for Dodge County: 
MARK J. FUHRMAN, Judge. Affirmed. 


Hurt, Gallant & Flores, for appellant. 


Wallace Hopkins of Marks, Clare, Hopkins, Rauth 
& Cuddigan, and Joseph M. Dea and Diana Merkel, 
for appellees. 


KRIvosHé, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


KRIVOSHA, C.J. 

The appellant, Gilmore Terkildsen, appeals from 
a judgment entered by the district court for Dodge 
County, Nebraska, finding that the appellees, Lester 
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C. Sellentin and Mary A. Devlin (Sellentin-Devlin), 
have acquired a permanent easement over and upon 
the following-described land of Terkildsen, to wit, 
the west half of the northeast quarter, Section 3, 
Township 20 North, Range 6 East, of the 6th P.M., 
Dodge County, Nebraska. More particularly, the 
easement is described as being a certain well- 
defined trail, 20 feet in width, running around an old 
riverbed or oxbow lake from the west end of public 
roadway No. 109 on the east side of said lake to the 
old public roadway No. 109 on the boundary line be- 
tween Cuming and Dodge Counties in Nebraska on 
the west side of said lake. 

The order entered by the trial court, in addition to 
establishing the permanent public easement, en- 
joined Terkildsen from restraining or erecting any 
fence or other barrier so as to close or prevent the 
use by the traveling public of said easement, and 
further permanently enjoined and restrained Ter- 
kildsen from threatening the life or well-being of any 
persons using said easement, including Sellentin- 
Devlin. We have reviewed the record de novo as we 
are required to do in cases of this nature, Biegert v. 
Dudgeon, 213 Neb. 617, 330 N.W.2d 897 (1983), and 
have concluded that the judgment of the trial court 
should be affirmed. 

Sellentin-Devlin owned land described as the south 
half of the southwest quarter of Section 34, Township 
21 North, Range 6 Hast, of the 6th P.M., Cuming 
County, Nebraska. This land was located immedi- 
ately north of the land owned by Terkildsen. The 
lands owned by each party or their predecessors in 
title abut public road No. 109. As originally dedi- 
cated, public road No. 109 ran straight east and west 
on the Dodge-Cuming county line. A bridge which 
was constructed over the Elkhorn River at the place 
where public road No. 109 reached the river was 
washed out in 1944. Furthermore, the Elkhorn 
River changed directions at this point, forming what 
is described in the record as the former river chan- 
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nel or as an ‘‘oxbow.’’ The oxbow, located to the 
north of public road No. 109, crosses the county line, 
causing the public using the road to deviate from the 
dedicated path to get around the oxbow. This devi- 
ation is the path in question in this case. Even- 
tually, the Elkhorn River was straightened and the 
oxbow became a lake. However, the oxbow con- 
tinues to traverse across both the Sellentin-Devlin 
land on the north and the Terkildsen land on the 
south. 

The single issue in this case is whether the public 
has acquired an easement across the Terkildsen 
land for purposes of getting around that portion of 
the oxbow that crosses former public roadway No. 
109. 

The record discloses that sometime in 1980 Terkild- 
sen blocked the path by putting a cable across it. 
Sellentin-Devlin continued to use the roadway after 
it was cabled until about March of 1981, when a pad- 
lock was placed on the chain and cable, thereby 
closing off the road. Moreover, there is evidence 
that Terkildsen threatened Sellentin if he continued 
to use the roadway. 

The record further discloses that on August 11, 
1981, a portion of roadway No. 109 was vacated by an 
order of both Dodge and Cuming Counties. For our 
purposes, however, we need not consider that action. 

It has long been recognized in this jurisdiction, as 
in others, that a highway may be established by pre- 
scription when used adversely by the public continu- 
ously for a period of 10 years or more. See, Lan- 
caster County, ex rel. Rosewell, v. Graham, 120 Neb. 
785, 235 N.W. 338 (1931); Smith v. Bixby, 196 Neb. 
235, 242 N.W.2d 115 (1976). In order to establish the 
requisite public prescriptive easement, the public 
must show that the use and enjoyment of the land 
was exclusive, adverse, continuous, uninterrupted, 
open and notorious, and under a claim of right for 
the full 10-year prescriptive period. Masid v. First 
State Bank, 213 Neb. 431, 329 N.W.2d 560 (1983). 
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Furthermore, we have held that in order to establish 
a roadway in favor of the public by prescriptive 
easement, there must be a use by the general public 
under a claim of right adverse to the owner of the 
land of some particular defined line of travel, and the 
use must be uninterrupted and without substantial 
change for 10 years or more, the period of time 
necessary to bar an action to recover the land. 
Sturm v. Mau, 209 Neb. 865, 312 N.W.2d 272 (1981). 
Once a claimant shows open, visible, continuous, 
and unmolested use of the land for the necessary 
period, the use will be presumed to be under a claim 
of right, and once so established this presumption 
may be rebutted by the owner of the servient estate 
only by proving by a preponderance of the evidence 
that the use was by license, agreement, or permis- 
sion. Sturm v. Mau, supra; Biegert v. Dudgeon, 213 
Neb. 617, 330 N.W.2d 897 (1983). In the case of 
public roads the fact that only a few members of the 
public still use the road does not mean that the road 
has been abandoned. Smith v. Bixby, supra. 

With those basic principles in mind we then review 
the record. While we do review the record de novo, 
we nevertheless keep in mind that where the evi- 
dence on material questions is in conflict, this court 
will consider the fact that the trial court observed 
the witnesses and their manner of testifying. Baker 
v. Buglewicz, 205 Neb. 656, 289 N.W.2d 519 (1980). 

Although Terkildsen attempted to establish that 
the roadway had been long abandoned, several wit- 
nesses testified at the trial first with respect to the 
use of public roadway No. 109 and then with regard 
to the easement around the channel. The appellee 
Sellentin testified that he could recall using the road 
since he was a ‘‘kid.’’ Sellentin specifically recalled 
that before the bridge was first washed out in 1944 
the general public used public roadway No. 109; and 
he specifically recalled farmers west of the river 
hauling their grain and produce to elevators and 
markets on the east side of the river. He testified 
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further that after the bridge was washed out he con- 
tinued to use the road to go hunting and fishing, 
traveling across the Terkildsen land to get around 
the river. He stated that he probably went fishing 
on an average of about once or twice a month and 
that there were other fishermen and hunters who 
also used this road and the deviation. 

Raymond L. Still also testified. Still was a conser- 
vation officer with the Nebraska State Game and 
Parks Commission, a position which he has held 
since November 15, 1973. He stated that he became 
familiar with the area in question in January of 1974. 
Still used public roadway No. 109 for patrol pur- 
poses, though he occasionally used a private en- 
trance belonging to Terkildsen to get to this area. 
Still checked the area for hunters, fishermen, trap- 
pers, and boaters, and, beginning in 1974, he saw 
hunters, fishermen, and trappers down by the river. 
Usually the people fished the oxbow, but Still stated 
that occasionally people would fish the river. 

Furthermore, two more witnesses, Leland A. 
Diers and Leo Wortman, testified that they had lived 
in the area for many years and recalled the road be- 
ing used by hunters, fishermen, and persons who 
camped there. They likewise testified that there 
was some deviation from the established roadway 
since at least 1944 when the bridge was washed out. 
The evidence further established that the public be- 
gan driving on the Terkildsen hay meadow at least 
by 1958 or 1959, if not earlier. 

We believe that the evidence in this case clearly 
and conclusively establishes that the general public, 
including the appellees, used roadway No. 109 and 
its deviation across Terkildsen’s property for more 
than 10 years and that the use was open, visible, con- 
tinuous, and unmolested. On that basis the public 
has clearly acquired the public easement granted to 
it by the trial court. 

Appellant argues that either the use was with per- 
mission or was abandoned. As we have indicated, 
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the burden of establishing either of those defenses is 
upon Terkildsen in this case. See Hopkins v. Hill, 
160 Neb. 29, 68 N.W.2d 678 (1955). We believe an ex- 
amination of the evidence fails to disclose either the 
matter of permission or abandonment. For these 
reasons, therefore, the judgment of the district court 
granting the public an easement and enjoining 
Terkildsen from interfering with its use was correct. 
The judgment of the district court is affirmed. 

AFFIRMED, 


RAYMUND FRANCIS SHOLL, APPELLANT, V. BETTY JOAN 
SHOLL, APPELLEE. 
343 N.W.2d 742 


Filed January 27, 1984. No. 83-044. 


Modification of Decree: Alimony: Appeal and Error. A material 
change in circumstances, not within the reasonable contemplation of 
the parties at the time of the alimony award, and not accomplished 
by the mere passage of time, may constitute good cause for 
modification of a decree; our determination as to whether such good 
cause has been shown is made de novo on the record. : 

Appeal from the District Court for Sheridan 

County: Pau. D. Empson, Judge. Reversed and re- 


manded with directions. 


Dennis D. King of Smith, King & Waite, for appel- 
lant. 


Judy L. Raetz of Raetz & Bergfield, for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

The husband and petitioner below, Raymund Francis 
Sholl, appeals from the trial court’s order dismissing 
his petition to terminate the alimony previously 
awarded to his former wife, Betty Joan Sholl, respond- 
ent below. We reverse and remand with directions. 

Neb. Rev. Stat. § 42-365 (Reissue 1978) provides 
that, except for amounts which have accrued prior 


290 216 NEBRASKA REPORTS 


to the service of summons on the petition to modify, 
orders for alimony may be modified or revoked for 
‘‘good cause shown.’’ We have said that a material 
change in circumstances, not within the reasonable 
contemplation of the parties at the time of the ali- 
mony award, and not accomplished by the mere pas- 
sage of time, may constitute such good cause. Our 
determination as to whether such good cause has 
been shown is made de novo on the record. Albers 
v. Albers, 213 Neb. 471, 329 N.W.2d 567 (1983); Sloss 
v. Sloss, 212 Neb. 610, 324 N.W.2d 663 (1982). 

The March 24, 1981, decree dissolving this 19-year 
marriage incorporated an agreement concerning the 
division of property and payment of alimony entered 
into by the parties. Pursuant to the terms of that 
agreement the husband was awarded all interest of 
the parties in and to a contract for the purchase of a 
retail grocery store they operated as Ray’s Food 
Center at Gordon, Nebraska. This award was sub- 
ject to indebtedness of approximately $200,000. 

Pursuant to the agreement the husband was or- 
dered to pay the wife alimony in the amount of $370 
per week for 1 year and $350 per week for the fol- 
lowing 3 years, subject to termination upon the re- 
marriage of the wife or death of the husband. 

Because of a variety of reasons beyond the hus- 
band’s control, including increasing costs of op- 
eration, the husband was unable to fulfill the terms 
of the grocery store purchase contract. He resold 
the business to the contract vendor, and entered into 
an assignment for the benefit of his creditors which 
pays them 50 cents on the dollar. 

The husband is presently employed as the co- 
manager of a grocery store in Cheyenne, Wyoming, 
and earns $450 per week, taking home $327 per week 
after taxes. 

The wife has moved to South Dakota and earns 
$575 per month take-home pay from a job as a 
switchboard operator. 

The husband regularly paid the alimony up until 


SHOLL v. SHOLL 291 
Cite as 216 Neb. 289 


the time he sold the store. The petition giving rise 
to this appeal was filed on August 3, 1982. The rec- 
ord does not reflect when service of summons was 
had upon the wife, but her answer was filed on Sep- 
tember 7, 1982. 

We determine that, under the facts of this case, 
the change in the husband’s status from an owner- 
operator of a business he was purchasing to that of a 
salaried employee is such a material change in cir- 
cumstances as to constitute good cause to modify 
the husband’s alimony obligation. Accordingly, we 
reverse the trial court’s order of dismissal and re- 
mand with directions to enter an order modifying 
the amount of alimony due from and after Sep- 
tember 7, 1982, to the sum of $100 per week payable 
for a period of 440 weeks from and after that date, 
which shall terminate in the event of the wife’s re- 
marriage or the husband’s death. 

REVERSED AND REMANDED WITH DIRECTIONS. 

CAPORALE, J., concurring. 

I agree the alimony should be modified, but am of 
the opinion that the majority does not do enough. 

Although the majority opinion acknowledges that 
there has been such a material change in circum- 
stances as to constitute good cause to modify the 
husband’s alimony obligation, it nonetheless re- 
quires him to essentially pay the $73,840 originally or- 
dered, but over a future period of almost 8144 years 
instead of the approximately 214-year remainder of 
the original term. Thus, it gives the husband no 
long-term relief and keeps both parties in bondage to 
each other for a decade after their marriage was dis- 
solved. While the husband must pay, the wife must 
forego remarriage or forfeit payment. I would have 
reduced the alimony payments to $80 per week (one- 
fourth of the husband’s net weekly pay) payable for 
the 132-week period of the original term remaining 
from and after September 7, 1982, terminable upon 
the wife’s remarriage or the husband’s death. 

GRanT, J., joins in this concurrence. 
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KEARNEY CONVENTION CENTER, INC., APPELLANT, V. 
BUFFALO COUNTY BOARD OF EQUALIZATION, APPELLEE. 
344 N.W.2d 620 


Filed January 27, 1984. No. 83-096. 


1. Constitutional Law: Taxation: Valuation. The Nebraska Consti- 
tution requires that taxes must be levied by valuation uniformly 
and proportionately on all tangible property. 

2. Taxation: Valuation. Neb. Rev. Stat. § 77-201 (Reissue 1981) re- 

quires that all property be taxed at actual value. 

: Authorities charged with the duty of valuing 
property for taxation purposes may classify different types of prop- 
erty reasonably, and may use appropriate differing methods of as- 
sessing actual value in the different classifications, but the results 
reached by such different methods and reasonable classifications 
must be correlated so that the valuations reached shall be uniform 
and proportionate and do not exceed the actual value of the prop- 
erty. 

4. Taxation: Appeal and Error. An appeal from a county board of 
equalization is tried in this court de novo as in an equity proceed- 
ing. 

5. Taxation: Valuation. A taxpayer is entitled to have its property 
in a county assessed uniformly and proportionately with other 
property in the county even though the result may be that it is as- 
sessed at less than actual value. 


Appeal from the District Court for Buffalo County: 
DEWAYNE WOLF, Judge. Reversed and remanded 
for further proceedings. 


Robert A. Munro of Munro & Munro, P.C., for ap- 
pellant. 


Gerald R. Jorgensen, Deputy Buffalo County At- 
torney, for appellee. 


Senators DeCamp, Beutler, Labedz, V. Johnson, 
Schmit, Higgins, Hoagland, and Pappas, amici 
curiae. 


KrivosH4, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


GRANT, J. 
Plaintiff-appellant, Kearney Convention Center, 
Inc. (hereinafter taxpayer), is the owner of the Holi- 
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day Inn in Kearney, Buffalo County, Nebraska. The 
Buffalo County assessor assessed taxpayer’s prop- 
erty for the year 1981 and fixed the actual value of 
the property at $3,563,765. For the prior year the ac- 
tual valuation was fixed by the assessor at $2,304,430. 

The taxpayer timely filed a written protest with 
defendant-appellee, Buffalo County Board of Equal- 
ization (hereinafter County Board). At the hearing 
on this protest the County Board did not change the 
1981 valuation. The taxpayer then timely appealed 
to the district court for Buffalo County, where the 
matter was submitted on a joint stipulation of facts. 
The trial court dismissed the petition on appeal and 
affirmed the action of the County Board. This ap- 
peal followed. 

On appeal the taxpayer’s six assignments of error 
can be condensed to three points: (1) That the trial 
court erred in failing to find that two dissimilar 
methods of appraisal resulted in ‘‘blatant disparity 
in actual value between urban and agricultural real 
estate [and] constitutes unlawful lack of uniformity 
and proportionality within a class (real estate)’’; (2) 
That the trial court erred in holding that the conven- 
tion center’s claim of disproportionate assessment 
required a comparison with all other types of prop- 
erty in Buffalo County; and (3) That the trial court 
erred in refusing to grant the convention center tax 
relief based on a lack of uniformity and propor- 
tionality of valuation. 

For the reasons hereinafter stated we reverse and 
remand. 

As stated above, all facts in the case were sub- 
mitted in a joint stipulation of facts. Those facts 
show that an appraisal of all real and personal prop- 
erty in Buffalo County was conducted by the county 
assessor’s Office for the tax year 1981. In making 
the countywide appraisal for 1981, the assessor was 
required by the state Tax Commissioner to use the 
Marshall Valuation Service (published by Marshall 
and Swift Publication Company, and hereinafter 
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Marshall and Swift manual) in appraising all build- 
ing improvements, and to use the Nebraska Agricul- 
tural Land Valuation Manual (hereinafter Land 
Manual) in appraising all real estate, including irri- 
gated and dryland farm ground. 

The valuation technique used in the Marshall and 
Swift manual is cost of reproduction less depreci- 
ation. Cost figures for labor and materials were 
stated in the Marshall and Swift manual in current 
(1981) dollars. This usage of current dollars was a 
departure from earlier assessing practices which 
had been based on the Nebraska Building Construc- 
tion Manual prepared and issued by the Nebraska 
Tax Commissioner. The Nebraska construction 
manual had used cost figures based on 1976 dollar 
values, and had been used through 1980. The switch 
to the Marshall and Swift valuation technique for the 
taxable year 1981 had resulted in the increased valu- 
ation of the improvements on taxpayer’s land from 
$2,072,730 to $3,332,065. The land itself was valued in 
both 1980 and 1981 at $231,700. This resulted in an 
overall assessed value increase as to taxpayer’s im- 
proved real property of $1,259,335, or an increase of 
approximately 53 percent. The taxpayer’s expert 
witness agreed that the Marshall and Swift valuation 
method used by the county assessor was a proper 
technique; that the method was properly utilized by 
the assessor; and that ‘‘the fair market value - ac- 
tual value of the Kearney Holiday Inn was approxi- 
mately equal to the valuation of $3,563,765.00 set by 
the Buffalo County Assessor for the year 1981.’’ The 
taxpayer’s expert witness concluded that the actual 
value or fair market value of the taxpayer’s prop- 
erty was $3,385,576.70, or a figure equal to 95 percent 
of the valuation figure set by the county assessor. 

As distinguished from the reproduction cost tech- 
nique of the Marshall and Swift manual used to de- 
termine the actual value of taxpayer’s improved 
real property, the Land Manual uses a valuation 
technique of capitalization of earnings based on 
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graphical location of the particular land. 

The Land Manual was well described in Box Butte 
County v. State Board of Equalization & Assess- 
ment, 206 Neb. 696, 702-03, 295 N.W.2d 670, 676 (1980), 
as follows: ‘‘The Land Valuation Manual was de- 
veloped by the Department of Revenue after exten- 
sive research and is based generally on soil types 
and geographical locations. To be more explicit, 
agricultural land is classified as irrigated cropland, 
dryland cropland, rangeland and meadow, and pas- 
ture. These in turn are subclassified into valuation 
groups 1, 2, 3, and 4, based on the productivity of the 
particular soil, and, when necessary, are further 
subdivided. Finally, recognizing the decrease in 
rainfall and growing days when moving from the 
southeast corner of the state to the northwest cor- 
ner, the state has been divided into seven land valu- 
ation areas. Each land classification and subclassi- 
fication has a calculated per-acre dollar value, dif- 
fering in each of the seven land valuation areas. In 
arriving at these valuations, information was ob- 
tained from various farm management companies, 
county agents, and others as to cash rent data, 
grazing fees, crop yield data, and share rental in- 
formation in the various areas, and with that infor- 
mation, a net return to the landlord for the various 
classes and subclasses was determined to which was 
applied a capitalization rate to arrive at a value.”’ 

Buffalo County is in the south central area of the 7 
land valuation areas, along with 15 other counties. 
As illustrative of the use of the Land Manual, the 
parties stipulated that the different qualities of soil 
for crop production in Buffalo County were ap- 
praised at the following values for the tax year 1981, 
using capitalization of earnings valuation technique: 
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Irrigated Cropland Dryland Cropland 
Land Valuation Group Values Land Valuation Group Values 
Per Acre Per Acre 
1A1 - $1,200 1D1 - $640 
1A - 1,070 1D - = 585 
2Al - 940 2D1 - 510 
2A sC- 810 2D - 450 
3Al_ - 680 3D1 - 380 
3A Ce 580 3D - ~=—- 320 
4A1 - 470 4D1 - 225 
4A - 360 4D - 175 


(The dryland valuations in this stipulation seem to 
be from the Land Manual’s Hall County figures 
rather than those for Buffalo County, but the differ- 
ences are insignificant and do not affect the result in 
this opinion.) 

The Buffalo County assessor had broken down all 
agricultural real estate in the county into the classi- 
fications set out in the Land Manual, and had as- 
sessed all agricultural land by applying the appro- 
priate value per acre to each such classified acre. 
In assessing agricultural land in this manner, the 
county assessor was acting pursuant to the orders of 
the state Tax Commissioner, as the assessor was re- 
quired to do by the terms of Neb. Rev. Stat. § 77-1330 
(Reissue 1981). The county assessor used no factors 
other than the Land Manual in the assessment of 
rural farmland, and used no factors other than the 
Marshall and Swift manual in assessing taxpayer's 
improvements on its real property. We have, then, 
if the foregoing constituted all of the evidence before 
the trial court, a situation where the taxpayer and 
the county assessor have agreed, for all practical 
purposes, that the actual value of taxpayer’s im- 
proved property is $3,563,765. Both parties agree 
that the county assessor has properly applied the 
techniques set forth in the Marshall and Swift man- 
ual, and taxpayer agrees that that technique ‘‘was a 
proper technique for real estate improvement valu- 
ation.’’ The taxpayer agrees that the fair market 
value of its property was approximately that deter- 
mined by the assessor. The taxpayer’s expert 
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reaches this agreement by comparing the county as- 
sessor’s Marshall and Swift valuation with the ex- 
pert’s valuation ‘‘based on his training, experience 
and review of the 1980-1981 appraisals of urban com- 
mercial properties in Buffalo County.’’ Thus, with 
respect to the taxpayer’s property, the value of that 
property, as determined by the assessor in using the 
prescribed Marshall and Swift manual, is essentially 
the same as the value determined by taxpayer’s ex- 
pert in using other methods. It is conceded by tax- 
payer that the actual value or market value of its 
property has been accurately determined. 

With regard to all irrigated and dry cropland in 
Buffalo County, the situation is different. The 
county assessor accurately and faithfully followed 
the Land Manual and concluded that the value of all 
such cropland in Buffalo County was $219,504,741 (er- 
roneously stated in the stipulation of facts as 
$219,540,741). Nowhere in the facts before this court 
is there any testimony that this amount is ‘‘actual 
value.’’ From the county assessor’s point of view 
this amount is the amount determined by the strict 
application of the Land Manual and is the amount to 
be used as assessed value. There is no other ele- 
ment used to calculate that number. We note that 
there are seven elements set out in Neb. Rev. Stat. 
§ 77-112 (Reissue 1981) that may be used in a 
‘formula’’ to determine actual value. In Gradoville 
v. Board of Equalization, 207 Neb. 615, 617, 301 
N.W.2d 62, 64 (1981), we said, ‘‘The items set out by 
statute as examples of actual value, however, are 


not exclusive to all others.... ‘ ‘‘Many elements 
enter into a determination of actual value, some of 
which are set out in the statute.’’’’’ Further, we 


stated in Beynon Farm Products v. Bd. of Equal- 
ization, 213 Neb. 815, 819, 331 N.W.2d 531, 534 (1983), 
‘‘As we have said in the past, authorities charged 
with the duty of valuing property for taxation ’are 
not limited to just one method of determining value. 
They are required to use methods and to consider 
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such relevant factors as result in a proper assess- 
ment.”’ 

In Beynon Farm Products, supra, the county as- 
sessor had used the Land Manual, and we held at 
819, 331 N.W.2d at 534, ‘‘In the absence of other evi- 
dence, proof that the guidelines provided by the Tax 
Commissioner were applied correctly raises a pre- 
sumption that the assessment is legally proper.”’ 
Following that settled law, there is a presumption in 
this case that the assessed valuation of all farmland 
was legally proper. In the present case, however, 
the evidence presented by the taxpayer goes beyond 
the guidelines followed by the county assessor. 

The taxpayer’s expert witness’s stipulated testi- 
mony was that ‘‘he has been a licensed real estate 
broker, practicing in Buffalo County, Nebraska for 
the past 25 years; that he has been a licensed real 
estate appraiser, practicing in Buffalo County, Ne- 
braska for the past 8 years; that he is a member in 
good standing with the Buffalo County Board of 
Realtors (past President), Nebraska Realtors As- 
sociation (past Vice President), National Associ- 
ation of Certified Appraisers (CA-S), and the Gradu- 
ate Realtors Institute (GRI); that he is a certified 
VA appraiser, approved FHA appraiser, an ap- 
proved F.N.M.A. appraiser, that during the last 5% 
years he has prepared over 1,500 detailed real estate 
appraisals of both urban and rural real estate prop- 
erties located in Buffalo County, Nebraska; that dur- 
ing the years 1980 and 1981 he prepared over 550 de- 
tailed appraisals of urban and rural property located 
in Buffalo County, Nebraska; that said appraisals 
for the years 1980 and 1981 were done for the purpose 
of determining the fair market value - actual value 
of each property so appraised by him; that the said 
appraisals for the years 1980 and 1981 included urban 
commercial and all land valuation groupings found 
under the Nebraska Agricultural Land Valuation 
Manual for irrigated and dryland cropland; that he 
has a working knowledge of the Marshall & Swift 
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Appraisal Manual valuation technique cost of repro- 
duction less depreciation; that he is familiar with 
and understands the Nebraska Agricultural Land 
Valuation Manual valuation technique of capitaliza- 
tion of earnings based on yield production; that he 
has reviewed, studied and analyzed the land valu- 
ation grading values for irrigated and dryland crop- 
land in the Nebraska Agricultural Land Valuation 
Manual that was used by the Buffalo County As- 
sessor to reappraise the value of rural irrigated and 
dryland cropland for the year 1981; that he has re- 
viewed, studied and analyzed the appraisal devel- 
oped by the Buffalo County Assessor for the Kearney 
Holiday Inn using the Marshall & Swift Appraisal 
Manual....” 

The taxpayer’s expert goes on to testify that, ‘‘in 
his opinion, based on his training, experience and re- 
view of his 1980-1981 appraisals of irrigated and dry- 
land agricultural cropland properties in Buffalo 
County, including the use of comparative sales, the 
fair market value - actual value for all gradations of 
irrigated and dryland agricultural cropland for the 
year 1981 were uniformly undervalued by the Buf- 
falo County Assessor by a multiplication factor of 
2.25; that this uniform undervaluation results in irri- 
gated and dryland agricultural cropland being uni- 
formly valued at 44% of its actual value - fair mar- 
ket value.”’ 

That expert’s valuation as to actual value of vari- 
ous kinds of farmland is set out in detail in his stip- 
ulated testimony. As an example, his valuation as 
to 1 acre of class 1A1 irrigated cropland is $2,700 per 
acre, as contrasted to $1,200 per acre under use of 
the Land Manual; and the expert’s valuation of class 
4D dry cropland was $371 per acre, as contrasted to 
$165 per acre under the Land Manual. 

This expert’s reasons for these differences were 
set out to be ‘‘That in his opinion, based on a review 
of comparative sales in Buffalo County for 1980 and 
1981, the valuations contained in the Nebraska Agri- 
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cultural Land Valuation Manual for the year 1981 do 
not account for the impact of inflation on the fair 
market value - actual value of rural irrigated and 
dryland agricultural cropland.’’ Combining that 
testimony with the agreed fact that the valuation of 
improvements was premised on 1981 dollars and that 
the valuation of cropland was based on 1976 dollars, 
and recognizing that there is no evidence of any at- 
tempt to correlate the different methods, we find 
that, as stated in Konicek v. Board of Equalization, 
212 Neb. 648, 650, 324 N.W.2d 815, 816 (1982), ‘‘The 
discrepancy was not the result of an error of judg- 
ment but was a deliberate and intentional discrimi- 
nation systematically applied throughout the county.’’ 

Article VIII, § 1, of the Nebraska Constitution pro- 
vides, with exceptions not material to this case, that 
“‘Tt]axes shall be levied by valuation uniformly and 
proportionately upon all tangible property aa 
(Emphasis supplied.) 

Following that constitutional command, the Ne- 
braska Legislature has enacted Neb. Rev. Stat. 
§ 77-201 (Reissue 1981), which provides, ‘‘All tan- 
gible property and real property in this state, not ex- 
pressly exempt therefrom, shall be subject to tax- 
ation, and shall be valued at its actual value. Such 
actual value shall be taken and considered as the 
taxable value on which the levy shall be made.’”’ 

‘‘Actual value’’ has been held many times to mean 
exactly the same as market value or fair market 
value. See, Beynon Farm Products v. Bd. of Equal- 
ization, 213 Neb. 815, 331 N.W.2d 531 (1983); Hastings 
Building Co. v. Board of Equalization, 212 Neb. 847, 
326 N.W.2d 670 (1982). 

The situation presented, then, in this case is one in 
which it is agreed between the taxpayer and the 
County Board that the taxpayer’s improved real 
property is assessed at its actual value calculated on 
a 1981 dollar cost of reproduction less depreciation, 
and in which there is no agreement between the 
same parties on the actual value of farmland in the 
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same county. The presumption raised by the county 
assessor’s sole reliance on the state-furnished Land 
Manual has disappeared when taxpayer goes for- 
ward with its evidence which shows, without rebut- 
ting evidence, that when other relevant criteria are 
considered, the Land Manual, using 1976 dollars, has 
resulted in valuations not of ‘‘actual value’’ but of 44 
percent of actual value. 

The precise question in this case was foreshad- 
owed in Box Butte County v. State Board of Equal- 
ization & Assessment, 206 Neb. 696, 713, 295 N.W.2d 
670, 681 (1980), where the court stated, ‘‘Perhaps one 
further point deserves comment. The Department 
of Revenue, in presenting its evidence, made ref- 
erence on several occasions to the assumption that 
there existed in the state good intracounty equal- 
ization, as a justification for its recommendation of 
the use of different tools in attempting to achieve 
statewide equalization. It is not entirely clear from 
the record whether the reference was to all classes 
of property, agricultural and nonagricultural alike, 
or only to and within the class of nonagricultural 
alone. If it was in regard to all property, it was an 
invalid assumption and one discarded by the State 
Board because, very obviously, by authorizing dif- 
ferent rates of increases to the two main classifica- 
tions of property, it recognized a lack of equal- 
ization.’’ 

That case considered the uniformity of valuation 
among all counties, but this court saw therein the 
problem of the equalization of different types of 
property within a county and held that by the 
utilization of ‘‘different rates of increases to the two 
main classifications of property, it [the state board] 
recognized a lack of equalization.’’ 

The question in this case was answered in Konicek 
v. Board of Equalization, supra, where farm real es- 
tate was valued in accordance with the Land Man- 
ual, and improvements to land were valued in ac- 
cordance with a separate manual (the predecessor 
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to the Marshall and Swift manual used in this case) 
promulgated by the state Tax Commissioner. The 
result in the Konicek case was that farmland with- 
out improvements was valued at about 20 percent of 
actual value, while improvements were valued at 
approximately actual value. Therefore, in Konicek, 
when the values were combined to arrive at the 
valuation of improved farm real estate, such im- 
proved farm real estate was assessed at a higher 
percentage of actual value than unimproved farm 
real estate. In Konicek, supra at 650, 324 N.W.2d at 
816, we stated, ‘‘The effect of the system of assess- 
ment used to value farm real estate was to create 
separate classifications of unimproved farmland 
and improved farmland with no correlation between 
the classifications. This method of assessment is 
not permissible under the constitutional requirement 
that all tangible property be valued uniformly and 
proportionately. Real property taxes may not be 
equalized by classifying property and then applying 
the same values to the same classifications of prop- 
erty. County of Gage v. State Board of Equalization 
é& Assessment, 185 Neb. 749, 178 N.W.2d 759 (1970).’’ 

In this case there is absolutely no correlation 
shown between the assessed values set for property 
classified as farmland and property classified as 
improved real estate. We reiterate that it is permis- 
sible to reasonably classify property for tax pur- 
poses and to use different methods to determine as- 
sessed values for different classifications of prop- 
erty. To comport with our Constitution’s require- 
ment that ‘‘[t]axes shall be levied by valuation uni- 
formly and proportionately upon all tangible prop- 
erty,’’ however, the results obtained by such permis- 
sible different methods must be in some way cor- 
related so that the results reached shall be uniform 
and proportionate and shall not exceed actual value. 

In Grainger Brothers Co. v. Board of Equalization, 
180 Neb. 571, 582, 144 N.W.2d 161, 168-69 (1966), we 
stated, ‘‘Under the Constitution of Nebraska, Article 
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VIII, section 1, business inventories and real estate 
are in the same class for taxation purposes, and 
properties within the same class are required to be 
valued and assessed uniformly and proportionately 
in order that equalization obtain.’’ We now state 
that dry cropland, irrigated cropland, and all real 
estate, whether improved or not, are all tangible 
property of the same class for taxation purposes, as 
defined in our Constitution; and while such proper- 
ties may be appropriately classified into logical sub- 
classifications and different appropriate methods of 
determining values of such subclassifications may 
be utilized, the answers obtained as to the values of 
the various subclassifications of property must be 
correlated so that all tangible property shall be as- 
sessed uniformly and proportionately. 

The evidence in this case shows that that result 
has not been reached. The scope of our review is 
clear. As stated in Grainger Brothers Co. v. Board 
of Equalization, supra at 582, 144 N.W.2d at 169, 
‘‘*An appeal to the district court from action of the 
county board of equalization is heard as in equity, 
and upon appeal therefrom to this court it is tried de 
novo....’’’ See, also, Benyon Farm Products v. 
Bd. of Equalization, 213 Neb. 815, 331 N.W.2d 531 
(1983). On our review we hold that while the district 
court was correct in determining that the taxpayer’s 
property was properly assessed at its actual value, 
the district court erred in determining that that 
value had not been ‘‘unjustly and unfairly assessed 
in proportion to values assigned to all other prop- 
erty.” 

Applying further that standard of review set out 
above, we find that the actual value of taxpayer’s 
improved real property was properly determined to 
be $3,563,765. We further find that taxpayer’s prop- 
erty was not assessed uniformly and proportionately 
with other property, to wit, farmland, which we find, 
under the evidence presented in this record, to be 
assessed at 44 percent of its actual value. 
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In that situation we follow the principle set out in 
Sioux City Bridge v. Dakota County, 260 U.S. 441, 
446, 43 S. Ct. 190, 67 L. Ed. 340 (1923), and quoted 
with approval in Konicek v. Board of Equalization, 
212 Neb. 648, 324 N.W.2d 815 (1982), ‘‘This Court 
holds that the right of the taxpayer whose property 
alone is taxed at 100 per cent. of its true value is to 
have his assessment reduced to the percentage of 
that value at which others are taxed even though 
this is a departure from the requirement of statute. 
The conclusion is based on the principle that where 
it is impossible to secure both the standards of the 
true value, and the uniformity and equality required 
by law, the latter requirement is to be preferred as 
the just and ultimate purpose of the law.”’ 

We find that the assessment of taxpayer’s prop- 
erty at its actual value should be reduced to 44 per- 
cent of that value to equalize the value of taxpayer’s 
property with other property in Buffalo County, as 
required by the Constitution and statutes of the State 
of Nebraska. 

We remand the case to the district court for fur- 
ther proceedings consistent with this opinion. 

REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 


STATE OF NEBRASKA, APPELLEE, V. BRUCE E. MASTERS, 
APPELLANT, 
343 N.W.2d 744 


Filed January 27, 1984. No. 83-229. 


1. Police Officers and Sheriffs: Search and Seizure: Probable 
Cause: Motor Vehicles. Testimony that an officer smelled mari- 
juana is sufficient to furnish probable cause to search:a vehicle 
without a warrant where there is sufficient foundation as to the ex- 
pertise of the officer. 

2. Criminal Law: Evidence: Proof. To prove unlawful possession 
of a controlled substance, the evidence must show that the accused 
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had physical or constructive possession with knowledge of the pres- 
ence of the drug and its character as a controlled substance. 

3. Criminal Law: Appeal and Error. Unless an error can be con- 
sidered prejudicial to the rights of a defendant, it may not be con- 
sidered as ground for reversal. 


Appeal from the District Court for Washington 
County: DarRvip D. Quist, Judge. Reversed and re- 
manded. 


Bennett G. Hornstein, for appellant. 


Paul L. Douglas, Attorney General, and Frank J. 
Hutfless, for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


WHITE, J. 

The appellant was tried and convicted of the of- 
fenses of knowingly or intentionally possessing mari- 
juana, a controlled substance, weighing more than 1 
pound, and possession of marijuana with intent to 
deliver. The trial court sentenced the appellant to 
consecutive terms of 18 months to 3 years on the 
first count and a term of 3 to 6 years on the second 
count. 

Two errors are assigned: (1) The trial court 
erred in denying motions for mistrial after testi- 
mony of a police officer that appellant was involved 
in drugs and that a companion had other police con- 
tacts; and (2) The sentences were excessive. 

A recitation of the facts surrounding the arrest 
will be necessary to an understanding of this appeal. 

During the early morning hours of January 8, 1982, 
Trooper Richard D. McKain was on duty in Wash- 
ington County, Nebraska. He was in his patrol car 
which was stopped at the intersection of Highway 73 
and county road B-240. He observed a vehicle north- 
bound on Highway 73 that appeared to have backup 
lights on and traveling in a forward direction. The 
trooper followed the vehicle and determined that the 
vehicle, being operated by appellant, Bruce E. 
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Masters, was exceeding the speed limit. The trooper 
turned on the patrol car’s red lights and stopped the 
vehicle at a point approximately 214 miles south of 
Fort Calhoun, Nebraska. As Trooper McKain ap- 
proached the vehicle, he observed the driver and a 
passenger seated beside the driver. As Masters was 
rolling down the window of the pickup truck, 
Trooper McKain leaned down to talk with him and 
“‘was able to detect a slight odor of marijuana as... 
the air inside the vehicle came out.”’ 

Trooper McKain shined his flashlight around the 
inside of the truck ‘‘to detect where the smell came 
from.’’ He observed a bottle lying on the floor anda 
paper bag ‘‘underneath the passenger’s legs up 
against the seat on the passenger’s side.’’ Trooper 
McKain then asked Masters ‘‘if he had been drink- 
ing, what was in the bottle, and also what was in the 
sack.’’ Masters answered that he had not had any- 
thing to drink, that the bottle contained fruit punch, 
and stated ‘‘that there was personal belongings in 
the sack.”’ 

Trooper McKain then examined Masters’ driver’s 
license and the vehicle registration, which disclosed 
that the vehicle belonged to Lawrence D. Barnes 
and/or Elbert C. Barnes of Fremont, Nebraska. 
Trooper McKain testified that he was familiar with 
the odor of unburned marijuana. Although he had 
probable cause both to search the vehicle and to ar- 
rest the occupants, State v. Daly, 202 Neb. 217, 274 
N.W.2d 557 (1979), Trooper McKain, nevertheless, 
continued to question Masters concerning the con- 
tents of the paper sack and its ownership; he re- 
ceived the same answers as before from Masters, 
that ‘‘it was personal items.’’ 

Ultimately tiring of Masters’ refusal to show the 
contents of the bag to him, Trooper McKain seized 
the bag and examined its contents, which were later 
determined to be marijuana. He then arrested 
Masters and Kent L. Newman, the passenger. A 
motion to suppress the seized marijuana was denied 
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made in this court. 

During the course of his testimony concerning the 
stop and subsequent arrest, Trooper McKain testi- 
fied that he made certain radio calls. After testi- 
fying without objection that a call to the Omaha pa- 
trol dispatcher was made to ascertain whether there 
were any outstanding wants or warrants, he was 
asked, ‘‘And then after that? A ...I was then con- 
tacted by Washington County Sheriff’s office and 
then they advised me that they did not have any 
local warrants nor did Dodge County have any local 
warrants. They had also advised me that this party 
had some type of connection with drugs.’’ Counsel 
for Masters immediately objected to the answer as 
not responsive, which objection was sustained, and 
moved for a mistrial, which motion was denied. 

Later, Trooper McKain, again testifying to the 
question ‘‘What happened after that?’’ volunteered 
that Officer Magill of the Fort Calhoun Police De- 
partment ‘‘advised me that he had previous contact 
with Mr. Newman,”’ the passenger. An objection to 
the answer was sustained, and a motion for mistrial 
was again overruled. In neither instance was the 
jury admonished to disregard the testimony. 

Masters, Kent L. Newman, and Lawrence D. 
Barnes, the coowner of the truck, denied knowledge 
of the marijuana. Masters specifically denied tell- 
ing Trooper McKain that the paper bag contained 
his personal effects. 

“Evidence of other crimes, wrongs, or acts is not 
admissible to prove the character of a person in or- 
der to show that he acted in conformity therewith. 

.. Neb. Rev. Stat. § 27-404(2) (Reissue 1979). 

As none of the listed exceptions to § 27-404(2) per- 
mit the reception of the conversations, they were 
properly excluded. 

A more substantial question then presents itself. 
Was the testimony that Masters ‘‘had some type of 
connection with drugs’’ so prejudicial that its mere 
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recitation in court requires reversal of Masters’ 
conviction? See, State v. Scott, 211 Neb. 237, 318 
N.W.2d 94 (1982); State v. Stewart, 209 Neb. 719, 310 
N.W.2d 706 (1981). We are of the opinion, in this 
factual context, that it was. 

In State v. Faircloth, 181 Neb. 333, 148 N.W.2d 187 
(1967), a case whose facts are remarkably similar to 
the facts of this case, we held that there was insuffi- 
cient evidence to sustain a conviction of the crime of 
possession of marijuana of a driver of a vehicle, 
whose ownership was not shown to be that of the 
driver, where the marijuana was contained in a 
duffelbag between the feet of a passenger. We also 
held that absent some evidence of physical or con- 
structive possession with knowledge of the presence 
of the drug, mere presence in a car where the drug 
is found was not sufficient to sustain a conviction. 

The only proof of such constructive possession was 
Masters’ responses to the questions of Trooper Mc- 
Kain that the paper bag contained his personal ef- 
fects, a statement vigorously denied by Masters. 

We do not deal with the appropriateness of 
Trooper McKain’s questioning of Masters during a 
traffic stop, absent constitutional warnings, con- 
cerning the separate and distinct crime for which 
there was probable cause to search the vehicle, as 
that issue was not raised in this court nor in the trial 
court. See Annot., Right of Motorist Stopped by Po- 
lice Officers for Traffic Offense to Be Informed at 
That Time of His Federal Constitutional Rights Un- 
der Miranda v Arizona, 25 A.L.R.3d 1076 (1969). 

Absent the claim of ownership, insufficient evi- 
dence of Masters’ possession of marijuana and pos- 
session with intent to deliver exists. The testimony 
of Masters’ previous ‘‘connection with drugs’”’ in this 
circumstance may have been the crucial factor in 
the jury’s decision to believe the trooper’s assertion 
and not the appellant’s disclaimer. Obviously, where 
it cannot be said that absent the improper evidence 
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the appellant might not have been convicted, the 
error is not harmless. 
REVERSED AND REMANDED. 


STATE OF NEBRASKA, APPELLEE, V. DOUGLAS MINER, 
APPELLANT. 
343 N.W.2d 899 


Filed January 27, 1984. No. 83-270. - 


1. Minors: Witnesses: Appeal and Error. The question of the com- 
petency of a child witness is measured by such child’s capabilities, 
intelligence, and understanding of the difference between truth and 
falsehood, and the determination of such competency rests largely 
in the discretion of the trial court and its determination in that re- 
gard will not be overturned absent a clear abuse of discretion. 

2. Expert Witnesses. The opinion of an expert witness is properly ad- 
mitted into evidence where the basis of the opinion and the facts on 
which it is based are before the jury, and the defendant has an op- 
portunity to cross-examine such witness as to the basis of such 
opinion and the facts on which it is based. 

3. Expert Witnesses: Appeal and Error. The ruling of a trial court 
in receiving or excluding an expert opinion will be reversed on ap- 
peal only when a clear abuse of discretion is shown. 

4. Criminal Law: Minors. As a general rule, whether a physical act 
committed by a person responsible for the general care and 
supervision of a minor is a justifiable act, as referred to in Neb. 
Rev. Stat. § 28-1413 (Reissue 1979), or constitutes an unlawful as- 
sault is a question of fact to be decided by the trier of fact. 

5. Convictions: Appeal and Error. In determining the sufficiency 
of evidence to sustain a criminal conviction, this court does not re- 
solve conflicts in the evidence, pass upon the credibility of wit- 
nesses, determine the plausibility of explanations, or weigh the evi- 
dence, and a verdict rendered thereon must be sustained if, taking 
the view of such evidence most favorable to the State, there is suffi- 
cient evidence to support it. 

6. Sentences: Appeal and Error. A sentence in a criminal case im- 
posed within statutory limits will not be overturned on appeal ab- 
sent an abuse of discretion by the trial judge. 


Appeal from the District Court for Lancaster 
County: BERNARD J. McGinn, Judge. Affirmed. 


Dennis R. Keefe, Lancaster County Public De- 
fender, and Gerald L. Soucie, for appellant. 
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Paul L. Douglas, Attorney General, and Michaela 
M. White, for appellee. 


KRIivosHa, C.J., BOSLAUGH, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


HastTINGs, J. 

The defendant, Douglas Miner, was charged with 
manslaughter in connection with the death of Kenith 
Pavey. A jury was waived and, after trial to the 
court, the defendant was convicted and sentenced to 
a term of imprisonment of not less than 24% nor 
more than 3 years. 

On appeal to this court the defendant assigns as 
errors: (1) The court’s failure to strike the testi- 
mony of James Pavey as an incompetent witness: 
(2) The court’s failure to strike the opinion testi- 
mony of Dr. Kutsch as having been based on insuf- 
ficient foundation; (3) Conviction of the defendant 
upon insufficient evidence; and (4) The excessive 
sentence imposed on the defendant. 

On December 7, 1981, the defendant was living 
with Karen Pavey in a trailer home in Lincoln, Ne- 
braska, along with 2-year-old Ronald, a child born of 
that relationship, as well as two other children of 
Karen’s, 5-year-old James Pavey, and 3-year-old 
Kenith Pavey. 

According to the testimony of James Pavey, he, 
Kenith, and the defendant were in the kitchen, 
where he saw the defendant kick Kenith in the stom- 
ach. Kenith fell to the floor and was then picked up 
by the defendant and placed on a couch. On cross- 
examination the witness, in response to a leading 
question by defense counsel, stated that the incident 
took place in the bedroom. Although defense coun- 
sel was permitted to subject the witness to founda- 
tional questioning relative to his competency as a 
witness, the trial court overruled the motion to 
strike the testimony at its conclusion. 

‘‘Every person is competent to be a witness except 
as otherwise provided in these rules.’’ Neb. Rev. 
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Stat. § 27-601 (Reissue 1979). The question of the 
competency of a child witness is measured by such 
child’s capabilities, intelligence, and understanding 
of the difference between truth and falsehood, and 
the determination of such competency rests largely 
in the discretion of the trial court and its deter- 
mination in that regard will not be overturned ab- 
sent a clear abuse of discretion. State v. Hitt, 207 
Neb. 746, 301 N.W.2d 96 (1981). 

There were other claimed inconsistencies in the 
testimony of James Pavey, but from our examina- 
tion of the record we do not believe that the trial 
court abused its discretion in allowing the testimony 
of the witness to stand. Some of the so-called con- 
flicting testimony was caused by the nature of the 
questions asked by defense counsel and the manner 
in which they were propounded, and, at the most, 
simply created questions of credibility which were 
resolved against the defendant. There is no merit to 
the first claimed error. 

The testimony of Karen Pavey followed that of her 
son and corroborated his testimony on the important 
points. She said that the defendant had called both 
Kenith and James into the kitchen to scold them, af- 
ter having been told by her that they had been in her 
purse. She heard Kenith laugh, which she felt made 
the defendant a little angry. She then ‘heard 
Doug’s foot scrape the floor and I turned around and 
saw Doug’s foot catch Kenny in the stomach.’”’ She 
said that Kenny’s eyes were big, his mouth was wide 
open, and he appeared to be in pain. She then saw 
him lean forward a little bit, take two steps back- 
ward, gasp, and fall to the floor. According to her 
testimony, the defendant attempted to administer 
mouth-to-mouth resuscitation, but apparently with- 
out success. Kenith was taken to the hospital, and 
he died that same day. 

Dr. David Kutsch, a physician who was board cer- 
tified to practice pathology and who was engaged in 
practice in Lincoln, Nebraska, was called as an ex- 
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pert witness by the State to establish the cause of 
death. The qualifications of the witness to testify as 
an expert in this field were not questioned. He testi- 
fied that based on an autopsy which he performed, 
an examination of certain police reports, portions of 
the testimony given by Karen Pavey, reports of the 
Bryan Hospital heart team, the depositions of two 
expert witnesses, Dr. Charles Petty and Dr. Martin 
Myers, and portions of the testimony of James 
Pavey that his brother was kicked in the stomach, it 
was his opinion, to a reasonable degree of medical 
certainty, that Kenith Pavey died because of a kick 
that was administered to the epigastrium region of 
the victim. 

It is true that Dr. Petty, testifying for the defend- 
ant, gave as his opinion that death resulted from 
chickenpox pneumonia. However, this simply cre- 
ated a question as to the credibility of the witnesses, 
which was resolved against the defendant, and on 
appeal we will not reweigh the evidence or the credi- 
bility of the witnesses. State v. Huffman, 214 Neb. 
429, 334 N.W.2d 3 (1983). 

The opinion of an expert witness is properly ad- 
mitted into evidence where the basis of the opinion 
and the facts on which it is based are before the 
jury, and the defendant has an opportunity to cross- 
examine such witness as to the basis of such opinion 
and tthe facts on which it is based. Danielsen v. 
Richards Mfg. Co., Inc., 206 Neb. 676, 294 N.W.2d 858 
(1980). The ruling of a trial court in receiving or ex- 
cluding an expert opinion will be reversed on appeal 
only when a clear abuse of discretion is shown. 
Herman v. Lee, 210 Neb. 563, 316 N.W.2d 56 (1982). 
The defendant’s second assignment of error is not 
supported by the record. 

The defendant argues that the evidence was insuf- 
ficient to establish the commission of the crime of 
manslaughter because there was no proof of the 
commission of an unlawful act. A person is guilty of 
manslaughter who causes the death of another unin- 
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tentionally while in the commission of an unlawful 
act. Neb. Rev. Stat. § 28-305 (Reissue 1979). It is 
the position of the State that the ‘‘unlawful act’ 
committed by the defendant was third degree as- 
sault. That is defined as intentionally, knowingly, 
or recklessly causing bodily injury to another. Neb. 
Rev. Stat. § 28-310 (Reissue 1979). 

The defendant responds that the act which the de- 
fendant committed was privileged under the provi- 
sions of Neb. Rev. Stat. § 28-1413 (Reissue 1979), and 
therefore did not constitute an unlawful act. That 
section provides in part that a person who is respon- 
sible for the general care and supervision of a minor 
may use such force as may be necessary for the pur- 
pose of safeguarding or promoting the welfare of a 
minor, including punishment of misconduct, if such 
force used is not designed to cause or known to cre- 
ate substantial risk of causing death or serious 
bodily harm. 

Assuming the defendant had standing to invoke 
the statute, whether the act committed by the de- 
fendant was privileged, or whether it constituted an 
assault and was therefore unlawful, presented a 
question of fact which was resolved against the de- 
fendant. State v. Duis, 207 Neb. 851, 301 N.W.2d 587 
(1981). In determining the sufficiency of evidence 
to sustain a criminal conviction, this court does not 
resolve conflicts in the evidence, pass upon the 
credibility of witnesses, determine the plausibility of 
explanations, or weigh the evidence, and a verdict 
rendered thereon must be sustained if, taking the 
view of such evidence most favorable to the State, 
there is sufficient evidence to support it. State v. 
Huffman, supra. 

Finally, we deal with the claimed excessiveness of 
the sentence. Manslaughter is a Class III felony for 
which the penalty may be imprisonment for not less 
than 1 year nor more than 20 years. Neb. Rev. Stat. 
§ 28-105 (Reissue 1979). The sentence imposed was 
within the minimum limits of the permissible pun- 
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ishment and demonstrated no abuse of discretion on 
the part of the trial judge. A sentence imposed 
within statutory limits will not be overturned on ap- 
peal absent an abuse of discretion by the trial judge. 
State v. Hllefson, 214 Neb. 747, 336 N.W.2d 88 (1983). 

The judgment and sentence of the trial court are 
affirmed. 

AFFIRMED. 


BoBBy CUMMINGS, APPELLANT, V. VINCE KIRBY, 
APPELLEE. 
343 N.W.2d 747 


Filed January 27, 1984. No. 83-325. 


1. Libel and Slander. Absolute privilege attaches to all statements, 
even allegedly defamatory statements, made by an attorney and 
made incident to and in the course of a judicial proceeding, if the 
statements have some relation to the proceedings. 

In determining whether material is pertinent or relevant to 
the issues in a defamation action against an attorney, the privilege 
embraces anything that may possibly be pertinent, and all doubts 
should be resolved in favor of its relevancy or pertinency. 

3. Summary Judgment. Summary judgment is appropriate where 
there exists no genuine issue of material fact. 


Appeal from the District Court for Madison 
County: RicHarD P. GARDEN, Judge. Affirmed. 


Bobby Cummings, pro se. 
Vince Kirby, pro se. 


KrRivosHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


GRANT, J. 

This is an action for slander brought by the appel- 
lant, Bobby Cummings, against the appellee, Vince 
Kirby. Kirby is an attorney who represented the ap- 
pellant’s mother, Iva Cummings, a plaintiff in a 
legal action for personal injury. That case was 
tried to a jury, resulting in a verdict against Iva on 
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December 38, 1982. A brief meeting was held be- 
tween Iva and Kirby immediately after the verdict. 
Cummings was not at this meeting. 

On December 6, 1982, Cummings and his mother 
met with Kirby in his law office to discuss the prob- 
lems they had had with the lawsuit and the manner 
in which Kirby had been handling the case. During 
this visit, Kirby remarked he had been told that 
“Te]veryone in Pierce County thinks Bobby Cum- 
mings is a crook.’’ The present action was com- 
menced as a result of that statement. 

Both parties filed motions for summary judgment 
with supporting affidavits, and, atter hearing, the 
district court found that the statements made by 
Kirby to the appellant’s mother, Iva Cummings, 
were in reference to matters that were incident to 
and in the course of judicial proceedings involving 
her; that the statements were relevant to the judi- 
cial function which was then being performed; and 
that all statements made to the appellant’s mother 
were absolutely privileged as a matter of law. The 
court also found that no material issue of fact ex- 
isted, entered summary judgment for Kirby, and de- 
nied summary judgment for Cummings. 

Cummings assigns as error the finding that the 
conversation between his mother and Kirby on De- 
cember 6, 1982, was absolutely privileged as a part 
of a judicial proceeding. For the reasons set out be- 
low we affirm the action taken by the district court. 

The defense of privilege in a defamation action in- 
volving attorneys’ statements is outlined in the Re- 
statement (Second) of Torts § 586 (1977), which 
states at 247: ‘‘An attorney at law is absolutely 
privileged to publish defamatory matter concerning 
another in communications preliminary to a pro- 
posed judicial proceeding, or in the institution of, or 
during the course and as a part of, a judicial pro- 
ceeding in which he participates as counsel, if it has 
some relation to the proceeding.’’ 

Comment a. following § 586 elaborates: ‘‘The 
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privilege stated in this Section is based upon a public 
policy of securing to attorneys as officers of the 
court the utmost freedom in their efforts to secure 
justice for their clients. Therefore the privilege is 
absolute.”’ Id. at 247. 

This court has adopted the view that absolute priv- 
ilege attaches to defamatory statements made inci- 
dent to, and in the course of, a judicial proceeding if 
the defamatory matter has some relation to the pro- 
ceedings, and this court has cited the Restatement, 
supra, with approval. Sinnett v. Albert, 188 Neb. 
176, 195 N.W.2d 506 (1972). 

In this case Cummings asserts the privilege is not 
available to Kirby because the defamatory state- 
ment was made after the trial, and the meeting be- 
tween Kirby and Cummings’ mother on December 6, 
1982, had no relation to the proceedings. Cummings 
also alleges that the attorney-client relationship be- 
tween Iva Cummings and Kirby was over on Decem- 
ber 6, 1982, when Kirby spoke with Cummings and 
his mother. 

Cummings’ mother’s affidavit states the Decem- 
ber 3, 1982, meeting with the appellee after the trial 
was to ‘‘find out what procedure was to be taken 
next with my lawsuit ....’’ The December 6, 1982, 
meeting was also at Kirby’s office, and the purpose 
was to discuss the problems with the trial and with 
Kirby’s handling of the case, including disagree- 
ments between client, attorney, and Cummings. 

Moreover, at the hearing on the motion for sum- 
mary judgment, Cummings submitted in evidence a 
letter dated December 13, 1982, from Iva Cummings 
to Kirby, discharging Kirby as her attorney. This 
letter was written a week after the meeting in which 
the defamatory statement was alleged to have been 
made, and 10 days after Cummings alleges his 
mother was no longer represented by Kirby. Kirby 
was Iva’s attorney on December 6, 1982. 

The reasoning of Sinnett v. Albert, supra, and of 
the Restatement, supra, extends to communications 
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after a trial which are pertinent to the attorney- 
client discussions in explaining what has occurred 
and what further action is possible. It is obvious 
that some decision had to be made with regard to a 
possible motion for new trial. We therefore agree 
with the district court that Kirby’s statements to 
Cummings’ mother were in reference to matters in- 
cident to the judicial proceedings and were conse- 
quently absolutely privileged as a matter of law. 

Cummings’ cause of action is legally deficient on 
another ground. The petition in this matter alleges 
that Kirby stated that others referred to Cummings 
as a ‘‘crook.’’ This court has stated that the word 
‘‘crook’’ is a word of general abuse, and while 
derogatory and disparaging, does not constitute a 
basis for recovery of damages in the absence of a 
specific allegation of special damages. Nelson v. 
Rosenberg, 135 Neb. 34, 280 N.W. 229 (1938). Cum- 
mings’ petition did not allege any special damages. 

The trial court was correct in granting Kirby’s 
motion for summary judgment and in denying Cum- 
mings’ motion for summary judgment. 

AFFIRMED, 


STATE OF NEBRASKA EX REL. Pau. L. Doucuas, 
ATTORNEY GENERAL, ET AL., APPELLEES, Vv. ROLAND 
MORROW, APPELLANT. 

343 N.W.2d 903 


Filed January 27, 1984. No. 83-410. 


1. Res Judicata. Res judicata bars all those issues which could have 
been raised in the prior proceeding upon the same facts sought to 
be presented in the subsequent action. 

2. Collateral Estoppel. Collateral estoppel may be applied where an 
identical issue was decided in a prior action, there was a judgment 
on the merits which was final, the party against whom the doctrine 
is to be applied is a party or is in privity with the party to the prior 
action, and there was an opportunity to fully and fairly litigate the 
issue in the prior litigation. 
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3. Res Judicata: Actions: Judgments. An acquittal or dismissal in 
a prior criminal prosecution is no bar to the prosecution of a later 
civil action, and such acquittal or dismissal concludes no issues in 
a later civil action. 

4. Pleadings: Waiver. Admissions contained in a defendant’s an- 
swer are judicial admissions and waive all controversy concerning 
the matter. 

5. Evidence: Appeal and Error. Error in the admission of evidence 
is not grounds for reversal of a judgment when no prejudice results 
from such error; if properly admitted evidence exists to establish 
that which improperly admitted evidence also establishes, the 
error in receiving the inadmissible evidence is not grounds for re- 
versal. 


Appeal from the District Court for Merrick County: 
JOHN C, WHITEHEAD, Judge. Affirmed. 


Roland E. Morrow, pro se. 


Paul L. Douglas, Attorney General, and Harold 
Mosher, for appellees. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

Roland Morrow, defendant-appellant, asks this 
court to reverse the decree of the trial court which 
enjoins him from ‘‘operating or participating in the 
operation of a private school for his children of 
school age without complying with the School Laws 
of the State of Nebraska.’’ We affirm. 

This action was instituted by the State of Nebraska 
to enjoin defendant from violating Neb. Rev. Stat. 
§§ 79-201 and 79-1701 (Reissue 1981) and certain rules 
of the Nebraska State Department of Education. In 
general, the pertinent statutes require that those 
having control of children between 7 and 16 years of 
age cause such children to attend schools which 
meet certain requirements. The rules in question 
provide generally for State Department of Educa- 
tion approval of public and private schools, and fur- 
ther require a number of applications, inspections, 
and reports. 
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The record establishes that since September 1982 
Morrow has been teaching his three children, two of 
whom at the time of trial were within the ages of 7 
and 16, at home in a setting which does not comply 
with the pertinent statutes and which violates the 
aforesaid rules. 

Morrow’s brief assigns as error the claims that (1) 
the action is barred by the doctrines of res judicata 
and collateral estoppel; (2) injunction is not avail- 
able to prevent conduct which is subject to criminal 
sanctions; (3) the trial court improperly allocated 
the burden of proof; (4) there was no showing of a 
compelling state interest in education; and (5) he 
was compelled to give incriminating evidence 
against himself. 

The issue presented in Morrow’s second assign- 
ment of error has recently been addressed in State 
ex rel. Douglas v. Bigelow, 214 Neb. 464, 334 N.W.2d 
444 (1983), and decided against his position. The ar- 
guments made in connection with Morrow’s third 
and fourth assignments of error fuse into the conten- 
tions that he, because of his sincerely held religious 
beliefs, is not bound by the educational laws of this 
state and that, in any event, there was no showing the 
state has a compelling interest in the education of 
Morrow’s children. Again, these issues have been 
addressed and resolved adversely to Morrow in 
State ex rel. Douglas v. Bigelow, supra, and State ex 
rel. Douglas v. Faith Baptist Church, 207 Neb. 802, 
301 N.W.2d 571 (1981), appeal dismissed 454 U.S. 803, 
102 8S. Ct. 75, 70 L. Ed. 2d 72, and the authorities cited 
therein. We see no reason to further burden the 
legal literature of this state by restating these well- 
settled rules of law. 

The remaining two issues, however, warrant 
analysis in the context of the facts presented by the 
record before us. 

In the first of the two remaining assignments of 
error, assignment No. (1) above, Morrow argues 
that this civil action is barred by his acquittal in a 
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previous criminal prosecution. Although Morrow 
placed into evidence a record of the testimony of- 
fered in that prosecution, he has not offered any evi- 
dence of either the charge filed or the exact judg- 
ment rendered therein. Proof of the evidence ad- 
duced in prior litigation alone does not generally 
sustain the burden of establishing the applicability 
of either res judicata or collateral estoppel. Res 
judicata bars all those issues which could have been 
raised in the prior proceeding upon the same facts 
sought to be presented in the subsequent action. 
Pflasterer v. Koliopoulos, 213 Neb. 330, 328 N.W.2d 
789 (1983). Collateral estoppel may be applied 
where an identical issue was decided in a prior ac- 
tion, there was a judgment on the merits which was 
final, the party against whom the doctrine is to be 
applied is a party or is in privity with a party to the 
prior action, and there was an opportunity to fully 
and fairly litigate the issue in the prior litigation. 
Cockle v. Cockle, 215 Neb. 329, 339 N.W.2d 63 (1983). 

Obviously, the analysis which needs to be made in 
resolving whether either doctrine applies requires a 
study of the operative pleadings and judgment, as 
well as the evidence adduced in the prior proceed- 
ing. 

This defect in Morrow's proof of the prior litiga- 
tion aside, it has long been the rule in this jurisdic- 
tion that an acquittal or dismissal in a prior criminal 
prosecution is no bar to the prosecution of a later 
civil action, and such acquittal or dismissal con- 
cludes no issues in a later civil action. Hurley v. 
Brotherhood of R. R. Trainmen, 147 Neb. 781, 25 
N.W.2d 29 (1946); Hampton v. Westover, 137 Neb. 
695, 291 N.W. 93 (1940). 

The final issue is raised by Morrow’s fifth assign- 
ment of error. He claims that he had the right to re- 
main free of self-incrimination under the fifth 
amendment to the U.S. Constitution and that this 
right was violated. As will be seen from the fol- 
lowing discussion, we need not, and therefore do not, 
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decide at this time whether the right claimed by 
Morrow existed in this case. 

Morrow was called as a witness in the State’s case 
in chief and freely answered questions about the 
course of home study he was, supplying his children. 
However, in response to a question regarding 
whether he possessed a teacher’s or administrator’s 
certificate issued by the State of Nebraska, Morrow 
objected on the ground that the question called for 
him to incriminate himself in violation of his fifth 
amendment privilege. His objection was sustained 
at that point. Later, during the course of the trial, 
the court overruled the objection and Morrow was 
asked: ‘‘[I]t is true, is it not, that you do not hold a 
teacher’s or administrator’s certificate with the 
State of Nebraska?’’ Morrow replied, ‘‘No.’’ Morrow 
and the State each argue as if that response clearly 
constitutes an admission by Morrow that he was not 
certified by the state. Frankly, we do not find this 
statement to be particularly illuminating. Does 
Morrow’s answer mean, ‘‘No, your assumption is 
not true,’”’ or ‘‘No, I do not have a certificate’? Be 
that as it may, we take the construction which both 
parties assume, and read the answer to be an admis- 
sion by Morrow that he lacked state certification. 

Having taken that view, the response nonetheless 
becomes immaterial. Paragraph 14 of Morrow’s 
amended answer to the State’s petition states: 
“Section 79-1229 R.R.S. Nebraska (Reissue 1976) is 
alleged to require school administrators and super- 
visors to be certified by the State. Defendant Ro- 
land Morrow has refused, for reasons of religious 
conviction, to submit himself to certification. De- 
fendant believes that compliance, with the require- 
ments of the aforesaid statute is not required, but if 
required, would substantially limit and and [sic] in- 
terfere with his duty to bear witness to the Lord and 
to further the religious mission of the home, and 
would constitute governmental licensure of religion 


322 216 NEBRASKA REPORTS 


and of his home in violation of the First Amendment 
to the United States Constitution.”’ 

Admissions contained in a defendant’s answer are 
judicial in nature and waive all controversy con- 
cerning the matter. Armbruster v. Stanton-Pilger 
Drainage Dist., 203 Neb. 772, 280 N.W.2d 72 (1979); 
Sleezer v. Lang, 170 Neb. 239, 102 N.W.2d 435 (1960). 
The question of whether Morrow was or was not 
state certified in his role as administrator or su- 
pervisor of his home study school was therefore not 
an open question at trial. Morrow had voluntarily, 
conclusively, and judicially admitted his lack of 
such certification. The State’s question in this re- 
gard was redundant. 

Morrow’s lack of state certification as a teacher 
was established by Hugh Harlan, who, in his role as 
head of the instructional services branch of the State 
Department of Education, supervised the issuance 
of teacher certificates. Harlan testified that neither 
Morrow nor Morrow’s wife held Nebraska teacher’s 
certificates. Morrow offered no countervailing evi- 
dence. 

Putting aside the response elicited by the State’s 
ambiguous question concerning Morrow’s certifica- 
tion, there is ample, uncontradicted evidence that 
Morrow was without state certification in his role as 
administrator, supervisor, or teacher in the home 
study program he conducted. As such, any error, if 
such there was, in overruling Morrow’s objection to 
the question was harmless. 

Error in the admission of evidence is not grounds 
for reversal of a judgment when no prejudice results 
from such error; if properly admitted evidence ex- 
ists to establish that which improperly admitted evi- 
dence also establishes, the error in receiving the in- 
admissible evidence is not grounds for reversal. 
State v. Bromwich, 213 Neb. 827, 331 N.W.2d 537 
(1983); In re Estate of Potts, 144 Neb. 729, 14 N.W.2d 
323 (1944). 

None of Morrow’s assignments of error having dis- 
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court is affirmed. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. Pat L. CLASSEN, 
APPELLANT, 
343 N.W.2d 749 


Filed January 27, 1984. No. 83-411. 


1. Burglary: Evidence: Proof. Evidence of any act of physical 
force, however slight, by which the obstruction to entering is re- 
moved is sufficient to prove a breaking. 

2. Speedy Trial: Pretrial Motions. The time utilized in the disposi- 
tion of pretrial motions filed by the defendant is excluded under 
Neb. Rev. Stat. § 29-1207(4) (Reissue 1979). 


Appeal from the District Court for Cass County: 
RAYMOND J. CasE, Judge. Affirmed. 


Owen A. Giles, for appellant. 


Paul L. Douglas, Attorney General, and Patrick T. 
O’Brien, for appellee. 


KrivosHa, C.J., BoSLauGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

The defendant was convicted of breaking and en- 
tering with intent to steal and was sentenced to im- 
prisonment for 2 to 6 years. He has appealed, and 
contends that the trial court erred in overruling his 
motion for discharge and that the evidence of break- 
ing was not sufficient to sustain the verdict of guilty. 

The offense was committed at about 1:45 a.m. on 
April 21, 1982. The defendant was apprehended in- 
side a storage building of the Montgomery Ag 
Equipment Company, a farm implement and feed 
dealer. The building had been under surveillance 
by four state patrolmen. The patrolmen testified 
that the defendant entered the building through a 
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closed and locked door. That was sufficient evi- 
dence of breaking, if believed, to sustain a finding 
beyond a reasonable doubt. Evidence of any act of 
physical force, however slight, by which the obstruc- 
tion to entering is removed is sufficient to prove a 
breaking. State v. Campbell, 190 Neb. 394, 208 
N.W.2d 670 (1973). 

Although the evidence does not show exactly how 
the defendant opened the door, such evidence is un- 
necessary where there is evidence that the door was 
closed and locked at the time the defendant entered 
the building. 

The motion for discharge was based upon Neb. 
Rev. Stat. § 29-1207 (Reissue 1979), which requires 
that a defendant be brought to trial within 6 months 
after the information was filed. Delay attributable 
to the defendant is excluded in computing the statu- 
tory period. 

The record in this case shows that the defendant 
was bound over to the district court on June 10, 1982. 
An information was filed on August 13, 1982. Trial 
commenced February 14, 1983. 

The record further shows that on January 31, 1983, 
the defendant filed a motion for discovery, a motion 
for reinstatement of bond, and the motion for dis- 
charge. On February 11, 1983, these motions were 
heard and sustained or overruled. 

The time utilized in the disposition of pretrial mo- 
tions filed by the defendant is excluded under 
§ 29-1207(4). State v. Stewart, 195 Neb. 90, 236 
N.W.2d 834 (1975). When the time involved in dis- 
posing of the defendant’s pretrial motions is ex- 
cluded, the statutory requirement of 6 months is 
satisfied. The motion for discharge was properly 
overruled. 

There being no error, the judgment is affirmed. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. RONALD E. 
REUTER, APPELLANT. 
343 N.W.2d 907 


Filed January 27, 1984. No. 83-429. 


1. Child Support: The remarriage of a father does not relieve him of 
child support obligations fixed by a divorce decree. 

2, Judgments: Collateral Attack: Jurisdiction. A judgment is not 
subject to collateral attack unless that attack rests upon a lack of 
jurisdiction over the parties or of the subject matter. 

3. Indictments and Informations. The office of an information is to 
inform the accused, with reasonable certainty, of the charge being 
made against him in order that he may prepare his defense thereto 
and be able to plead the judgment rendered thereon as a bar to a 
later prosecution for the same crime. 

4. Constitutional Law: Child Support: Fraud. Article I, § 20, of the 
Nebraska Constitution, which provides that one shall not be im- 
prisoned for debt in any civil action on mesne or final process, un- 
less in cases of fraud, does not prohibit the imprisonment of one 
who refuses to obey a court order to support his children. 

5. Constitutional Law: Child Support: Sentences. A sentence of im- 
prisonment for the failure to support one’s children as ordered by a 
court does not violate the eighth amendment to the U.S. Constitu- 
tion and article I, § 9, of the Nebraska Constitution, both of which 
prohibit the infliction of ‘‘cruel and unusual’ punishment. 

6. Sentences: Appeal and Error. A sentence will not be set aside if it 
is within statutory limits unless there was an abuse of discretion by 
the trial court. 


Appeal from the District Court for Dodge County: 
MaRK J. FUHRMAN, Judge. Affirmed. 


Richard L. Kuhlman, for appellant. 


Paul L. Douglas, Attorney General, and Royce N. 
Harper, for appellee. 


KrivosHa, C.J., BosLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


CAPORALE, J. 

Following a bench trial, defendant-appellant, Ron- 
ald E. Reuter, was adjudged guilty of intentionally 
failing, refusing, or neglecting to support his four 
minor children in violation of a court order. He was 
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sentenced to imprisonment for a term of 1 year. This 
appeal followed. We affirm. 

On October 3, 1977, the district court for Saunders 
County entered a decree which found that the court 
had jurisdiction of the parties and of the subject 
matter, that defendant was in default, that defend- 
ant and Beverly J. Reuter were married on Septem- 
ber 28, 1968, and that they had produced four chil- 
dren. The decree dissolved the marriage and or- 
dered defendant to ‘‘pay child support, through the 
Clerk of the District Court of Saunders County, Ne- 
braska, the sum of $20.00 per week, per child, a total 
of $80.00 per week.’’ 

Since the entry of that decree, defendant moved to 
Oklahoma, where he was employed as a truckdriver. 
A URESA action was commenced in Dodge County 
in 1979 and was referred to the Oklahoma authorities. 
Defendant had made no child support payments prior 
to that action. After the URESA order was entered, 
Dodge County and the State of Nebraska, which have 
regularly made payments under the aid to families 
with dependent children program since 1981 and at 
times prior to that, received reimbursement in the 
sums of $700 in 1979, $2,000 in 1980, $2,052 in 1981, and 
$400 in 1982. No payments were received in 1983, 
although a prospective $1,848 federal income tax 
refund due defendant has been intercepted by the 
Nebraska Department of Social Services. Public 
funds in excess of $13,000 have been expended since 
1980 in payments under the aid to families with de- 
pendent children program. 

On March 19, 1988, defendant arrived in Fremont to 
visit his children as he was passing through town in 
the course of his employment as a truckdriver. He 
was later arrested and charged with the crime which 
is the subject matter of this appeal. 

The assignments of error which defendant argues 
present the following issues: (1) Is the evidence 
sufficient to support the conviction? (2) Did the in- 
formation contain prejudicial statements? (3) Does 
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the sentence constitute an unconstitutional imprison- 
ment for debt? and (4) Is the sentence dispropor- 
tionate, and thus cruel and unusual? 

Neb. Rev. Stat. § 28-706 (Reissue 1979), the statute 
under which defendant was charged, reads in perti- 
nent part as follows: ‘‘(1) Any person who inten- 
tionally fails, refuses, or neglects to provide proper 
support which he knows or reasonably should know 
he is legally obliged to provide to a spouse, minor 
child, minor stepchild, or other dependent, commits 
criminal nonsupport. 


‘“(6) Criminal nonsupport is a Class IV felony if 
it is in violation of any order of any court.’’ A Class 
IV felony is punishable by a maximum 5 years’ im- 
prisonment, or a $10,000 fine, or both such imprison- 
ment and fine. There is no minimum penalty. Neb. 
Rev. Stat. § 28-105 (Reissue 1979). 

In his attack on the sufficiency of the evidence, de- 
fendant makes three arguments. The first is that he 
has no legal obligation to support the children. His 
claim is that since he and his wife were not legally 
married, his children were born out of lawful wed- 
lock, and since no paternity action was brought with- 
in 4 years of the children’s births, as required by 
Neb. Rev. Stat. § 13-111 (Reissue 1977), his obligation 
is a moral one only. 

Defendant does not dispute the fact that the chil- 
dren are his; in fact, he acknowledges that they are. 
Whatever the impact of the 4-year statute of limita- 
tions to which he refers may be, it in no way limits 
the liability of a father to support his acknowledged 
children born out of lawful wedlock. The liability of 
a father to such children is the same as that of a 
father of children born in lawful wedlock. Neb. 
Rev. Stat. § 13-102 (Reissue 1977). 

The second argument defendant makes concern- 
ing the sufficiency of the evidence is that it does not 
show he was able to support his children on March 1, 
1983, as was charged by the information, and that 
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absent some showing he was capable of supporting his 
children, it could not be found that he intentionally 
failed, refused, or neglected to provide such support. 

The evidence establishes that defendant was capa- 
ble of working, was employed, and earned at least 
$1,000 per month. In support of defendant’s argu- 
ment that his ability to support his children was not 
established, he claims that his debts exceeded his in- 
come. He lists among his debts the sum of $329 due 
each month as payment on two motor vehicles. The 
support of one’s children is a fundamental obligation 
which takes precedence over almost everything else 
and certainly over the acquisition of vehicles. Nor 
are we persuaded by defendant’s lamentations that 
he has incurred hospital expenses on behalf of his 
current wife and the child he and she have produced. 
Taking on a second set of obligations does not for- 
give fulfillment of the first set. See, Shipley v. 
Shipley, 175 Neb. 119, 120 N.W.2d 582 (1963), and 
Phillips v. Phillips, 162 Neb. 649, 77 N.W.2d 152 
(1956), stating that the remarriage of a father does 
not relieve him of child support obligations fixed by 
a divorce decree. 

Defendant’s last attack on the sufficiency of the 
evidence rests on the claim that the divorce decree 
and support order were void, since he and the chil- 
dren’s mother were never legally married. The dif- 
ficulty with that position, from his point of view, is 
that a judgment is not subject to collateral attack 
unless that attack rests upon a lack of jurisdiction 
over the parties or of the subject matter. Schilke v. 
School Dist. No. 107, 207 Neb. 448, 299 N.W.2d 527 
(1980). His reliance upon Garrett v. State, 118 Neb. 
873, 224 N.W. 860 (1929), for the proposition that the 
decree of dissolution is subject to collateral attack in 
this case is misplaced. In Garrett the trial court un- 
dertook to hear the divorce case within 6 months, in 
spite of a statute which provided that ‘‘ ‘no suit for 
divorce shall be heard or tried for a period of six (6) 
months after service has been had or perfected.’ ”’ 
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Id. at 376, 224 N.W. at 862. Thus, Garrett presented 
a case where, because the trial court acted prema- 
turely, it was without jurisdiction. That is not the 
situation in the instant case. The district courts of 
this state are given original jurisdiction to dissolve 
marriages. Neb. Rev. Stat. § 42-348 (Reissue 1978). 
Therefore, the district court was within its statutory 
powers when acting to dissolve the marriage alleged 
in the petition before it, an allegation which defend- 
ant did not dispute at that time. Neither does 
Reuter claim that the court lacked personal jurisdic- 
tion over him. What defendant mistakes for a juris- 
dictional requirement is merely a question of fact, 
which was determined against him and which is not 
collaterally assailable. 

The fact of the matter is the evidence is sufficient 
to support defendant’s conviction of felony nonsup- 
port of his children. It establishes as well that he 
deliberately elected to ignore his obligations as a 
father and thereby forced his children to resort to 
public welfare for survival. 

The information filed in the trial court reads in 
pertinent part as follows: ‘‘On or about ist day of 
March, 1983, in Dodge County, Nebraska, the above- 
named defendant then and there being, did then and 
there intentionally fail, refuse, or neglect to provide 
proper support which he knew or reasonably should 
have known he was legally obliged to provide, to his 
spouse, minor child, minor stepchild, other de- 
pendent, to-wit: Defendant has failed to comply 
with his obligation to pay $20.00 per week per child 
for the needs of his four minor children, as ordered 
by the District Court of Saunders County, Nebraska, 
on October 3, 1977 in violation of Section 28-706(1) 
R.R.S. Neb., a Class IV Felony.”’ (Emphasis sup- 
plied.) Defendant argues that the emphasized 
words in the information should have been stricken 
or, alternatively, that the information should have 
been quashed, as he had moved. 

Since failure to abide by a court order to provide 
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support is a necessary element of the felony crime of 
nonsupport, we find the contention impossible to un- 
derstand. The gist of the argument appears to be 
that the ‘$20.00 per week per child’ language is 
prejudicial in that there was no proof that amount of 
support is actually required by his children and, fur- 
ther, that the language is such that Reuter could 
have been convicted of a crime for what was a civil 
contempt of a support order. A single act may give 
rise to both civil and criminal sanctions. As of 
March 1, 1988, Reuter was not contributing any 
amount of money toward his children’s support and 
had not since at least September of the previous 
year. The office of an information is to inform the 
accused, with reasonable certainty, of the charge 
being made against him in order that he may pre- 
pare his defense thereto and be able to plead the 
judgment rendered thereon as a bar to a later prose- 
cution for the same crime. Neb. Rev. Stat. 
§§ 29-1501 and 29-1604 (Reissue 1979); State v. Last, 
212 Neb. 596, 324 N.W.2d 402 (1982). The information 
fulfilled its purpose and in no way prejudiced de- 
fendant’s rights. 

Next, defendant argues that his sentence violates 
article I, § 20, of the Nebraska Constitution. That 
section provides: ‘‘No person shall be imprisoned 
for debt in any civil action on mesne or final proc- 
ess, unless in cases of fraud.’’ 

This issue was long ago decided against defend- 
ant’s position in Fussell v. State, 102 Neb. 117, 166 
N.W. 197 (1918). There, Fussell was convicted un- 
der a nonsupport statute. This court stated at 121, 
166 N.W. at 199: ‘‘We do not think the allowance for 
the support of defendant’s minor child bears any re- 
semblance whatever to a debt, and therefore the 
constitution does not forbid imprisonment for the de- 
fendant’s refusal to obey the order of the court.”’ 

Lastly, defendant argues that his sentence is cruel 
and unusual, in that it is disproportionate. He urges 
that, as such, the sentence violates the eighth 
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amendment to the U.S. Constitution and article I, 
§ 9, of the Nebraska Constitution, both of which pro- 
hibit the infliction of ‘‘cruel and unusual’’ punish- 
ment. He urges further that the sentence violates 
the requirement of article I, § 15, of the Nebraska 
Constitution, which provides that all ‘‘penalties shall 
be proportioned to the nature of the offense.”’ 

No matter how cast, the argument in essence is 
that the sentence imposed is an excessive one. 

The rule is that a sentence will not be set aside if it 
is within statutory limits unless there was an abuse 
of discretion by the trial court. State v. Pierce and 
Wells, 215 Neb. 512, 340 N.W.2d 122 (1983). 

Defendant’s argument seems to be that since it is 
common for fathers not to support their children, his 
1-year prison sentence is disproportionate to his 
crime. This argument confuses the gravity of an of- 
fense with its frequency of occurrence. To abandon 
one’s children to a life of poverty and reliance upon 
public charity is a heinous and ignoble offense and is 
to be treated as such. The record shows no abuse of 
discretion by the trial judge which worked to defend- 
ant’s prejudice. 

None of defendant’s assignments of error having 
merit, the judgment and sentence of the trial court 
are affirmed. 

AFFIRMED. 


SANDRA DOAK, APPELLANT, V. MICHAEL MILBAUER, 
APPELLEE. 
343 N.W.2d 751 


Filed January 27, 1984. No. 83-433. 


1. Constitutional Law: Statutes. Where a statute is susceptible of 
two constructions, under one of which the statute is valid, while un- 
der the other it is unconstitutional or of doubtful validity, that con- 
struction which gives it validity should be adopted. 

2. Paternity: Limitations of Actions. The 4-year period of limita- 
tions embodied in Neb. Rev. Stat. § 13-111 (Reissue 1977) bars an 
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adult mother, through a cause of action brought on her own behalf, 
from establishing the paternity of her child born out of lawful wed- 
lock to recover her own damages; however, such period of limita- 
tions does not operate to bar a cause of action brought on such a 
minor child’s behalf by a guardian or next friend to secure the 
child’s rights. 


Appeal from the District Court for Lancaster 
County: DALE E. FauRNBRUCH, Judge. Affirmed. 


Gary R. Pearson, and Joe Kelly, Deputy Lancas- 
ter County Attorney, for appellant. 


Hal W. Anderson of Berry, Anderson, Creager & 
Wittstruck, for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


CAPORALE, J. 

Plaintiff-appellant, Sandra Doak, filed this action 
on October 14, 1981, praying, inter alia, that 
defendant-appellee, Michael Milbauer, be declared 
the father of a child born unto her on August 15, 1972. 
The trial court sustained Milbauer’s demurrer, dis- 
missed the action, and overruled Doak’s motion for 
a new trial. This appeal followed. We affirm. 

Doak assigns as error the dismissal of her amend- 
ed petition, because, she argues, the 4-year period of 
limitations embodied in the pertinent statute is un- 
constitutional. More specifically, Doak claims that 
the period of limitations denies children born out of 
lawful wedlock due process and equal protection of 
the law in that the right of such children to support 
from the natural father is limited in a manner dif- 
ferent from that of children born in lawful wedlock. 
Such differing treatment, argues Doak, violates the 
fourteenth amendment, § 1, of the U.S. Constitution 
and article I, §§1 and 3, of the Nebraska Constitu- 
tion. 

The pertinent statute, Neb. Rev. Stat. § 13-111 (Re- 
issue 1977), reads as follows: ‘‘A civil proceeding to 
establish the paternity of a child may be instituted 
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in any district court of the district where the child is 
domiciled or found, by the mother of such child, ei- 
ther during pregnancy or within four years after its 
birth, or by the guardian or next friend of such child. 
Summons shall issue and be served as in other civil 
proceedings, except that such summons may be di- 
rected to the sheriff of any county in the state and 
may be served in any county.’ Neb. Rev. Stat. 
§ 13-102 (Reissue 1977) makes one whose paternity is 
established by court proceeding or by acknowledg- 
ment liable for the support of the child to the same 
extent and in the same manner as the father of a 
child born in lawful wedlock. 

In her amended petition Doak prayed for ‘‘judg- 
ment establishing that the defendant is the natural 
father of her said child and for judgment against the 
defendant for the support of her child, costs of this 
action, and for such other and further relief as may 
be just and equitable in the premises.’’ We note, 
first of all, that a prayer for equitable relief has no 
place or role in a nonequitable case. That matter 
aside, however, it is clear from other allegations 
that Doak seeks recovery for future support as well 
as for expenses and losses she incurred ‘‘during the 
period of plaintiff's pregnancy, confinement and 
recovery.”’ 

Doak’s positions have their genesis in Gomez v. 
Perez, 409 U.S. 535, 93 8. Ct. 872, 35 L. Ed. 2d 56 
(1973), which held that once a state grants children a 
judicially enforceable right to support from their 
natural fathers, the equal protection clause of the 
federal Constitution prohibits the state from denying 
the same right to children born out of lawful wed- 
lock. 

More recently, the U.S. Supreme Court has held 
that restrictions on support suits by children born 
out of lawful wedlock will survive equal protection 
scrutiny to the extent that they are substantially re- 
lated to a legitimate state interest. However, the 
period for obtaining parental support must be long 
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enough to provide a reasonable opportunity for those 
with an interest in such children to bring suit on 
their behalves. Further, any time limit on that op- 
portunity has to be substantially related to the 
state’s interest in preventing the litigation of stale or 
fraudulent claims. Mills v. Habluetzel, 456 U.S. 91, 
102 S. Ct. 1549, 71 L. Ed. 2d 770 (1982). Accordingly, 
Mills held a 1-year period of limitations too short. 
The later case of Pickett v. Brown, ____ U.S. ___, 
103 S. Ct. 2199, 76 L. Ed. 2d 372 (1983), held a 2-year 
statute to also be constitutionally infirm. Other ju- 
risdictions, through courts of various levels, have 
held limitation periods of various durations to be in- 
valid. Matter of M. D. H., ___ Ind. App. ___., 4387 
N.E.2d 119 (1982), 2 years; State ex rel. S. M. B. v. 
D. A. P., 284 S.E.2d 912 (W. Va. 1981), 3 years; State, 
Dept. of Revenue v. Wilson, ___. Mont. ___, 634 P.2d 
172 (1981), 3 years; State Dept. of Health, etc. v. 
West, 378 So. 2d 1220 (Fla. 1979), 4 years; State, ex 
rel. Adult & Fam. Serv. v. Bradley, 58 Or. App. 663, 
650 P.2d 91 (1982), 6 years. On the other hand, Shif- 
ter v. Wolf, 120 Mich. App. 182, 327 N.W.2d 429 
(1982), held a 6-year statute neither constituted a 
denial of equal protection nor produced an unfair- 
ness of constitutional magnitude. 

There is, however, a major distinction between the 
statutes determined to be constitutionally infirm in 
the above-cited cases and the statute at hand. Those 
statutes found not to pass constitutional muster pur- 
ported to bar children born out of lawful wedlock 
from themselves bringing the action after the speci- 
fied period of limitations. We do not so read our 
statute. 

The clear import of the language of § 13-111 is that 
the mother’s cause of action to establish the pa- 
ternity of her child in order to recover her damages 
is barred 4 years after the child’s birth. There is, 
however, no such limitation on a cause of action 
brought on the child’s behalf by a guardian or next 
friend to establish paternity and secure the child’s 
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nancy or within four years after its birth’ can only 
modify the phrase which precedes it, ‘‘by the mother 
of such child,’’ and not the phrase which follows it, 
‘or by the guardian or next friend of such child,’’ be- 
cause only the mother, not the guardian or next 
friend, could be pregnant with ‘‘such child,’’ unless 
it be the mother acting on behalf of her child. Ac- 
cordingly, Doak’s equal protection and due process 
arguments are misdirected. The dismissal of her 
petition has no effect upon her child’s cause of ac- 
tion. 

Even if the statute were subject to the construc- 
tion that the child’s, as well as the mother’s, action 
is barred 4 years after the child’s birth, and we be- 
lieve it is not, it would be our obligation to adopt the 
constitutional construction we suggested earlier. 
Where a Statute is susceptible of two constructions, 
under one of which the statute is valid, while under 
the other it is unconstitutional or of doubtful validity, 
that construction which gives it validity should be 
adopted. State v. Evans, 215 Neb. 433, 338 N.W.2d 
788 (1983); Nebraska P.P. Dist. v. City of York, 212 
Neb. 747, 326 N.W.2d 22 (1982). 

We need not, and therefore do not, determine at 
this time what is recoverable by whom once pa- 
ternity is established. It is sufficient to observe for 
the present that, for example, the owner of the right 
to recover for past medical expenses is different 
than the owner of the right to receive future support 
from his natural father. 

In this case we need only decide, as we do, that the 
4-year period of limitations bars Doak, through a 
cause of action brought on her own behalf, who pled 
no legal disability during the 4 years last preceding 
the filing of this action, from litigating the issue of 
Milbauer’s paternity. Doak’s arguments make no sug- 
gestion that a 4-year period for an adult to bring an 
action on and in her behalf is constitutionally suspect. 

AFFIRMED. 
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Search and Seizure. Any consent to a search must be voluntary and 
not the result of duress or coercion—express, implied, physical, or 
psychological. 


Appeal from the District Court for Morrill County: 
RoBERT R. Moran, Judge. Affirmed. 


K. Randy Hood, Morrill County Attorney, for ap- 
pellant. 


James M. Heaton, for appellee. 


SHANAHAN, J. 

Pursuant to Neb. Rev. Stat. § 29-824 (Cum. Supp. 
1982), the State of Nebraska appeals the judgment of 
the Morrill County District Court suppressing evi- 
dence seized while searching the residence of David 
T. Walmsley (Walmsley). The judgment of the dis- 
trict court is affirmed. 

On August 7, 1983, the dispatcher for the Morrill 
County Sheriff's Department received a telephone 
call from a woman reporting ‘‘there [were] some 
strange looking weeds growing behind [Walmsley’s] 
house.’’ In response to that report and without any 
further investigation, the uniformed sheriff of 
Morrill County went to the house where Walmsley 
lived with his wife and children. Having arrived at 
the residence around 1:10 p.m., the sheriff knocked 
at the front door on the south side of the house and 
was greeted by Walmsley’s wife, Helen, who then 
summoned Walmsley to the front door. What hap- 
pened after that varies materially according to the 
three who witnessed the events. 

According to the sheriff, Walmsley stood on the 
front steps of the house as the sheriff related the 
report about the ‘‘strange weeds.’’ Walmsley re- 
sponded, ‘‘Yeah, I’ll get rid of them.’’ The sheriff 
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testified, ‘‘I said I’d like to have ... permission to 
take a look at them, so he then invited me to come 
around behind the house. ... ‘Come on back here.’ ”’ 
Walmsley and the sheriff walked along a driveway 
on the east side of the house and proceeded toward 
the backyard of the Walmsley residence. The back- 
yard was 80 feet by 50 feet, with a fence on the 
north and west property lines. In the backyard 
Walmsley motioned to a cultivated, 40-foot row of 
8-inch-high marijuana plants growing along the rear 
of the house. Upon seeing the marijuana plants the 
sheriff arrested Walmsley for ‘‘manufacturing a 
controlled substance,’’ took him to the sheriff’s of- 
fice, informed Walmsley of his ‘‘Miranda rights,”’ 
and had Walmsley sign a form acknowledging ad- 
monition of such rights. Later in the course of his 
discussion with Walmsley, the sheriff ‘‘stated to him 
[Walmsley] that being as he and his wife both had 
access to the property and everything that she also 
could possibly be arrested on that, and he asked me 
not to bother her and leave her alone because she 
had to take care of [the] children and that he would 
cooperate in any way that he could.’’ After that 
conversation Walmsley signed a form entitled ‘‘Per- 
mission for Search and Seizure.’’ Walmsley and the 
sheriff then returned to Walmsley’s residence, 
where the sheriff entered Walmsley’s house and ob- 
tained a small bag of marijuana, some ‘‘marijuana 
pipes,’’ and some ‘‘roach clips.’’ 

Helen Walmsley testified that she was just within 
the screen door at the front of the Walmsley house 
when she heard the sheriff state to Walmsley, ‘‘I had 
a report that you were growing marijuana,’’ and 
Walmsley’s reply, ‘‘No, I’m not.’’ The sheriff re- 
sponded, ‘‘Don’t lie to me or I’ll just arrest you and 
take you down to the station, and if I come back and 
find anything, I’ll take your wife, too.’’ Helen fur- 
ther testified that the sheriff threatened to put 
Walmsley in jail and Helen ‘‘too,’’ if Walmsley did 
not cooperate. Responding to the sheriff’s question- 
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ing about growing marijuana plants, Walmsley then 
replied, ‘‘Well, I guess I am,’’ and the sheriff said, 
“Let me see them.’’ Walmsley and the sheriff 
walked around the house to ‘the backyard. Through 
the screen door at the back of the house, Helen 
heard the sheriff state that he wanted photographs 
of the plants and then tell Walmsley, ‘‘I guess I'll 
have to place you under arrest for manufacturing 
marijuana.’’ Walmsley and the sheriff left but re- 
turned to the Walmsley house and obtained the 
items mentioned in the sheriff’s testimony. 

David Walmsley testified about the initial conver- 
sation with the sheriff at the front of the Walmsley 
residence, namely, the report that Walmsley was 
growing marijuana and Walmsley’s denial of the ac- 
cusation. At Walmsley’s denial the sheriff stated, 
‘Well, don’t lie to me ... [iJf you don’t cooperate 
with me, I’! take you and your wife both.’’ Walms- 
ley’s response was, ‘‘Well, I guess I have some, but I 
will get rid of it....’’ Walmsley testified that he 
felt intimidated under the circumstances or pres- 
sured by the sheriff, and was afraid. When the sher- 
iff, referring to the backyard or the marijuana, 
stated, ‘‘I want to look at it,’’ Walmsley and the 
sheriff then went to the backyard. After the sheriff 
observed the plants, Walmsley was arrested and 
taken to the sheriff’s office, where Walmsley’s con- 
stitutional rights were read to him and the sheriff 
commented, ‘‘I know you have some more stuff in 
the house and I want it.’’ Regarding the written 
consent for search presented to Walmsley, the sher- 
iff told Walmsley ‘‘if you [don’t] cooperate with me 
and sign the search form that I [the sheriff] could 
still go back and get your wife.... Well, I know 
there’s some stuff in there. If you don’t cooperate 
with me, I’ll just go get your wife, too.’’ Walmsley 
signed the ‘‘Permission for Search and Seizure’’ 
form. The sheriff and Walmsley went back to 
Walmsley’s house, where the sheriff obtained the ar- 
ticles previously described in the sheriff’s testimony. 


STATE v. WALMSLEY 339 
Cite as 216 Neb. 336 

Charges were filed against Walmsley, namely, un- 
lawful manufacture and distribution of a controlled 
substance in violation of Neb. Rev. Stat. § 28-416(1) (a) 
(Cum. Supp. 1982); possession of marijuana (more 
than an ounce but less than a pound), § 28-416(4) 
(Cum. Supp. 1982); and possession of paraphernalia, 
Neb. Rev. Stat. § 28-441 (Cum. Supp. 1982). 

At a hearing on Walmsley’s motion questioning 
the legality of the search and seizure by the sheriff, 
the district court found there was no consent to the 
initial search at the Walmsley residence and sup- 
pressed ‘‘all evidence seized and all statements 
made.’’ 

The State appeals the district court’s decision re- 
garding physical evidence seized as a result of the 
search of the Walmsley premises and claims 
Walmsley consented to a search of his premises. 

The right guaranteed by the fourth amendment to 
the U.S. Constitution and by article I, § 7, of the Ne- 
braska Constitution, namely, freedom from unrea- 
sonable search and seizure, may be waived by con- 
sent of the person entitled such constitutional protec- 
tion. See, Schneckloth v. Bustamonte, 412 U.S. 218, 
93 S. Ct. 2041, 36 L. Ed. 2d 854 (1973); Wren v. United 
States, 352 F.2d 617 (10th Cir. 1965); United States v. 
Miles, 449 F.2d 1272 (10th Cir. 1971). 

The Walmsley residence—the house and the fenced 
backyard—were places for which Walmsley had a 
reasonable expectation of privacy, which society is 
prepared to recognize and our Constitution is obli- 
gated to protect. Cf. Katz v. United States, 389 U.S. 
347, 88 S. Ct. 507, 19 L. Ed. 2d 576 (1967); see, Nor- 
man v. State, 379 So. 2d 643 (Fla. 1980); State v. 
Rickard, 420 So. 2d 303 (Fla. 1982). 

Where the government seeks to validate a search 
by consent, the burden is on the government to 
prove the consent claimed, i.e., the search was vol- 
untarily permitted, invited, or agreed to by the per- 
son whose rights are involved. See, Bumper v. 
North Carolina, 391 U.S. 548, 88 S. Ct. 1788, 20 
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L. Ed. 2d 797 (1968); Wren v. United States, supra; 
United States v. Miles, supra; State v. Rathburn, 195 
Neb. 485, 239 N.W.2d 253 (1976); State v. Van 
Ackeren, 194 Neb. 650, 235 N.W.2d 210 (1975). 

Mere submission to authority is insufficient to es- 
tablish consent to a search. See, Bumper v. North 
Carolina, supra; State v. Billups, 209 Neb. 787, 311 
N.W.2d 512 (1981); cf. Amos v. United States, 255 
USS. 318, 41 S. Ct. 266, 65 L. Ed. 654 (1921). 

The consent required to support a consensual 
search must be essentially free and unconstrained 
choice and not the product of a will ‘‘overborne’”’ and 
a critically impaired ‘‘capacity for self-determina- 
tion.’’ See Schneckloth v. Bustamonte, supra; cf. 
United States v. Watson, 423 U.S. 411, 96 S. Ct. 820, 46 
L. Ed. 2d 598 (1976). 

Whether a person consented to a search is deter- 
mined from the totality of circumstances surround- 
ing the search. See, Schneckloth v. Bustamonte, 
supra; State v. Van Ackeren, supra. 

Any consent to a search must be voluntary and not 
the result of duress or coercion—express, implied, 
physical, or psychological. See, Schneckloth v. 
Bustamonte, supra; United States v. Fike, 449 F.2d 
191 (5th Cir. 1971); Phelper v. Decker, 401 F.2d 232 
(Sth Cir. 1968); 68 Am. Jur. 2d Searches and Seizures 
§ 48 (1973); cf. State v. Billups, supra. 

Whether there is a consensual search is a question 
of fact determined by the trial court—a decision 
which will not be set aside unless clearly erroneous. 
See State v. Van Ackeren, supra. 

In determining whether the trial court’s findings 
are clearly erroneous, the Supreme Court recognizes 
that the trial court is the ‘‘trier of fact,’’ and the Su- 
preme Court takes into consideration that the trial 
court observed the witnesses. See, State v. Van 
Ackeren, supra; State v. Billups, supra; cf. Gregory 
v. Davis, 214 Neb. 408, 334 N.W.2d 1 (1983). 

In this case there is a disputed chronology con- 
cerning the sheriff’s comments about the possible 
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telling Walmsley at the sheriff's office that Helen 
‘‘could possibly be arrested’’ for some offense re- 
lated to the controlled substance, marijuana. On 
the other hand, Walmsleys indicate that the sheriff 
made such expression during the initial contact at 
the Walmsley residence. The sheriff's comments 
might reasonably lead Walmsley to conclude that 
discovery of marijuana on the premises would be 
probable cause to arrest Helen for illegal possession 
of a controlled substance. Cf. United States v. 
Bolin, 514 F.2d 554 (7th Cir. 1975), where the threat- 
ened arrest of the defendant’s girl friend in his 
home, an arrest without probable cause, was held to 
preclude consent to a search of the defendant’s 
premises. A fortiori the same consequence should 
exist in a situation involving a wife as in the present 
case. 

Incarceration of a wife and concern at separation 
from children while their parents are in custody has 
to produce a mental state gravely and adversely af- 
fecting one’s ability to make decisions. The trial 
court found that the sheriff’s comments constituted 
duress or coercion of a psychological nature and to 
such an extent that Walmsley’s consent to the 
search was impossible under the circumstances. 
There is no question that there was a search at the 
initial contact with Walmsley. The trial court re- 
solved the dispute in chronology by finding that the 
threat of Helen’s arrest occurred at the initial con- 
tact and thereby prevented consent, i.e., voluntari- 
ness, for the search and discovery of marijuana and 
paraphernalia on the premises. The illegality of the 
search at the initial contact precludes any propriety 
of the related and subsequent search upon return to 
the Walmsley residence after the initial contact by 
the sheriff. 

Since the State has not argued any recognized ex- 
ception to the warrant requirement except consent 
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to a search, there remains no ground on which the 
search may be upheld. 

On the facts presented in this case, there is no 
showing that the decision of the district court is 
clearly erroneous. Consequently, the judgment of 
the district court is affirmed. 

AFFIRMED. 


DoucuLas N. FLETCHER, APPELLEE, V. STATE OF 
NEBRASKA, DEPARTMENT OF ROADS, ET AL., 
APPELLANTS. 

344 N.W.2d 899 


Filed February 3, 1984. No. 82-554. 


1. Expert Witnesses. Expert testimony should not be received, or if 
received should be stricken, if it appears that the witness is not in 
possession of such facts as will enable him to express a reasonably 
accurate conclusion as distinguished from a mere guess or conjec- 
ture. 

2. Torts: Proximate Cause: Proof. Where a plaintiff fails to prove 
that a defendant’s actions, even if negligent, were the proximate 
cause, or a proximately contributing cause, of the accident and re- 
sulting injuries, the case must be dismissed. 


Appeal from the District Court for Sarpy County: 


RonaLD EE. ReEaGAN,' Judge. Reversed and 
dismissed. 


Paul L. Douglas, Attorney General, and John R. 
Thompson, for appellants. 


John H. Bernstein of Higgins, Okun & Bernstein, 
for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, and SHANAHAN, JJ., and Grant, D.J. 


Grant, D.J. 

Plaintiff, Douglas N. Fletcher, brought this action 
to recover for his personal injuries incurred when a 
pickup truck in which he was riding as a passenger 
was driven into a bridge abutment at the entrance to 
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a bridge. Plaintiff properly filed his tort claim un- 
der Neb. Rev. Stat. §§ 81-8,209 et seq. (Reissue 1981). 
After denial of his claim plaintiff filed his amended 
petition alleging generally that the accident and his 
resulting injuries were proximately caused by the 
negligence of defendants, State of Nebraska, Depart- 
ment of Roads, and the State of Nebraska (herein- 
after collectively defendant), in ‘‘permitting unrea- 
sonable delays by their contractors of the repairs 
and maintenance of the approach to said bridge,’’ in 
“negligently and carelessly permitting the contrac- 
tor to remove the existing guardrails for an unrea- 
sonable period of time,’’ and in failing to install and 
maintain safety beam guardrails on the approach to 
the bridge. Trial was had to the district court, sit- 
ting without a jury, as required by § 81-8,214. The 
court found for the plaintiff, made certain ‘‘conclu- 
sions of fact,’’ and entered judgment against defend- 
ant for $741,859.46. Defendant appeals. 

With regard to plaintiff’s allegations concerning 
‘permitting unreasonable delays,’’ the trial court 
found that ‘‘[d]efendant was negligent in failing to 
supervise and/or take appropriation action against 
the Nider-Jergensen Construction Company to pre- 
vent the unreasonable delays in this project’ and ‘‘in 
permitting the Nider-Jergensen Construction Com- 
pany to remove the guardrail in question for an un- 
reasonable period of time,’’ and that each recited 
act of negligence ‘‘was a proximately-contrinuting 
cause of the injuries sustained by the plaintiff.’’ 
Lengthy testimony was adduced at the trial to estab- 
lish that on March 21, 1977, a contract was executed 
between defendant and Nider-Jergensen to resur- 
face and generally rebuild some 4 miles of roadway 
on U.S. Highway 6 from the vicinity of the Platte 
River to the junction of Highway 31 and Highway 6. 
On the same day, defendant entered into a contract 
with Joseph T. Grof Construction Company to erect 
new guardrails at bridge 34157, a bridge over a 
stream just east of the Platte River, the site of the 
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accident. Various dates of beginning work were es- 
tablished, such as July 25, 1977, for Nider-Jergensen’s 
asphalting, and September 6, 1977, for Grof’s guard- 
rail work. For unexplained reasons Nider-Jergensen 
did not complete its work within the contractual 25 
working days, and indeed did not complete its con- 
tract until November 23, 1977, on which date the 
project was ‘‘temporarily suspended”’ by the State, 
due to winter conditions. On December 12, 1977, de- 
fendant advised Nider-Jergensen that the State had 
accepted Nider-Jergensen’s work as of November 
23, 1977, and that the company was relieved of fur- 
ther responsibility for the job. During the course of 
its contract, Nider-Jergensen had removed the 
guardrails at the bridge in question on October 5 and 
6, 1977. Grof was not called on to install the new 
guardrails on the bridge until May of 1978. The ac- 
cident in question happened on December 16, 1977. 
Insofar as the trial court predicated defendant’s 
liability for plaintiff’s injuries on defendant’s action 
or lack of action under contracts with third parties, 
such holding is in error. Only legal confusion could 
result if members of the general traveling public 
were in some way considered to be third-party bene- 
ficiaries of every construction contract entered into 
by the State of Nebraska with outside contractors, or 
if it be determined that the duty the State owes to 
the traveling public could be measured by the 
State’s performance under such contracts. The ac- 
tions of the State in entering into, and in the per- 
formance under, such contracts are ‘‘discretionary 
functions’’ of the State and cannot afford the general 
public a basis for tort claims negligence actions 
against the State. In Dalehite v. United States, 346 
U.S. 15, 73 8S. Ct. 956, 97 L. Ed. 1427 (1953), the U.S. 
Supreme Court considered the ‘‘discretionary func- 
tion’’ exclusion of the Federal Tort Claims Act. That 
exclusion, as set out in 28 U.S.C. § 2680 (1976), is es- 
sentially the same as § 81-8,219(1)(a), which pro- 
vides that the provisions of the State Tort Claims 
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Act shall not apply to any claim ‘‘based upon the ex- 
ercise or performance or the failure to exercise or 
perform a discretionary function or duty on the part 
of a state agency ....”’ 

In Dalehite, supra at 35-36, the Court stated: ‘‘It 
[a discretionary function] also includes determina- 
tions made by executives or administrators in estab- 
lishing plans, specifications or schedules of opera- 
tions.’”’ Negligence against the State ordinarily can- 
not be predicated on the State’s alleged failure to 
‘take appropriate action’’ against a construction 
company for contractual delays alleged to be unrea- 
sonable. Such appropriate actions are the responsi- 
bility of the executive branch of the government, 
and the ultimate control over such action or inaction 
is at the ballot box, not in individual negligence 
cases, 

Such a disposition of the first two findings of negli- 
gence, however, does not in any way dispose of this 
case, but that disposition does clear away unneces- 
sary underbrush. The basic holding of the trial 
court in determining responsibility in this case rests 
on the trial court’s finding that ‘‘[dJefendant was 
negligent in maintaining this location in an unrea- 
sonably unsafe condition, to-wit: with an exposed 
bridge rail, unprotected by a guardrail, barricades, 
or other temporary protective devices, and such 
negligence was a proximately-contributing cause of 
the injuries sustained by the plaintiff.’’ Such a find- 
ing, if legally proper and factually supported by the 
evidence, would determine a violation of defendant’s 
duty to the traveling public, which the trial court 
had properly determined to be the duty ‘‘to maintain 
its highways in a reasonably safe condition for 
travel by persons using the same, and to use ordi- 
nary care to protect such persons from dangerous 
places near the traveled portion thereof.’’ That 
statement accurately reflects Nebraska law as set 
out in Clouse v. County of Dawson, 161 Neb. 544, 74 
N.W.2d 67 (1955), King v. Douglas County, 114 Neb. 
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477, 208 N.W. 120 (1926), and Richardson & Gillispie 
v. State, 200 Neb. 225, 263 N.W.2d 442 (1978), supp. 
op. 200 Neb. 781, 265 N.W.2d 457. 

In this case defendant had released Nider- 
Jergensen from all responsibility and had accepted 
its work as of November 23, 1977, and the defendant 
had chosen not to require guardrails to be installed 
until the following spring. Defendant’s ‘‘discre- 
tionary function’”’ planning in that regard may not be 
the basis for a tort claims action, but defendant’s ac- 
tual conduct in maintaining its highways and 
_ bridges as it did after the contractor was released 
falls squarely within the State Tort Claims Act. 

The facts in that regard follow. As set out above, 
guardrails on the approach to the bridge in question 
had been removed on October 5 and 6, 1977. The 
bridge was without guardrails until new guardrails 
were installed in May of 1978. The trial court found 
that defendant had posted ‘‘some signs, notices or 
warnings, but no conclusion is reached as to the ade- 
quacy thereof.’’ 

Taking that somewhat truncated finding, the rec- 
ord may fairly be said to show that defendant had in- 
stalled a ‘‘soft-shoulder’’ sign approximately two- 
tenths of a mile west of the bridge, at least three 
delineator 3-inch circular reflectors approximately 
25 feet apart and starting 150 feet west of the bridge, 
and three bridge hazard signs. The last of the three 
bridge hazard signs was at the bridge abutment it- 
self, and since the bridge was 26.5 feet wide, and 
thus wider than the road’s 24-foot width, this one 
bridge hazard sign satisfied both the state and fed- 
eral manual requirements as to bridge warning 
signs where the width of the bridge exceeds the 
width of the highway. The remaining two bridge 
hazard signs were approximately 25 feet and 50 feet 
to the west of the abutment sign itself. We deter- 
mine that since there was compliance with the U.S. 
Department of Transportation/Federal Highway Ad- 
ministration Manual on Uniform Traffic Control De- 
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vices for Streets and Highways (1971) (adopted by 
the Legislature of the State of Nebraska), the signs 
were adequate to warn the traveling public of the 
upcoming bridge. In view of our disposition of the 
case, and the nature of the trial court’s findings, we 
need not determine whether that conclusion was suf- 
ficient to discharge the State from liability. 

Further facts as to which there is no dispute are 
that no guardrails, barricades, or other temporary 
protective devices were present. The evidence fur- 
ther shows that there was a steep decline beginning 
at the outer edge of the shoulder of the road near the 
bridge and that at the bridge itself that decline went 
sharply down over large rocks to a stream of water. 

On December 16, 1977, plaintiff had just completed 
his season as a foreman for the Burlington Northern 
railroad. Since that night was the last that the labor 
gang would work together for the season, a group of 
the workers met at a tavern in Ashland, Nebraska, 
at about 5 p.m. Both plaintiff and Robert Sharp 
were in the group. Mr. Sharp was to give plaintiff a 
ride to Sharp’s home near Washington, Nebraska, 
where plaintiff's wife was to meet plaintiff and re- 
turn to their home in Fremont. Plaintiff and Mr. 
Sharp were drinking beer at the rate of approxi- 
mately one to two beers per hour until they left the 
tavern at some time between 8 p.m. (Mr. Sharp’s 
testimony) and 9:30 p.m. (the rescue squad was no- 
tified at 9:36 p.m.). The two got into Mr. Sharp’s 
four-wheel-drive pickup truck and proceeded east on 
Highway 6 toward the bridge in question, some 4 
miles to the east, with Mr. Sharp driving and plain- 
tiff in the passenger’s seat. 

As the vehicle neared the bridge, Mr. Sharp was 
adjusting the truck radio. While he was so engaged, 
the right wheels of the truck left the pavement. The 
truck proceeded toward the bridge abutment, and 
after traveling approximately 50 to 100 feet, and 
without any application of brakes, collided with the 
abutment at a speed of between 55 m.p.h. (as re- 
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membered by the driver) and 63 m.p.h. (as testified 
to by defendant’s expert witness). 

The highway at the entrance to the bridge was 24 
feet wide, the bridge was 26.5 feet wide, and the rail- 
ing was on the bridge parapet another few inches to 
the south. Thus, the extended railing was approxi- 
mately 2 feet 6 inches south of the south edge of the 
highway pavement, extending toward eastbound 
traffic. The railing was metal, and curved away 
from the road at the end. At the impact this bridge 
railing went into the right front of the truck, enter- 
ing the body of the truck some 6 inches to the left of 
the right front wheel, penetrating along the passen- 
ger’s side of the engine, through the firewall, and up 
through the passenger’s space in the truck’s cab, 
and going out through the roof of the cab. 

Plaintiff suffered severe injuries, primarily in that 
he incurred a partial loss of use of his right arm. He 
had not returned to work at the time of the trial in 
1982. 

In support of his position that defendant was negli- 
gent, plaintiff had the burden of proving that the in- 
stallation of the guardrail would have prevented his 
injury and that the failure to install such a guardrail 
was therefore the proximate cause, or a proximately 
contributing cause, of his injuries. To sustain that 
burden plaintiff adduced evidence in the form of an 
opinion from Richard Large, a qualified engineer 
and an ‘‘accident-reconstruction’’ expert. Mr. 
Large testified that he was familiar ‘‘to some ex- 
tent’’ with the purpose of the placement of guard- 
rails and warning signs in connection with highways 
and bridges and that he was familiar with the type 
of guardrail ultimately installed at the bridge in 
question ‘‘[o]nly to the extent that I have seen 
them.’’ 

The following portion of the cross-examination of 
the expert witness fairly reflects the knowledge and 
expertise of the witness as to this particular inci- 
dent. ‘‘Q. Do you know what the center of gravity 
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of the vehicle in question was? A. Between the 
wheels or vertically? Q. The vertical center of 
gravity. A. No, I don’t. Q. So you didn’t use that 
in your determinations at all? A. No, I didn’t. 
Q. ... Did you make any study at all, scientific or 
mathematical calculations or determinations, as to 
the possibility of vaulting or rolling over the guard 
rail had it been there? A. I’ve referenced some in- 
formation with respect to that, yes. But I have not 
made an independent analysis of that. Q. Did the 
information you referenced have anything to do with 
the — did it specifically relate to a vehicle of the 
type, weight, and center of gravity of the vehicle in 
question? A. I don’t know. It related to the 
weights, center of gravity is not given, except in 
cases where there were large vehicles involved, 
where I’m sure that the center of gravity would be 
higher than a passenger car. Q. So to make an ac- 
curate conclusion from any study, you would have to 
know the center of gravity and weight and other un- 
usual characteristics of the vehicle as opposed to a 
passenger vehicle, wouldn’t you, passenger car? 
A. Well, you have to know a lot more data than 
that, but that should be taken into consideration, 
yes.... Q. ... And as I understand it then, you 
did not make any study taking any of those things 
into consideration? A. Well, as I indicated to you 
before, I have referenced some tables that con- 
cerned the results of a lot of barrier impact tests, 
and that’s the extent of what I’ve done. Q. But not 
with specific reference to details on this particular 
vehicle? A. As I indicated, the center of gravity, 
vertical location, was not given. Q. Okay. Did you 
make any studies to determine if the ground were 
frozen to various depths, whether the guard rail 
posts would consume the energy of the encroaching 
vehicle or possibly snap? A. Well, I think you have 
to be more definitive about your question. I haven’t 
made any studies with respect to this guard rail sys- 
tem concerning a vehicle colliding with it, so I 
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haven’t done that either.’’ (Emphasis supplied.) 

In addition, careful review of the record shows 
that with regard to the factual basis on which he 
predicated his testimony the expert witness studied 
the accident scene photographs, other photographs 
of the scene taken later, drawings of the proposed 
construction, and the weekly working day reports of 
the contractors. Nowhere in his testimony did the 
witness ever state that he knew and based his opin- 
ion evidence on what kind of a vehicle was involved, 
the weight and height of such a vehicle, whether 
seatbelts were being used, the height of the guard- 
rail, or the speed of the car at the moment it would 
have struck the nonexistent guardrail. 

As later testimony developed, guardrails are de- 
signed primarily for the protection of passenger 
cars. Although much of his testimony was ex- 
cluded, defendant’s expert did present data as to the 
higher vertical center of gravity of a 1976 Chevrolet 
four-wheel-drive, short wheelbase pickup truck, 
which had larger-than-standard tires and heavy-duty 
springs—a vehicle of the type driven by Mr. Sharp. 
The general effect of a portion of testimony ad- 
mitted from defendant’s expert witness indicated, at 
the least, that the higher center of gravity and 
bumper configuration presented a different factual 
problem than presented by a passenger car running 
into a guardrail and that the speed of a vehicle run- 
ning into a guardrail was important. 

Nonetheless, over objection, plaintiff's expert wit- 
ness was permitted to testify, in answer to a ques- 
tion as to his opinion as to the difference ‘‘in terms 
of potential injuries that could occur when a vehicle 
strikes a bridge rail and potential injuries that could 
occur when a vehicle strikes a guard rail,’’ as fol- 
lows: “If there is a guard rail installed, such as 
was installed after this accident, and with a vehicle 
running essentially parallel to the roadway and try- 
ing to get back up to the roadway, it would have de- 
flected it back onto the bridge and there wouldn’t 


FLETCHER v. STATE 351 
Cite as 216 Neb. 342 


have been any injuries involved. There would have 
been some damage to the pickup, but no injuries to 
the passenger at that location.’’ 

We recognize that Neb. Rev. Stat. § 27-705 (Cum. 
Supp. 1982) provides that ‘‘[t]he expert may testify 
in terms of opinion or inference and give reasons 
therefor without prior disclosure of the underlying 
facts or data, unless the judge requires otherwise. 
The expert may in any event be required to disclose 
the underlying facts or data on cross-examination.”’ 
We have stated that ‘‘[e]xpert testimony should not 
be received if it appears the witness is not in 
possession of such facts as will enable him to ex- 
press a reasonably accurate conclusion as distin- 
guished from a mere guess or conjecture.’’ Clear: 
water Corp. v. City of Lincoln, 202 Neb. 796, 804, 277 
N.W.2d 2386, 241 (1979), quoted with approval in 
Langfeld v. Department of Roads, 213 Neb. 15, 328 
N.W.2d 452 (1982). 

In the instant case plaintiff’s witness was per- 
mitted to testify, over objection, that the presence of 
guardrails would have resulted in the truck in effect 
being diverted back into its proper lane of travel 
with ‘‘no injuries to the passenger.’’ 

Further, the expert was required by § 27-705, on 
cross-examination, ‘‘to disclose the underlying facts 
or data’’ for his opinion. In this case the witness not 
only did not disclose such data but affirmatively es- 
tablished that he had no such data. There may well 
be the fortuitous, safe result testified to by the ex- 
pert if a vehicle strikes a guardrail at a speed of 10 
m.p.h., but it is pure speculation that the same safe 
result will follow when a pickup truck hits any fixed 
object at a speed of 55 m.p.h. 

To show that guardrails are not the complete an- 
swer to all such accidents, and only as an example, 
we note the factual statement and factual result in 
Shover v. General Motors Corp., 198 Neb. 470, 471, 
253 N.W.2d 299, 301 (1977), where the facts were set 
out as follows: ‘‘The accident occurred when the 
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right front corner of the station wagon struck a 
guardrail on the right side of the highway. The sta- 
tion wagon continued along the guardrail until the 
right front struck the pier or abutment of an over- 
pass. The rear of the station wagon then swung 
around to the west and the station wagon skidded 
across the highway and into the median where it 
overturned. The driver and all the passengers were 
injured. Roy sustained very severe injuries in the 
accident.’’ In that case the vehicle was traveling at 
65 m.p.h. 

In this case there was no ‘‘reconstruction’’ of an 
accident that had occurred. Instead, on the flimsy 
data apparently considered by the witness, an acci- 
dent was ‘‘constructed’’ or created. The expert 
gave no reasons for his opinion, and his conclusions 
are pure speculation and totally insufficient to form 
a basis for any opinion. The opinion testimony of 
plaintiff’s expert witness had no proper foundation 
and should have been excluded. 

As stated in Northern Nat. Gas Co. v. Beech Air- 
craft Corp., 202 Neb. 300, 306-07, 275 N.W.2d 77, 81 
(1979), ‘‘If an expert witness is to be permitted to 
render an opinion without prior disclosure of the un- 
derlying facts or data upon which his opinion is 
based, then the expert must at least establish by 
competent evidence that the matter involved in the 
opinion is of such nature that experts within the spe- 
cific field could render an opinion. Moreover, when 
requested by the trial court, such expert should be 
required to produce sufficient evidence to establish 
that the underlying facts or data are of such a na- 
ture that an expert in the particular field would use 
or would rely upon such facts to reach a conclusion. 
Flory v. Holtz, 176 Neb. 531, 126 N.W.2d 686; Brugh 
v. Peterson, 183 Neb. 190, 159 N.W.2d 321.”’ 

Without such evidence plaintiff has not carried his 
burden of proof to establish that any action or inac- 
tion of defendant was a proximately contributing 
cause of plaintiff's injuries. The trial court prop- 
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erly determined that the driver of the pickup truck 
“was negligent in the operation of his vehicle by ex- 
ceeding the speed which was reasonable and proper 
under the conditions existing, by failing to maintain 
a proper lookout, and by failing to keep his vehicle 
under reasonable control,’’ but the court erred in 
failing to find that the negligence of the driver was 
the sole proximate cause of the accident and plain- 
tiff’s injuries. 

In this connection we note the case of Brown v. 
State, 205 Neb. 332, 287 N.W.2d 676 (1980), where the 
facts were very similar to this case. In Brown a 
young driver drove into a bridge abutment, after 
first driving off the paved portion of the highway 
several times. This collision resulted in the death of 
the plaintiff’s son. In the Brown case, as in this 
case, the guardrails to the bridge had not been in- 
stalled at the time of the accident. In Brown, how- 
ever, even more facts were stipulated; namely, the 
loaded weight of the passenger automobile, and the 
fact that, under the design specifications of the 
guardrail for the bridge, the guardrail would with- 
stand an impact greater than that which the Brown 
automobile and occupants would exert on the guard- 
rail even at a speed greater than that at which the 
automobile was traveling. We held at 337, 287 
N.W.2d at 680, ‘‘While evidence was introduced as to 
the purpose and function of guardrails, the record 
contains nothing which would indicate conclusively 
that had the guardrails been in position at the time 
of the accident the resulting accident and death of 
the decedent would not have occurred.’’ We recog- 
nize that in Brown we affirmed the decision of the 
trial court that the sole proximate cause of the acci- 
dent was the negligence of the driver. In the pres- 
ent case, where there is no admissible evidence to 
support the contrary decision of the trial court, the 
same decision must be reached. 

The plaintiff has not met his burden of proof. 
There is no proof that defendant’s actions, if negli- 
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gent, were a proximately contributing cause of the 
accident, and, on the contrary, the facts show that 
the sole proximate cause of the accident was the 
negligence of the driver of the car in which plaintiff 
was riding. The case must be dismissed. 

REVERSED AND DISMISSED. 


SANITARY AND IMPROVEMENT District No. 145 or 
DouGLas County, NEBRASKA, APPELLANT, V. 
CHARLES A. NYE, APPELLEE. 

343 N.W.2d 753 


Filed February 3, 1984. No. 82-605. 


1. Limitations of Actions: Pleadings: Demurrer. A petition al- 
leging a cause of action not commenced within the time prescribed 
by the appropriate statute of limitations is subject to a demurrer. 

2. Limitations of Actions: Pleadings. If a petition alleges a cause of 
action ostensively barred by the statute of limitations, such peti- 
tion, in order to state a cause of action, must show some excuse 
tolling the operation and bar of the statute. 


Appeal from the District Court for Douglas County: 
THEODORE L. RICHLING, Judge. Affirmed. 


Richard K. Lydick of Lydick & Peterson, for ap- 
pellant. 


Edward F.. Fogarty of Fogarty, Lund & Gross, for 
appellee. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


SHANAHAN, J. 

Sanitary and Improvement District No. 145 of 
Douglas County, Nebraska (S.I.D.), sued its attor- 
ney, Charles A. Nye (Nye), for malpractice. S.I.D. 
appeals the Douglas County District Court’s judg- 
ment sustaining Nye’s demurrer and dismissing the 
action. We affirm. 

According to the allegations of S.I.D.’s petition, in 
1965 S.I.D. was in the process of annexing certain 


S.I.D. NO. 145 v. NYE 355 
Cite as 216 Neb. 354 


real estate. Nye was the attorney for S.I.D. In or- 
der to complete the annexation approved by S8.I.D., 
Nye was supposed to file S.I.D.’s annexation certifi- 
cate with the Douglas County clerk. (See Neb. Rev. 
Stat. § 31-761 (Reissue 1960).) Nye failed to file the 
certificate in 1965, but continued as attorney for 
S$.I.D. until February 1, 1979. In June 1981 S.I.D. 
discovered Nye’s failure to file the certificate, filed 
the certificate to complete the annexation, and on 
February 12, 1982, sued Nye for malpractice. 

Nye filed a demurrer reciting that S.I.D.’s petition 
failed to state a cause of action and that any claim 
of S.I.D. was barred by the statute of limitations. 
Nye’s demurrer was sustained and S.I.D.’s petition 
was dismissed. S.I.D. appeals the judgment of the 
district court dismissing S.I.D.’s petition. 

A petition alleging a cause of action not com- 
menced within the time prescribed by the appropri- 
ate statute of limitations is subject to a demurrer. 
See Schmer v. Gilleland, 185 Neb. 54, 173 N.W.2d 391 
(1970). 

If a petition alleges a cause of action ostensively 
barred by the statute of limitations, such petition, in 
order to‘state a cause of action, must show some ex- 
cuse tolling the operation and bar of the statute. 
See, George P. Rose Sodding & Grading Co. v. Den- 
nis, 195 Neb. 221, 287 N.W.2d 418 (1976); Jones v. 
Johnson v. Pullen, 207 Neb. 706, 300 N.W.2d 816 
(1981). 

‘“*The traditional rule is that the statute begins to 
run as soon as the action accrues, and the cause is 
said to accrue when the aggrieved party has the 
right to institute and maintain a suit. In a contract 
action this means as soon as breach occurs, and in 
tort, as soon as the act or omission occurs.’ ’’ 
Lincoln Grain v. Coopers & Lybrand, 215 Neb. 289, 
294, 338 N.W.2d 594, 597 (1983). 

To toll the statute of limitations, $.I.D. advocates 
that, after the attorney’s failure to file a certificate 
to complete annexation in 1965, Nye had a daily duty 
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to file the certificate and that the time limit for 
bringing an action against Nye did not begin to run 
until discovery of the omitted certificate in June 
1981. 

The gravamen of S.I.D.’s complaint against Nye is 
the attorney’s failure to file the certificate necessary 
to complete annexation so that S.I.D. could tax real 
estate within the annexed area. This omission took 
place in 1965 and was the solitary breach of duty un- 
der the circumstances upon which any claim for 
malpractice could be based. Recurring losses of tax 
revenue as a result of property being excluded from 
assessment bear upon possible damage caused by 
the omission, but S.I.D.’s cause of action accrued 
when Nye failed to file the certificate to complete 
annexation. From 1965 to the present, and subject 
to provisions for undiscovered claims not reasonably 
discoverable, there has been a 2-year statute of limi- 
tations regarding claims for professional negligence. 
See Neb. Rev. Stat. §§ 25-208 (Reissue 1964) and 
25-222 (Reissue 1979). S.I.D.’s petition does not 
show any excuse for the failure to commence the ac- 
tion before February 12, 1982, approximately 17 
years after the attorney’s failure to file the certifi- 
cate to complete the annexation. S.I.D. was re- 
quired to show some justifiable preclusion of dis- 
covery, namely, the cause of action could not rea- 
sonably be discovered within the 2-year period pre- 
scribed by statute. Absent such showing in its peti- 
tion, S.I.D. failed to plead a cause of action, and 
Nye’s demurrer was properly sustained by the dis- 
trict court. For this reason the judgment of the dis- 
trict court dismissing S.I.D.’s suit is affirmed. 

AFFIRMED. 
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INTERNATIONAL BROTHERHOOD OF E}LECTRICAL 


WORKERS LOCAL 1536, APPELLEE, V. CITY OF FREMONT, 


NEBRASKA, APPELLANT. 
345 N.W.2d 291 


Filed February 3, 1984. No. 82-633. 


Commission of Industrial Relations: Appeal and Error. The 
standard of review by the Supreme Court of orders and decisions of 
the Commission of Industrial Relations is generally restricted to 
considering whether the order of the commission is supported by 
substantial evidence, whether it acted within the scope of statutory 
authority, and whether its action was arbitrary, capricious, or un- 
reasonable. 

Commission of Industrial Relations: Evidence: Proof. The bur- 
den is on the moving party in a Neb. Rev. Stat. § 48-818 (Cum. 
Supp. 1982) case to demonstrate that existing wages are not com- 
parable to the prevalent wage rate. 

Commission of Industrial Relations: Evidence: Appeal and 
Error. Determinations made by the Commission of Industrial Re- 
lations in accepting or rejecting claimed comparables are within 
the field of expertise of the commission and should be given due 
deference. 

Commission of Industrial Reiations: Wages: Evidence. With re- 
gard to a determination of conditions of employment under Neb. 
Rev. Stat. § 48-818 (Cum. Supp. 1982), the Commission of Industrial 
Relations will enter an order either adjusting the condition of em- 
ployment or find a subject city’s condition to be lesser or greater than 
the prevalent, and adjust the overall compensation accordingly, if, 
in the compared-to cities, the exact content of a condition of em- 
ployment is clear from the total evidence. 

3 Experience and longevity are proper mat- 
ters to be considered in determining the wages to be paid to em- 
ployees within the same job classification. 

: : . Where the employer has a large number 
of job classifications, but established lines of progression and es- 
tablished relationships between lines of progression, ‘‘key classifi- 
cations’’ may be utilized to establish wages for all classes, pro- 
vided reasonable requirements of prevalence and relevance are 
met. 

Commission of Industrial Reiations: Wages: Evidence: Appeal 
and Error. Guidelines used by the Commission of Industrial Rela- 
tions to be followed in using the ‘‘key job classification’’ in a pro- 
ceeding to determine compensation for public employees are not 
statutory requirements, and failure of evidence to strictly comply 
with guidelines does not require the Supreme Court to find that the 
action of the commission in developing the ‘‘key job classification” 
was arbitrary and capricious. 
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8. Commission of Industrial Relations: Evidence: Expert Wit- 
nesses. In a proceeding before the Commission of Industrial Rela- 
tions, the hearing performs a truth-seeking function in settling con- 
troversies between the parties. It runs contrary to that function to 
suggest that unfavorable evidence in the form of an expert’s opin- 
ion may be kept from either party in the interest of justice and to 
prevent prejudice. 

9. Expert Witnesses. An expert witness should not be allowed to ex- 
press an opinion where the evidence showed there was no adequate 
basis for the opinion. 


Appeal from the Nebraska Commission of Indus- 
trial Relations. Reversed and remanded with direc- 
tions. 


Kelley Baker and Gerald B. Buechler, Jr., of Nel- 
son & Harding, for appellant. 


Thomas C. Lansworth of Bauer, Galter & Geier, 
for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


HastIncs, J. 

The respondent, City of Fremont, Nebraska 
(City), has appealed from the decision of the Com- 
mission of Industrial Relations (CIR), which entered 
an opinion and order dated July 14, 1982, establishing 
wages for 33 different job classifications, beginning 
August 1, 1981. For reasons which we will spe- 
cifically discuss, we must reverse the order of the 
CIR and remand the matter for further proceedings. 

The International Brotherhood of Electrical Work- 
ers Local 1536 (Union) filed a petition with the CIR 
on August 28, 1981, alleging an industrial dispute ex- 
isted because the Union and the City had reached an 
impasse in the negotiation of a new collective bar- 
gaining agreement. 

At the pretrial conference the Union orally moved 
to be allowed to call James L. Jensen, the City’s ex- 
pert witness, as a witness for the Union’s case in 
chief. The City objected, and both parties filed 
briefs with the CIR. The CIR ruled in favor of the 
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Union and permitted it to call Mr. Jensen. At trial 
the City objected to the Union calling Mr. Jensen as 
a witness, moved to dismiss at the close of the 
Union’s case, and renewed its objection in the 
motion for new trial. 

The City contends the CIR erred in (1) failing to 
grant the City’s motion to dismiss, since the Union 
failed to prove ‘‘same or similar work’’ or a prima 
facie case of noncomparability; (2) ordering wages 
without taking into account the differences in pay 
schedules in compared-to locations regarding the 
length of time it takes a worker to advance from the 
minimum to maximum pay level on the salary 
schedule; (3) establishing wages without sufficient 
data; (4) ordering wage increases in excess of the 
evidence regarding certain classifications of work- 
ers; (5) calculating of overall compensation, since 
evidence shows that the City was above the preva- 
lent in payment of fringe benefits; (6) allowing the 
Union to use the City’s expert witness when compe- 
tent expert witnesses were available; and (7) or- 
dering wage and fringe benefits for nonbargaining 
Union employees. 

In our review of orders and decisions of the CIR, 
we are restricted to considering whether the order of 
that agency is supported by substantial evidence jus- 
tifying the order made, whether it acted within the 
scope of statutory authority, and whether its action 
was arbitrary, capricious, or unreasonable. IAFF 
Local 831 v. City of No. Platte, 215 Neb. 89, 337 
N.W.2d 716 (1983); AFSCME Local 2088 v. County of 
Douglas, 208 Neb. 511, 304 N.W.2d 368 (1981), modi- 
fied 209 Neb. 597, 309 N.W.2d 65 (1981). 

The law is clear that the burden is on the moving 
party in a Neb. Rev. Stat. § 48-818 (Cum. Supp. 1982) 
case to demonstrate that existing wages are not 
comparable to the prevalent wage rate. General 
Drivers and Helpers Union v. City of West Point, 204 
Neb. 238, 281 N.W.2d 772 (1979). It is necessary for 
the Union to establish by evidence what were ‘‘the 
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prevalent wage rates paid and conditions of employ- 
ment maintained for the same or similar work of 
workers exhibiting like or similar skills under the 
same or similar working conditions.’’ § 48-818. 

In making the comparison required by statute, it 
is necessary to take into consideration the overall 
compensation presently received by the employees, 
having regard not only to wages for time actually 
worked but also to wages for time not worked, in- 
cluding vacations, holidays, and other excused time, 
and all benefits received, including insurance and 
pensions, and the continuity and stability of employ- 
ment enjoyed by the employee. 

In the present case the Union has satisfied the 
burden of proof of establishing a prima facie case of 
noncomparability. The Union’s evidence consisted 
of comparisons with employees of the Nebraska ci- 
ties of Beatrice, Grand Island, Hastings, Norfolk, 
and North Platte; the public power districts of Cen- 
tral Nebraska Public Power and Irrigation District 
and Nebraska Public Power District; and the lowa 
cities of Ames, Cedar Falls, and Muscatine. 

The City’s evidence consisted of comparisons with 
employees of the Nebraska cities of Beatrice, Belle- 
vue, Columbus, Grand Island, Hastings, Kearney, 
Norfolk, and North Platte; the public power districts 
of Norris Public Power District, Loup Public Power 
District, and the Nebraska Public Power District 
(Kramer plant); and the following cities outside Ne- 
braska: McPherson and Manhattan, Kansas; Ames 
and Ankeny, Iowa; and Yankton, South Dakota. 

From the arrays of both parties there were seven 
common employers: the Nebraska cities of Be- 
atrice, Grand Island, Hastings, Norfolk, and North 
Platte; Nebraska Public Power District (Kramer 
plant); and Ames, Iowa. From these common em- 
ployers the CIR created its array used to compute 
wages. 

The CIR, in reaching its conclusion that the seven- 
member array was appropriately balanced and suf- 
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ficiently similar with enough like characteristics to 
be appropriate, used the figures presented by both 
parties, with minor adjustments for discrepancies. 
Reasons given for the discrepancies were that (1) the 
parties did not always agree which job class in a 
specific locality matched the key job class in Fre- 
mont; (2) the parties disagreed on what the maxi- 
mum pay scale is on Grand Island’s pay plan; and 
(3) the Union provided adjusted wage figures which 
took into account changes in pay rate since the filing 
of the petition. 

Determinations made by the CIR in accepting or 
rejecting claimed comparables are within the field 
of expertise of the CIR and should be given due de- 
ference, and, by necessity, in attempting to arrive at 
comparables, require granting some discretion to 
the CIR. AFSCME Local 2088 v. County of Douglas, 
Supra. 

The second assignment of error and primary con- 
tention of the City is that the CIR failed to take into 
account the differences in pay schedules in 
compared-to locations regarding the length of time 
it takes a worker to advance from the minimum to 
the maximum pay level. The CIR, in denying the 
motion for new trial and reconsideration, found that 
this issue had been considered by the CIR when it 
rendered its original decision. 

Fremont had a salary schedule of 2144 years, com- 
pared to salary schedules of 10 years for Grand Is- 
land, 8 years for Hastings, 5 to 8 years for North 
Platte, 7 years for Norfolk, and 4144 years for Ames, 
Iowa. The City argues the CIR should have adopted 
offered evidence of what the pay would have been 
for the other cities, determined at the 24-year 
mark, in order to restructure Fremont’s salary 
schedule. 

The Union argues the salary schedule is not at is- 
sue, and since the CIR set wages by plugging in high 
and low salary figures to set the salary structure, 
the CIR should not consider midrange salary compu- 
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tations. The Union also argues the evidence offered 
at trial by the City was not to establish a prevalent 
wage, but to show that there was an inappropriate 
classification comparison used for the ‘‘key job clas- 
sifications.’’ 

In the pretrial order the structure of the salary 
schedule was not among the items listed by the 
Union as being at issue. Nor was the issue of salary 
schedule raised in the City’s answer or amended an- 
swer. The City did not request the CIR to amend 
the pay schedule, because it was satisfied with its 
salary schedule, but thought the other cities’ pay pe- 
riods should be adjusted to be comparable to the 
short term used in Fremont. 

The City contends adjustments should have been 
made in other employers’ compared-to schedules to 
reflect the differences in salary schedules, or, at the 
very least, the City should now be permitted to adjust 
its salary schedule to the comparable employers. 
We do not agree with the Union’s assertion that the 
salary schedule was not at issue. 

The Union further argues an adjustment in the 
salary schedule to reflect a 214-year midrange ad- 
justment would be inappropriate because the 
method of adjustment is one used for determining 
compensation in teacher pay cases and may not 
necessarily be applied to nonteacher cases. 

With regard to a determination of conditions of 
employment under § 48-818, the CIR has the follow- 
ing alternatives: If, in the compared-to cities, the 
exact content of a condition of employment is clear 
from the total evidence, the CIR may enter an order 
either as to that condition of employment or find 
that the subject city’s condition in this regard is 
lesser or greater than the prevalent, and adjust the 
“overall compensation”’ accordingly. 

Section 48-818 states in part: ‘‘The findings and 
order or orders may establish or alter the scale of 
wages, hours of labor, or conditions of employment, 
or any one or more of the same.’’ We believe the 
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timing difference in the salary schedules—which, it 
seems to us, is another way of defining experience 
and longevity in employment—is a condition of em- 
ployment in this situation which must be adjusted to 
reach a comparability determination. 

“The salary step schedule merely determined that 
employees with less than 1 year’s experience, em- 
ployees with 1 year’s experience, and employees 
with more than 2 years’ experience, all within the 
same job classification, should be paid wages dif- 
ferently depending upon their experience. It was a 
recognition that experience and longevity in employ- 
ment may provide a basis for an increase in com- 
pensation over the starting salary fixed for a par- 
ticular job classification.’’ Plattsmouth Pol. Dept. 
Coll. Barg. Comm. v. City of Plattsmouth, 205 Neb. 
567, 569, 288 N.W.2d 729, 731 (1980). 

Evidence offered by the City, but apparently dis- 
regarded in part by the CIR, was a series of ex- 
hibits, Nos. 2 to 12, prepared by James L. Jensen. 
These exhibits consisted of minimum, midrange, 
and maximum salary ranges for a variety of occu- 
pations in the various cities surveyed. He explained 
the purpose of using midrange figures as follows: 
‘“‘We use the mid-range salary for a number of rea- 
sons. I want, first of all, to determine that they 
have a range of salary and how they’re generally 
structured for any given class of work. And so that 
we know that after a person’s been on the job for 
two, two and a half years, normally think of that 
person as being able to function at a journeyman 
level for whatever that job might be. So I’d like to 
know what the salary is for — at that stage of a per- 
son’s development of the job. Also we need to know 
the maximum salaries.... The mid-range salary I 
use is, if we can determine it is — and usually we 
can — is what the person would normally be paid in 
that job after being on the job for two to two and a 
half years.”’ 

If we understand what the CIR did, it computed a 
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minimum and maximum salary for Fremont, using 
those comparable figures from the cities in its ar- 
ray. As a result—and again we must add the limit- 
ing word ‘‘apparently’’—Fremont will now be pay- 
ing maximum salaries after 214 years, whereas 
Grand Island does not reach that point until 10 
years; North Platte, sometime between 5 to 8 years; 
Norfolk, after 7 years; and Ames, Iowa, for 41% 
years. 

Referring to the City’s exhibits 2, 6, and 9, as well 
as table 23 of the CIR’s opinion and order, we can 
perhaps demonstrate the objection raised by the 
City. The following is a listing of the minimum, 
midrange, and maximum hourly wages paid by 
comparable cities surveyed for three randomly se- 
lected occupations: 

Water Serviceman II 


Grand Island $5.43 $6.29 $6.86 
North Platte 6.16 6.82 7.50 
Norfolk 5.43 6.00 7.23 
Ames, Iowa 6.33 7.56 8.45 
Fremont * 5.93 7.90 7.90 
Lineman First Class 

Grand Island : 7.68 8.99 9.86 
North Platte 8.24 9.04 11.37 
Norfolk N/A 

Ames, Iowa 9.74 11.04( 7) 11.04 
Fremont * 8.63 11.87 11.87 

Meter Reader 

Grand Island 5.10 5.94 6.49 
North Platte 5.87 6.48 7.16 
Norfolk 5.16 5.70 6.91 
Ames, Iowa 5.56 6.30 7.41 
Fremont * 5.22 6.96 6.96 


*As a result of the order of the CIR. 

We may accept from the record the fact that the 
relationship between the minimum and maximum 
salaries of the surveyed cities and Fremont seems to 
be reasonable. However, the disparity appears 
when attempting to correlate the midrange salaries, 
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realizing that Fremont must pay that salary all dur- 
ing the time that the other cities do not reach their 
maximum salary levels, Grand Island, for example, 
for up to another 74% years. 

There may be a logical explanation for what the 
CIR did in this regard, but it does not appear in its 
order. For that reason the order of the CIR must be 
reversed and the cause remanded with directions to 
adjust the wage schedules for timing differences, or 
to justify its failure to do so. 

The City also complains that the CIR erred in es- 
tablishing wages without sufficient data to utilize the 
key class method. In establishing the wages for the 
33 job classes, the CIR surveyed 13 key job classes to 
set wages within each progression. Specifically, the 
City argues that (1) the CIR did not meet two of the 
nine criteria established by the CIR to promote use 
of the key class method; (2) the CIR established 
wages for Lineman First Class in excess of the evi- 
dence for that class of workers; and (3) the CIR did 
not provide the City with an offset for more favor- 
able fringe benefits or adjust the fringe benefits ac- 
cording to what was prevalent. 

The City contends the Union failed to satisfy 
guidelines (5) and (6), which, in summary form, 
are: (5) ‘‘Key classifications’’ together with re- 
lated lines of progression must permit direct or com- 
puted establishment of at least 85 percent of the 
classes involved; and (6) The ‘‘key classifications’’ 
or wage rates tendered should have at least one in 
each regular line of progression, or lines of progres- 
sion should be established as comparable, or their 
relative market value established or apparent to the 
commission from its previous experience. 

The City argued that Utility Technician II, Tree 
Trimmer IV, and Electric Serviceman II classifica- — 
tions should be eliminated because there were four 
or fewer comparisons within the seven-employer ar- 
ray and that such a reduction would leave only 25 
classes, or 75.75 percent of the 33 classes of work. 
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Furthermore, the City also argued that the nonbar- 
gaining classes of Electrical Technician II and Engi- 
neering Technician II should be eliminated to reduce 
the figure to 74.19 percent. 

In AFSCME Local 2088 v. County of Douglas, 208 
Neb. 511, 304 N.W.2d 368 (1981), the CIR guideline 
(5) was interpreted. We allowed the CIR to add sev- 
eral nonsurvey positions to fit within one of the cleri- 
cal lines of progression to reach the required per- 
centage of job classifications. In the present case 
we find no error in the CIR including nonbargaining 
classes to meet the required percentage of job clas- 
sifications. The technical argument on the specific 
number of comparisons is a more difficult question. 

The City contends job classifications based upon 
three and four comparisons should be rejected be- 
cause they fall short of the CIR’s expressed prefer- 
ence, suggesting that it has rejected the use of two 
employers and three employers where there were 
other comparable employments available. How- 
ever, we believe the CIR should be allowed to make 
a statistically significant determination with three 
comparisons in a seven-employer array. 

We believe that where the employer has a large 
number of job classifications, but established lines 
of progression and established relationships between 
lines of progression, ‘‘key job classifications’’ may 
be utilized to establish wages for all classes, pro- 
vided reasonable requirements of prevalence and 
relevance are met. We think that to set down a spe- 
cific mathematical rule in § 48-818 cases would limit 
the discretion allowed the CIR to make compara- 
bility determinations. 

Also, guidelines used by the CIR are not statutory 
requirements, and the failure of the evidence to 
strictly comply with the guidelines does not require 
us to find the action of the CIR in developing ‘‘key 
job classifications’? was arbitrary and capricious. 
Thus, despite the CIR’s past expressed preference 
for six to eight comparisons, the actual number of 
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comparisons needed is a question of reasonableness 
for the CIR. 

The City next argues guideline (6) is not met be- 
cause (1) there is not a key class in each line of pro- 
gression, (2) there is no evidence to conclude the 
lines of progression are comparable, and (3) there is 
no proof of the relative market value. In AFSCME 
Local 2088 v. County of Douglas, supra, we found the 
requirements of guideline (6) could be satisfied by 
all the evidence taken as a whole, and the require- 
ment concerning the lines of progression is only one 
of three options of that guideline. 

In the present case a comparison of the job classi- 
fications in the bargaining unit with the Union wage 
rate exhibits proves the Union submitted key classi- 
fication data in every line of progression, and com- — 
putation of wage rates based on the key classifica- 
tion data is possible for 100 percent of the classes in- 
volved in the bargaining unit. The City’s contention 
is unsupported by the evidence. 

The City also claimed the CIR established wages 
for Lineman First Class in excess of the evidence for 
that classification of workers. The basis of the 
City’s argument is that the selection of Lineman Ap- 
prentice as the ‘‘key job classification’ was inap- 
propriate because the duties of the class were in dis- 
pute. Again, the City’s contention is unsupported. 
The Union submitted evidentiary exhibits and testi- 
mony relevant to this dispute. The CIR considered 
this evidence along with the City’s evidence and re- 
solved this dispute. We find this portion of the deci- 
sion to be supported by substantial evidence. 

The utilization of percentages of key classifica- 
tions may distort the value of jobs below and above 
the key classification by valuing a class below the 
key class somewhat lower than what might be estab- 
lished by the market, while at the same time valuing 
a class above the key class somewhat higher than 
what might be established by the market. However, 
we believe this risk of somewhat higher valuation is 
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acceptable in order to make the task of analyzing 
large numbers of job classifications manageable. 

We affirm the use of the ‘‘key job classification” 
by the CIR in arriving at comparable salaries for 
public employees having a large number of classifi- 
cations. 

In addition, the City contends there should have 
been an offset or adjustment because almost every 
one of the fringe benefits was above the prevalent. 
This contention that the CIR failed to consider fringe 
benefits is unsupported by the record. The CIR’s or- 
der specifically states: ‘In considering ‘overall 
compensation’ the Commission finds that fringe 
benefits and other working conditions in dispute 
shall remain unchanged.’’ Furthermore, tables 14 
through 22, attached to the CIR order, are sufficient 
substantial evidence to support the CIR’s decision, 
and we conclude the CIR decision is not arbitrary or 
unreasonable in this regard. 

The sixth assignment of error argued by the City 
is the CIR’s allowing the Union to call the City’s ex- 
pert witness, James L. Jensen, to testify. In JAFF 
Local 831 v. City of No. Platte, 215 Neb. 89, 337 
N.W.2d 716 (1983), where the same issue was pre- 
sented, we allowed the union to call the city’s expert 
witness as a witness in its case in chief when the ex- 
pert was merely called upon to express an opinion 
he had already formed prior to trial. In that case 
we said: ‘‘The trial performs a truth-seeking func- 
tion in settling controversies between the parties. It 
runs contrary to that function to suggest that un- 
favorable evidence in the form of an expert’s opinion 
may be kept from either party in the interest of jus- 
tice and to prevent prejudice.’’ Jd. at 98, 337 N.W.2d 
at 722. 

In the case before us Mr. Jensen was not called 
upon to make any additional investigation, but was 
called upon to express opinions he had already 
formed prior to trial. We believe the CIR was cor- 
rect to allow Mr. Jensen to testify. 
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The City further argues that although Mr. Jensen 
is a qualified expert witness in this matter, his ex- 
pert testimony should have been excluded because 
he had insufficient foundation upon which to base his 
opinion. An expert witness should not be allowed to 
express an opinion where the evidence reveals there 
is no adequate basis for the opinion. Plattsmouth 
Pol. Dept. Coll. Barg. Comm. v. City of Plattsmouth, 
205 Neb. 567, 288 N.W.2d 729 (1980). 

The City relies on our holding in Plattsmouth Pol. 
Dept., supra, to argue the expert’s testimony did not 
include a verification of actual work performed by 
those classified under various job positions. 

In the present case Mr. Jensen is not without 
knowledge of the working conditions and content of 
individual job classifications in the compared-to 
utilities offered by both sides. First, the Union pre- 
sented comparability evidence on each of the utility 
employers in its array, separate from the testimony 
of Mr. Jensen and of other witnesses. Second, Mr. 
Jensen has conducted wage and fringe benefit sur- 
veys for various municipalities for 16 years. 

Prior to his consulting work, Mr. Jensen was em- 
ployed as an administrative assistant by the city of 
Ames, Iowa, one of the compared-to utilities in the 
arrays of both parties. He had conducted the annual 
wage survey for Fremont for the last 5 years. These 
surveys included wage and fringe benefit compari- 
sons for electrical, water, and sewage employees in 
Fremont and several Nebraska cities. The other 
cities in Mr. Jensen’s prior surveys included Grand 
Island, Hastings, Norfolk, North Platte, and Be- 
atrice. As a consultant, Mr. Jensen had previously 
participated in drafting Grand Island’s job descrip- 
tions, drafted those of Beatrice and Fremont, de- 
veloped a job classification plan for Hastings, and 
was in the process of developing a job classification 
plan for North Platte. 

The third reason to find sufficient foundation is 
that Mr. Jensen personally visited the surveyed utili- 


370 216 NEBRASKA REPORTS 


ties, and upon arriving at a given site checked with 
and visited with supervisors, department heads, or 
employees in verifying the job descriptions for com- 
parability. Mr. Jensen did not always contact the 
actual personnel filling positions for every job in the 
survey, but, instead, used his judgment whether it 
was practical or feasible to track down and observe 
crews of personnel in action. We find that sufficient 
foundation existed to form an adequate basis to ex- 
press an opinion. 

The last assignment of error is that the CIR erred 
in ordering wages and fringe benefits for nonbar- 
gaining units Electrical Technician II and Engineer- 
ing Technician II. The Union agrees with the City 
that these two classifications are not within the bar- 
gaining unit and should be excluded. This court 
agrees. 

The action of the CIR in this case is reversed, and 
the cause is remanded for further proceedings in ac- 
cordance with this opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 


MELVIN D. STRONG AND PATRICIA A. STRONG, 
APPELLANTS, v. K & K INVESTMENTS, INC., DOING 
BUSINESS AS K & K DISTRIBUTING, ET AL., APPELLEES. 
343 N.W.2d 912 


Filed February 3, 1984. No. 82-648. 


1. Summary Judgment. The purpose of a summary judgment pro- 
ceeding is to pierce allegations of pleadings and to show conclu- 
sively that the controlling facts are otherwise than alleged and that 
the moving party is entitled to judgment as a matter of law. 

. The granting of summary judgment is an extreme remedy 
and should be awarded only when the issue is clear beyond all 
doubt. Any reasonable doubt touching the existence of a material 
issue of fact must be resolved against the moving party. 

3. Master and Servant: Negligence. In order to sustain a recovery 
under the doctrine of respondeat superior, the relationship of mas- 
ter and servant must be shown to exist at the time of the injury and 
with respect to the particular transaction resulting in the alleged 
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tort, and the servant must be shown to be acting within the scope of 
his era ployment; 

. The conduct of a servant is within the scope of em- 
ployment if, but only if, it is of the kind he is employed to perform, 
it occurred substantially within the authorized time and space lim- 
its, and it is actuated, at least in part, by a purpose to serve the 
master. 


. A master, in selecting an employee, must exercise 
a degree of care commensurate with the nature and danger of the 
business in which he is engaged and the nature and grade of serv- 
ice for which the servant is intended, but is required to hire em- 
ployees possessing only such skill as is ordinarily and reasonably 
commensurate with the work to be performed by them. 

6. Master and Servant: Liability. Where the facts present no con- 
flict and furnish the basis for but a single inference, and that favor- 
able to the master, his freedom from liability is to be determined 
by the court as a matter of law. 


Appeal from the District Court for Douglas County: 
KEITH Howarp, Judge. Affirmed. 


J. Michael Moriarty, for appellants. 


John C. Brownrigg of Erickson, Sederstrom, 
Leigh, Ejisenstatt, Johnson, Kinnamon, Koukol & 
Fortune, P.C., for appellees. 


BOSLAUGH, WHITE, and SHANAHAN, JJ., and NorRTOoON, 
D.J., and COLWELL, D.J., Retired. 


Norton, D.J. 

This is an appeal from the district court for Doug- 
las County, Nebraska, sustaining a motion for sum- 
mary judgment. 

The case arises out of an altercation which oc- 
curred on or about December 20, 1980. Melvin and 
Patricia Strong, husband and wife, were general 
managers of the Best Western Omaha Inn, a hotel 
located in Omaha, Nebraska. Defendant-appellee 
K & K Investments, Inc., is a liquor and beer dis- 
tributor in and about Omaha, Nebraska. Persons in 
the employ of K & K were also named as defendants 
in the trial court. Those persons are not parties to 
this appeal. 

On or about December 19, 1980, K & K sponsored a 
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Christmas party for its personnel. For these pur- 
poses it had rented space at the Omaha Inn. Alco- 
holic beverages were furnished by K & K and were 
served at the party. It appears that the party con- 
cluded around midnight, at which time certain of the 
K & K personnel left the party area and went into 
the hotel lobby and/or public lounge. The party 
area and lounge are located at opposite ends of the 
hotel. In the lounge entertainment and beverages 
were available. Working or assisting in the lounge 
at that time were Rodney and Gary Strong, sons of 
the plaintiffs. 

At approximately 1 a.m., December 20, 1980, the 
lounge closed and the patrons began to leave. 
Shortly thereafter, an altercation broke out upon the 
premises of the hotel. Melvin Strong was notified. 
Upon reaching the parking lot of the hotel, he found 
a fight in progress, involving his sons and certain 
K & K personnel. In what Mr. Strong described as 
an attempt to stop this fight, he became involved, 
and sustained various injuries which he claims were 
the result of an intentional assault and battery upon 
him by K & K personnel. 

In addition to the foregoing facts the evidence pro- 
duced at the time of the hearing on the motion indi- 
cates that the K & K personnel involved in this alter- 
cation had attended the Christmas party and had 
consumed alcoholic beverages furnished by K & K. 
The evidence further indicates that, following the 
party, these same persons had gone into the public 
lounge and some were served drinks. The evidence 
also indicates that previous to this date some of 
those persons had been involved in fights and that 
one of them had been convicted of assault and bat- 
tery. There is no evidence to show, or even raise 
the inference, that the latter facts were known to 
K & K on December 19 and 20, 1980. 

Subsequently, an action for damages was filed, 
and K & K was joined as a defendant by reason of its 
employment of the other defendants. -In due course, 
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K & K filed a motion for summary judgment. After 
a hearing the trial court sustained that motion and 
dismissed plaintiffs’ petition as to K & K. In its or- 
der the trial court stated in part: ‘‘The Court finds 
that the closing of the sponsored event and the re- 
moval therefrom in space and time of the melee 
separate K & K from any causal connection with 
plaintiff’s injuries, on any theory of asserted pri- 
mary or vicarious liability cognizable in law. There 
is no genuine issue as to any material fact which, re- 
solved favorably to plaintiff, would fasten liability 
uponK & K....’’ The only issue presented to us by 
this appeal is the propriety of the trial court’s action 
in sustaining the motion. 

It is fundamental that the purpose of a summary 
judgment proceeding is to pierce allegations of 
pleadings and to show conclusively that the control- 
ling facts are otherwise than alleged and that the 
moving party is entitled to judgment as a matter of 
law. Frazier, Inc. v. 20th Century Builders, Inc., 188 
Neb. 618, 198 N.W.2d 478 (1972). It is equally as 
fundamental that the granting of summary judg- 
ment is an extreme remedy and should be awarded 
only when the issue is clear beyond all doubt. Any 
reasonable doubt touching the existence of a ma- 
terial issue of fact must be resolved against the 
moving party. Hiram Scott College v. Insurance 
Co. of North America, 187 Neb. 290, 188 N.W.2d 688 
(1971); Juergens & Anderson v. Redding, 198 Neb. 
289, 252 N.W.2d 291 (1977). 

In their assignments of error the plaintiffs claim 
that material issues of fact did exist in this case 
which, if resolved favorably to them by the trial 
court, would have resulted in liability being imposed 
upon K & K for any one of the following reasons: 
(1) Breach of K & K’s duty as employer to control 
use by its employees of chattels belonging to K & K; 
(2) Breach of K & K’s duty as employer to control 
the conduct of its employees on premises in the pos- 
session of K & K; (8) The doctrine of respondeat 
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superior; or (4) Negligence by K & K in hiring and 
retaining employees known to have violent propensi- 
ties or in providing such employees, in a public 
building, a party at which large quantities of alco- 
holic beverages were served. 

It might be well at this point to note that woven 
into the fabric of plaintiffs’ assignments of error is 
the implication of liability based upon negligence or 
implied negligence for the act of furnishing alcoholic 
beverages to others who thereafter commit a tort 
upon third persons. Plaintiffs apparently take the 
position that the provisions of Neb. Rev. Stat. 
§ 58-180 (Cum. Supp. 1982) in some fashion enlarge 
the civil liability of K & K as master, simply be- 
cause it furnished or served alcoholic beverages to 
persons standing in a servant relationship to it. 
However, there is no longer a dramshop or civil lia- 
bility act imposing strict liability for violations of 
this statute in Nebraska. See Holmes v. Circo, 196 
Neb. 496, 244 N.W.2d 65 (1976). This implication is 
rejected insofar as it might permeate the assign- 
ments of error, as it was obviously rejected by the 
trial court. 

Bearing this in mind, there are only two issues in- 
volved in this appeal. The first is whether or not 
material facts existed which would justify submit- 
ting to a jury the question of the nature and extent of 
K & K’s business activities. The second, while in 
part conditioned upon a determination of the first 
question, also involves the scope of responsibility 
imposed by law upon an employer in hiring and re- 
taining employees. 

This court has previously stated that in order to 
sustain a recovery under the doctrine of respondeat 
superior, the relationship of master and servant 
must be shown to exist at the time of the injury and 
with respect to the particular transaction resulting 
in the alleged tort, and the servant must be shown to 
be acting within the scope of his employment. 
Sperry v. Greiner, 175 Neb. 524, 122 N.W.2d 463 
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(1963). Further, the court has stated that the con- 
duct of a servant is within the scope of employment 
if, but only if, it is of the kind he is employed to per- 
form, it occurred substantially within the authorized 
time and space limits, and it is actuated, at least in 
part, by a purpose to serve the master. Johnson v. 
Evers, 195 Neb. 426, 2388 N.W.2d 474 (1976). In the 
earlier case of Scott v. Service Pipe Line Co., 159 
Neb. 36, 65 N.W.2d 219 (1954), the court said: ‘‘The 
acts of an employee are within the scope of the em- 
ployment if, and only if, such acts are the class he is 
employed to perform or incidental thereto, or are 
the result of special instructions or directions to per- 
form them.... In the absence of special authority 
it is not enough, in order to establish liability on the 
part of an employer, to show that the employer has 
an interest in what is being done; it must be made to 
appear that the employee whose act is in question 
has authority to perform the class of service to 
which the act belongs.’’ (Syllabi of the court.) 
When we examine the facts as known to us, to- 
gether with all favorable inferences resolved in the 
plaintiffs’ favor, it becomes readily apparent that 
the conduct in question occurred some time after 
and some distance from the place where the Christ- 
mas party was held and that any social or other con- 
tact between the employer and employee had ended 
when the party closed at midnight, December 19, 
1980. No evidence appears that K & K required 
these persons to attend the Christmas party; but, 
more specifically, no evidence appears that there 
was any direction on the part of K & K that its per- 
sonnel were to remain at the hotel after the party or 
engage in tortious acts. And, finally, there is no evi- 
dence of any subsequent ratification of their be- 
havior by K & K. No other conclusion can be 
reached than the fact that what occurred was an in- 
dependent, spontaneous act by the parties engaging 
in the altercation, was not within the normal activi- 
ties of the employees, and certainly could not be said 
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to have been in furtherance of the business of K & K. 
On this basis one is left with the obvious: that no 
master-servant relationship existed at the time of 
the alleged tort. 

Plaintiffs argue that whatever the situation may 
be, K & K was negligent in hiring and retaining em- 
ployees known to have violent propensities. The ap- 
plicable rule with regard to this matter appears to 
be as follows: ‘‘The master, in selecting an employ- 
ee, must exercise a degree of care commensurate 
with the nature and danger of the business in which 
he is engaged and the nature and grade of service 
for which the servant is intended, but is required to 
hire employees possessing only such skill as is ordi- 
narily and reasonably commensurate with the work 
to be performed by them.’”’ 57 C.J.S. Master and 
Servant § 559 at 271 (1948). The evidence discloses 
that the K & K personnel involved in this altercation 
were hired for purposes directly connected with the 
business of distributing the products of K & K. 
Based on this evidence, one could not say that they 
were unsuitable employees for the purpose for which 
they were originally hired or that K & K did not ex- 
ercise ordinary and reasonable care in their selec- 
tion. No rule of law requires the employer to search 
all records that exist to satisfy himself that an em- 
ployee will not engage in conduct not allied with the 
purposes for which he was retained. 

Where the facts present no conflict and furnish the 
basis for but a single inference, and that favorable 
to the master, his freedom from liability is to be de- 
termined by the court as a matter of law. 57 C.J.S., 
supra § 617. See, also, Schwartz v. Riekes & Sons, 
195 Neb. 737, 240 N.W.2d 581 (1976); Kessler v. Bates 
é& Rogers Construction Co., 155 Neb. 40, 50 N.W.2d 
553 (1951). As we reexamine this matter, we cannot 
but conclude that the facts present no conflict and 
lead but to a single inference. While the granting of 
a motion for summary judgment must be used with 
caution, it should not be necessary for a court to 
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Having agreed with the trial court that no ma- 
terial facts exist requiring determination by the 
trier of fact, we affirm the judgment sustaining the 
motion and dismissing the petition as to K & K. 
AFFIRMED, 


ADOLPH KRESHA, APPELLANT, V. RAYMOND L. KRESHA, 
APPELLEE. 
344 N.W.2d 906 


Filed February 3, 1984. No: 82-754. 


1. Jury Instructions: Appeal and Error. In determining the suffi- 
ciency of jury instructions on appeal to this court, such instructions 
are to be read as a whole; and when they fairly submit the case 
and the jury could not have been misled, there is no prejudicial 
error. 

2. Jury Instructions. It is not error for the trial court to refuse a re- 
quest for additional instructions where it has, on its own motion, 
fairly and fully instructed the jury on a party’s theory of the case. 

3. Rules of the Road: Motor Vehicles. The statutory rules of the 
road in Nebraska are not applicable to the operation of motor ve- 
hicles on private property unless specifically so provided. Neb. 
Rev. Stat. § 39-603 (Reissue 1978). 

, : . In the absence of statutory regulation common- 
law rules apply. 

5. Courts. The common law is inseparably identified with the deci- 
sions of the courts and can be determined only from such decisions 
in former cases bearing upon the subject under inquiry, and absent 
controlling decisions from state courts, precedents in other juris- 
dictions become persuasive. 

6. Negligence: Motor Vehicles. An operator, in backing a vehicle at 
places other than a public street or highway, must exercise ordi- 
nary care. The situation may require the keeping of a lookout and, 
under some circumstances, an effective warning signal of the in- 
tention to back. Generally speaking, the backing does not consti- 
tute negligence where the operator does everything that a reason- 
ably prudent person can do to avoid injury to others. 

7. Jury Instructions. Trial court’s instructions to jury in this case ex- 
amined and found sufficient. 

8. Witnesses. A party has a right to cross-examine a witness with re- 
gard to an interest which affects credibility. 
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9. Insurance. Where the fact of insurance is relevant to some issue in 
the case, it cannot properly be excluded, but where not relevant to 
any such issue, evidence of the existence of insurance coverage is 
inadmissible. 

10. Rules of Evidence. Although relevant, evidence may be excluded 
if its probative value is substantially outweighed by the danger of 
unfair prejudice, confusion of the issues, or misleading the jury, or 
by considerations of undue delay, waste of time, or needless pres- 
entation of cumulative evidence. Neb. Rev. Stat. § 27-403 (Reissue 
1979). 

11. Evidence: Juries. Where different minds may draw different 
conclusions from the facts proved, or if there is a conflict in the 
evidence, the matter at issue must be submitted to the jury to be 
determined. 

12. Directed Verdict. In considering the propriety of a directed ver- 
dict, the trial court must resolve every controverted fact in favor of 
the party against whom the verdict is sought and give that party 
the benefit of every inference which can reasonably be drawn. 


Appeal from the District Court for Butler County: 
Bryce Bartu, Judge. Affirmed. 


George H. Moyer, Jr., of Moyer, Moyer, Egley & 
Fullner, for appellant. 


Barlow, Johnson, DeMars & Flodman, for appel- 
lee. 


WHITE and CAPORALE, JJ., and Bropkey, J., Re- 
tired, and BLuE, D.J., and CoLWELL, D.J., Retired. 


BRoDEEY, J., Retired. 

Plaintiff below, Adolph Kresha, appeals to this 
court from the verdict of the jury and judgment en- 
tered thereon by the district court for Butler County 
in favor of the defendant, Raymond L. Kresha, in an 
action brought to recover damages for injuries sus- 
tained when the defendant, Adolph’s son, allegedly 
backed into him with a pickup truck. The case was 
submitted to the jury on the sole issue of the negli- 
gence of the defendant, the contributory negligence 
of the plaintiff not having been submitted to the 
jury, although pled as a defense in the action. 

In his brief on appeal to this court, the plaintiff 
makes numerous assignments of error which he con- 
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tends entitle him to a reversal of the judgment in fa- 
vor of the defendant. The principal issue involved 
in this appeal is whether the court erred in submit- 
ting the case to the jury on improper instructions. 
The plaintiff also alleges that the court erred in 
overruling his motion in limine; in not sustaining his 
motion for a directed verdict of liability against the 
defendant; and in refusing to admit evidence of the 
defendant’s liability insurance. 

By way of background the record reveals that the 
incident giving rise to this lawsuit occurred in the 
middle of a field on the farm operated by the defend- 
ant, Raymond Kresha (also known as Larry), who is 
the son of the plaintiff. It appears that Adolph had 
stopped by the farm that morning to obtain a sample 
of grain from a farm truck located in the field in 
question. He testified that he observed Raymond 
driving onto the field and followed him in his truck. 
He parked his truck approximately 15 feet north of 
the grain truck previously referred to. 

Raymond testified that he saw his father follow 
him into the field, and thought that he was going to 
get a grain sample from the truck. He then decided 
to back his truck up to the grain truck so that his 
father could use the back of the pickup as a platform 
to aid him in reaching the sample. He further tes- 
tified that as he began to back his truck, he observed 
his father walking around the front of the grain 
truck, and also saw his father looking at him. He 
stated that he backed his truck diagonally across the 
furrows of the field at approximately 4 miles per 
hour. When he was 10 to 15 feet from the truck, he 
looked into his rearview mirror and saw his father 
standing near it and looking at him. He slowed his 
pickup by taking his foot off the gas pedal, and then 
put on the brake and was ‘‘practically stopped’’ be- 
fore the accident occurred. He testified that, 
despite his use of the brakes, the pickup slid down 
the last furrow next to the truck and into the side of 
the grain truck. Raymond admits that he does not 
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know what his father did while the pickup moved the 
last 10 feet, and further admitted that he did not 
have Adolph in view the entire time that he was 
backing up. 

Adolph’s testimony was that he had climbed onto 
the grain truck and collected a sample in a cup, and 
then began to climb down. He stated that he heard 
a motor running, looked to the north, and for the 
first time saw Raymond’s truck backing toward 
him, with the wheels spinning, about 17 feet away. 
Whereupon, he got as close to the cab of the grain 
truck as he could. He indicated that the left rear of 
the pickup struck him, and then pulled forward. He 
testified that he fell over and felt terrific pain in his 
legs, head, arm, and shoulder. 

The principal issue in this case is whether the trial 
court improperly instructed the jury on the issues 
presented, as contended by the plaintiff. Plaintiff 
argues that the instruction on lookout and control 
was incomplete and therefore erroneous, and also 
argues that certain requested instructions were im- 
properly refused. 

The law is well settled that in determining the suf- 
ficiency of jury instructions on appeal to this court, 
such instructions are to be read as a whole; and 
when they fairly submit the case and the jury could 
not have been misled, there is no prejudicial error. 
Duling v. Berryman, 193 Neb. 409, 227 N.W.2d 584 
(1975). We have also held that it is not error for the 
court to refuse a request for additional instructions 
where it has, on its own motion, fairly and fully in- 
structed the jury on a party’s theory of the case. 
Baumann v. Hutchinson, 124 Neb. 188, 245 N.W. 596 
(1932). 

To determine whether the instructions given by 
the trial court in this case were sufficient, it is first 
necessary that we determine what law applies to the 
operator of a motor vehicle on private property, or, 
specifically, in the middle of a farm field. The first 
question that presents itself, therefore, is whether 
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the statutory rules of the road in Nebraska are appli- 
cable. It is clear that they are not. Neb. Rev. Stat. 
§ 39-603 (Reissue 1978) specifically provides in part: 
‘The provisions of sections 39-601 to 39-6,122 relating 
to operation of vehicles refer exclusively to opera- 
tion of vehicles upon highways except where a dif- 
ferent place is specifically referred to in a given sec- 
tion ....’’ See, also, Bassinger v. Agnew, 206 Neb. 
1, 290 N.W.2d 793 (1980); Johns v. Glidden, 173 Neb. 
732, 114 N.W.2d 767 (1962). In the absence of statu- 
tory regulation we must therefore ask what law is 
applicable to such situations. It is clear that in that 
event the common law applies. See, Comment to 
NJI 7.01; Bassinger v. Agnew, supra; Johns v. Glid- 
den, supra; Anderson v. Wilcox, 189 N.W.2d 541 
(Iowa 1971). 

The next question that logically presents itself is, 
How do we determine what the common law is? This 
question is answered in Whitehorn v. Dickerson, 419 
S.W.2d 713 (Mo. App. 1967), in which that court 
stated at 717: ‘‘Though it is said that the common 
law imports a system of unwritten law, not evi- 
denced by statute, but by tradition and the opinions 
and judgments of the sages of the law... the com- 
mon law is inseparably identified with the decisions 
of the courts and can be determined only from such 
decisions in former cases bearing upon the subject 
under inquiry. Musser v. Musser, 281 Mo. 649, 656- 
660, 221 S.W. 46, 47-48(2).’’ In Whitehorn the court 
also held that absent controlling decisions from state 
courts, precedents in other jurisdictions become per- 
suasive. 

The common-law duty of a driver backing his ve- 
hicle on private property was considered and dis- 
cussed in Ybarra v. Wassenmiller, 206 Neb. 164, 291 
N.W.2d 725 (1980), which case involved an accident 
occurring when a camper-trailer was backing up in 
the parking lot of a bank and collided with a bank 
guard. In that case this court applied the rule that 
the driver of an automobile must exercise ordinary 
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care in backing his machine, so as not to injure oth- 
ers by the operation, and this duty requires that he 
adopt sufficient means to ascertain whether others 
are in the vicinity who may be injured. Likewise, in 
Boardman v. McNeff, 177 Neb. 534, 129 N.W.2d 457 
(1964), which was a farm accident case, the court 
pointed out that the defendant had a duty to use due 
care in the control and operation of his tractor, the 
court stating at 539-40, 129 N.W.2d at 461: ‘‘The neg- 
ligence which was alleged related to the defendant’s 
control and operation of the tractor. The defendant 
knew that the plaintiff was present. There was evi- 
dence from which the jury could find that the de- 
fendant knew that the plaintiff had stepped between 
the disk and the pickup and was unfastening the 
chain. Under such circumstances it was the duty of 
the defendant to use due care in the control and op- 
eration of the tractor to avoid injuring the plaintiff.’’ 

The measure of care required of the operator of a 
motor vehicle in an open field may well be different 
from that required of such operator when driving his 
vehicle upon a road or highway. In Bennett v. 
Young, 266 N.C. 164, 171, 145 8.E.2d 853, 859 (1966), 
that court stated: ‘‘Of course, one driving a motor 
vehicle in an open field, with no reason to suppose 
any other person is nearby, is not to be held to the 
same degree of vigilance in maintaining a lookout, 
whether proceeding forward or backward, as is one 
driving upon a heavily traveled highway. But 
where the motorist has reason to believe that any 
pedestrians or other vehicles may be in his intended 
path, he must exercise for their safety the care 
which a reasonable man would use under the same 
circumstances, even though he be driving upon pri- 
vate property.’’ 

The general law is well summarized in 60A C.J.S. 
Motor Vehicles § 349(1)(b) at 468 (1969), as follows: 
‘‘TA]n operator, in backing a vehicle at places other 
than a public street or highway, must exercise ordi- 
nary care.... [T]he situation may require the 
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keeping of a lookout, and, under some circum- 
stances, an effective warning signal of the intention 
to back.... [GJenerally speaking, the backing 
does not constitute negligence where the operator 
does everything that a reasonably prudent person 
can do to avoid injury to others.”’ 

We now examine the instructions given by the trial 
judge to the jury in this case. In its charge to the 
jury the trial court gave the jury the definition of 
‘negligence’ as set out in NJI 3.02, as follows: 
‘‘Negligence is doing something which an ordinary, 
prudent person would not have done under similar 
circumstances, or failing to do something which an 
ordinary, prudent person would have done under 
similar circumstances.’’ The court also, in its in- 
struction No. 8, set out the duty owed by the defend- 
ant in the operation of his truck, as follows: ‘‘It is 
the duty of the driver of a motor vehicle, in operat- 
ing the same, to keep such diligent watch and look- 
out and have his vehicle under such reasonable con- 
trol as will at all times enable him to avoid an acci- 
dent. 

‘* ‘Reasonable control,’ as used in this instruction, 
requires that drivers of motor vehicles take into con- 
sideration such factors as the speed of their vehicle, 
and all other factors affecting driving conditions 
that may have been developed by the evidence. 

‘‘A driver must use ordinary care and such senses 
of sight and hearing and such other instruments as 
are at his command to avoid an accident, and it is 
the duty of drivers to look and see that which is with- 
in the limits of danger.’”’ 

The instruction above set out is basically the first 
three paragraphs of NJI 7.03, dealing with ‘‘Lookout 
and Reasonable Control.’’ Some modification was 
made to the instruction by the court in order to 
adapt the wording to the ‘‘off-the-highway’’ situation 
that was involved in this case. 

Among the plaintiff’s requested instructions was a 
modified version of the ‘‘lookout’’ instruction, which 


384 216 NEBRASKA REPORTS 


included the final NJI paragraph which had been de- 
leted by the court in the instructions prepared by it: 
‘‘The driver of a motor vehicle has the duty to keep 
a proper lookout and watch where he is driving even 
though he is rightfully at a place not on a street or 
highway or he is driving where he has a right to be. 
He must keep a lookout in the direction of travel or 
in the direction from which others may be expected 
to approach and he is bound to take notice of the 
driving surface, to observe the conditions along the 
way and to know what is in the path of his vehicle 
for a reasonable distance.’’ 

Plaintiff argues that this paragraph should have 
been included in the instructions to the jury because 
the jury must be informed in what direction the 
driver had a duty to look. While it is true that the 
NJI instructions shall be given where applicable, 
Jones v. Foutch, 203 Neb. 246, 278 N.W.2d 572 (1979), 
we find no prejudicial error in the court’s failure to 
include the final paragraph as set out above. It 
must be remembered that the jury was instructed of 
the duty of the defendant to ‘‘keep such diligent 
watch and lookout’”’ and to ‘‘look and see that which 
is within the limits of danger.’’ In the context of the 
case, since the driver was backing up when the acci- 
dent occurred, and the only area of danger was 
behind him, we cannot conclude that the jury was 
misled with regard to the direction in which the 
driver should have looked. We conclude that the 
trial court, in its instruction, properly gave the 
common-law duty imposed upon a driver while 
backing on private property, and the substance of 
the missing paragraph was, we believe, adequately 
covered in the instruction as given, and no prejudice 
resulted to the plaintiff. 

Plaintiff also argues that it was error for the court 
to omit the portion of the ‘‘lookout’’ instruction 
which requires a driver to take notice of the condi- 
tion of the driving surface. We believe that that 
duty was adequately covered by that part of the 


KRESHA v. KRESHA 385 
Cite as 216 Neb. 377 


instruction requiring the driver to consider ‘‘all 
other factors affecting driving conditions that may 
have been developed by the evidence.’’ We do not 
believe the jury could have been misled by the in- 
struction. We find the language of the court in Pat- 
terson v. Edgerton Sand & Gravel Co., 227 Wis. 11, 
277 N.W. 636 (1938), to be persuasive. In that case 
the court stated at 18, 277 N.W. at 639: ‘‘[F]Jurther- 
more, in so far as the private character of the 
premises was involved herein, the jury was rightly 
and sufficiently instructed that ‘the questions of neg- 
ligence as applied to Wescott, the driver, are not 
covered by the law of the road or the rules applying 
to a public highway; but his actions are to be tested 
according to the ordinary standards of prudence and 
care which persons ordinarily exercise when driving 
a truck or anything of the kind upon private 
grounds.’ That instruction was applicable and am- 
ple in respect to the questions submitted to the jury 
as to negligence on the part of Wescott in failing to 
keep a proper lookout, and in failing to give a proper 
signal of his intention to back the truck.”’ 

We also comment briefly on plaintiff’s other re- 
quested instructions. One of the instructions re- 
quested was as follows: ‘‘The law does not forbid 
the backing of a motor vehicle, and to do so does not 
constitute negligence, but the driver must exercise 
ordinary care in backing his machine so as not to in- 
jure others by the operation, and his duty requires 
that he adopt sufficient means to ascertain whether 
others are in the vicinity who may be injured. 

“Tt is his positive duty to look backward for ap- 
proaching vehicles or pedestrians and to give them 
timely warning of his intention to back, when a rea- 
sonable necessity for it exists. 

‘“‘He must not only look backward when he com- 
mences his operation, but he must continue to look 
backward in order that he may not collide with or in- 
jure those lawfully using the premises.’’ 

The foregoing requested instruction is a modifica- 
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tion of a principle set out in Chew v. Coffin, 144 Neb. 
170, 12 N.W.2d 839 (1944), in which case it was ap- 
plied to a vehicle backing from a driveway into a 
street. We have since held that while it is the duty 
of the driver to keep a lookout in the direction of an- 
ticipated danger, he cannot be expected to maintain 
a constant lookout in one direction. Colton v. Benes, 
176 Neb. 483, 126 N.W.2d 652 (1964); Gross v. John- 
son, 174 Neb. 273, 117 N.W.2d 534 (1962). It would 
therefore appear that the third paragraph of the of- 
fered instruction was inapplicable and an incorrect 
statement of the law as it applies to this case. The 
first two paragraphs of the offered instruction, while 
accurate, are, we believe, covered in substance by 
the court’s instructions on negligence, lookout, and 
control. There was no prejudice in the refusal of the 
court to give the requested instruction. 

Plaintiff also requested an instruction to the effect 
that the statutes of Nebraska require the installation 
of a horn on a vehicle and that the law contemplates 
an opportune use of the horn to apprise pedestrians 
of the approach of a vehicle. 

As has previously been pointed out, the statutory 
rules of the road are generally inapplicable to pri- 
vate property. However, notwithstanding, this 
court has held that in backing an automobile onto a 
street or highway, a driver must give a signal of his 
intention to back when a reasonable necessity for it 
exists. Fries v. Goldsby, 163 Neb. 424, 80 N.W.2d 171 
(1956); Taulborg v. Andresen, 119 Neb. 273, 228 N.W. 
528 (1930). In backing a vehicle the operator’s duty 
to sound a horn is not an absolute one, but depends 
upon the circumstances at the time. Ybarra v. Was- 
senmiller, 206 Neb. 164, 291 N.W.2d 725 (1980). 

We conclude that in instructing the jury of the de- 
fendant’s duty to use such instruments as are at his 
control, and by instructing on the definition of negli- 
gence, the trial court sufficiently apprised the jury 
of the driver’s duty. It was not necessary, nor 
would it have been proper, to give the instruction 
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discussing a specific duty to sound a horn. See, 
Johnson v. Haddix, 522 8.W.2d 859 (Ky. App. 1975); 
Halley v. Brown, 92 N.H. 1, 24 A.2d 267 (1942). 

We have examined the remaining instructions re- 
quested by the plaintiff, most of which were not dis- 
cussed in his brief, and we find that the court prop- 
erly instructed on every issue that was necessary to 
submit to the jury. The offered instructions were ei- 
ther inapplicable to the facts involved in this case or 
were covered in substance by the court’s other in- 
structions, keeping in mind that all that was neces- 
sary to instruct upon was the common-law rule of 
the duty to use ordinary care, all as previously dis- 
cussed in this opinion. 

We briefly comment upon the other assignments 
of error made by the plaintiff in this case. He com- 
plains that the trial court improperly overruled a 
motion in limine filed by him. Plaintiff had sought 
to prevent the defendant from mentioning con- 
temporaneous litigation involving the parties, and 
other incidents, tending to show hostility or hard 
feelings between the two. Defendant wished to pre- 
sent such evidence to impeach the plaintiff. The 
court received the evidence on the theory that it af- 
fected the credibility of other witnesses, and also 
had a bearing on the determination of damages. The 
law is well settled that considerable latitude is al- 
lowed in eliciting from a witness, or in attempting to 
elicit and to establish, bias, hostility, or interest of 
the witness bearing upon his credibility. Smith v. 
Hornkohl, 166 Neb. 702, 90 N.W.2d 347 (1958). 

A party has a right to cross-examine a witness 
with regard to an interest which affects credibility. 
Hegarty v. Campbell Soup Co., 214 Neb. 716, 335 
N.W.2d 758 (1983). The evidence of the other litiga- 
tion involving the family members and the relation- 
ship between the various family members were rele- 
vant to establish bias and hostility toward one fami- 
ly member and against another. It was properly ad- 
mitted. 
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Plaintiff also assigns as error the court’s refusal 
to permit him to prove that defendant had liability 
insurance. Plaintiff claimed that the evidence 
would negate the inference that he was acting out of 
malice in filing the suit, and would rehabilitate the 
witness’ testimony. 

It is the established law of this jurisdiction that 
where the fact of insurance is relevant to some issue 
in the case, it cannot properly be excluded, but 
where not relevant to any such issue, evidence of the 
existence of insurance coverage is inadmissible. 
Swartz v. Peterson, 199 Neb. 171, 256 N.W.2d 681 
(1977). See, also, Neb. Rev. Stat. § 27-411 (Reissue 
1979). Plaintiff’s malice, or lack of malice, in filing 
the lawsuit is irrelevant to the issues of negligence 
or damages. The purpose of offering the evidence 
of liability insurance was merely to indicate that de- 
fendant may not have had to pay any judgment ren- 
dered against him. However, whether relevant or 
irrelevant, we believe the court properly exercised 
its discretion under Neb. Rev. Stat. § 27-403 (Reissue 
1979), which states: ‘‘Although relevant, evidence 
may be excluded if its probative value is substan- 
tially outweighed by the danger of unfair prejudice, 
confusion of the issues, or misleading the jury, or by 
considerations of undue delay, waste of time, or 
needless presentation of cumulative evidence.”’ 

Finally, plaintiff contends that the court erred in 
refusing to direct a verdict of liability against the 
defendant. 

The rule is well established that where different 
minds may draw different conclusions from the 
facts proved, or if there is a conflict in the evidence, 
the matter at issue must be submitted to the jury to 
be determined. Boardman v. McNeff, 177 Neb. 534, 
129 N.W.2d 457 (1964). In considering the propriety 
of a directed verdict, the trial court must resolve 
every controverted fact in favor of the party against 
whom the verdict is sought and give that party the 
benefit of every inference which can reasonably be 
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drawn. Stephen v. City of Lincoln, 209 Neb. 792, 311 
N.W.2d 889 (1981). Both sides presented evidence as 
to how the accident occurred and where the plaintiff 
was located at various times. Some of the evidence 
was in dispute. Considering the evidence presented 
and giving the defendant the benefit of all favorable 
inferences, we cannot say that the trial court was in 
error when it refused to direct a verdict of liability 
in favor of the plaintiff. Reasonable minds could 
differ as to whether an inference of negligence 
should be drawn, and, therefore, the issue of liability 
was a question to be determined by the jury. 

In view of what we have stated above, we conclude 
that the verdict of the jury and judgment of the 
court entered thereon were not clearly wrong and 
therefore must be affirmed. 

AFFIRMED. 


FLOBERT INDUSTRIES, INC., A CORPORATION, APPELLANT, 
v. Joun H. STUHR, JR., ET AL., APPELLEES. 
343 N.W.2d 917 


Filed February 3, 1984. No. 82-780. 


1. Issue Preclusion. For the theory of issue preclusion to bar further 
litigation on a specific issue, the issue concluded must be identical, 
must have been raised or could have been raised and litigated in 
the prior action, must have been material and relevant to the dispo- 
sition of the prior action, and the determination made of the issue 
in the prior action must have been necessary and essential to the 
resulting judgment. 

2. Judgments: Issue Preclusion. Although an issue is actually liti- 
gated and determined by a final and valid judgment, and the deter- 
mination is essential to the judgment, relitigation of the issue in a 
subsequent action between the parties is not precluded where a 
new determination of the issue is warranted by factors relating to 
the allocation of jurisdiction or venue among the courts of the state. 

3. Trespass. In order to maintain trespass to land the plaintiff must 
be the owner of, or in possession of, the land when the acts com- 
plained of were committed. 


Appeal from the District Court for Boone County: 
JouN M. Brower, Judge. Affirmed. 
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KRIvosHaA, C.J., BOSLAUGH, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


HaAstTInGs, J. 

Plaintiff commenced this action in the Boone 
County District Court to enjoin the defendants from 
trespassing and encroaching upon certain property 
and to recover damages from trespasses which oc- 
curred since September 24, 1978. The defendants 
answered by denying the allegations and setting up 
as a defense to the second cause of action that the 
defendants were the owners in fee of the land, a rail- 
road right-of-way. The trial court found in favor of 
the defendants, denied the injunction, and dismissed 
the plaintiff’s petition. We affirm. 

The northwest quarter of Section 18, Township 22 
North, Range 6 West, of the 6th P.M., Boone County, 


Nebraska, was acquired by Benton Cotterman from . 


the United States by patent in 1884. On September 
13, 1886, Benton Cotterman and his wife, Lena, con- 
veyed by warranty deed to Fremont, Elkhorn and 
Missouri Valley Railroad Company, predecessor in 
title to Chicago and Northwestern Railway Company 
(C. & N.W. Ry. Co.), the railroad right-of-way con- 
sisting of a 100-foot strip of land across the middle of 
the quarter section. That deed contained the provi- 
sion that ‘‘if at any time after said Railroad shall 
have been constructed, the said party of the second 
part, its successors and assigns, shall abandon said 
road, or the route thereof shall be changed so as not 
to be continued over said premises, the land hereby 
conveyed and all rights in and to the same, shall re- 
vert to the said party of the first, their heirs and as- 
signs.’’ 

In 1903 the Fremont, Elkhorn and Missouri Valley 


.) 
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Railroad Company conveyed the right-of-way to the 
C. & N.W. Ry. Co. C. & N.W. Ry. Co. used the right- 
of-way until 1970, when it sought approval from the 
Interstate Commerce Commission to abandon the 
line. The final order of the Commission was con- 
firmed on July 26, 1971, effective August 23, 1971. 
Meanwhile, C. & N.W. Ry. Co. conveyed its interest 
in the right-of-way by quitclaim deed to Flobert In- 
dustries, Inc. (plaintiff), dated February 6, 1969, re- 
corded April 10, 1972. 

Between the years 1972 and 1973 the plaintiff re- 
moved the rails and ties located on the right-of-way. 
From 1972 to 1976 the plaintiff paid real estate taxes 
on the land, removed a fence across the north bound- 
ary, and occasionally inspected the land until 1978. 

In September 1893 Benton Cotterman conveyed the 
portion of the quarter section lying west of the right- 
of-way to his wife, Lena. In November 1892 Benton 
Cotterman conveyed the east portion of the quarter 
section to Charles Preusser. Subsequently, in Feb- 
ruary 1902 the Cottermans conveyed the west portion 
of the quarter section to Charles Preusser also. In 
these transactions the deeds conveyed only the land 
on either side of the right-of-way. In other words, 
the land under the right-of-way was not deeded to 
Charles Preusser. 

The northwest quarter section was by subsequent 
conveyances deeded to John W. Stuhr and Jane C. 
Stuhr. The Stuhrs obtained title to the real estate by 
warranty deed dated February 2, 1958, recorded 
February 6, 1953. Each of the deeds in the chain of 
title excepted the railroad right-of-way out of the 
balance of the quarter section. 

The Stuhrs conveyed their interest in the quarter 
section to their sons John H. Stuhr, Jr., and Mark F. 
Stuhr (defendants) by warranty deed dated Decem- 
ber 13, 1973, recorded May 4, 1976. That deed did 
not contain an exception to the right-of-way. 

After the C. & N.W. Ry. Co. ceased to use the 
right-of-way in 1971, the Stuhrs fenced off the north 
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boundary line, pastured cattle, and cut noxious 
weeds on the property. In 1978 the Stuhrs had the 
right-of-way leveled and have been farming the 
property since that time. Defendants have paid the 
property taxes for the years 1977 until the present. 

In October 1978 the plaintiff brought suit in the 
county court of Antelope County against the defend- 
ants to recover certain salvaged railroad materials. 
In April 1980 the Antelope County Court found gen- 
erally for the plaintiff on its petition and dismissed 
the defendants’ cross-petition for damages when it 
found the plaintiff to be in actual possession of the 
real estate, that plaintiff was exercising control over 
the right-of-way and had not abandoned it, and that 
plaintiff was entitled to bring the action to recover 
the salvaged railroad materials. The county court 
awarded the plaintiff possession of certain steel cul- 
verts and granted no other damages or relief. The 
plaintiff and defendant in that action are the same 
parties to the present action. 

After the amended petition for this trespass action 
was filed June 5, 1980, the defendants located and ob- 
tained quitclaim deeds to the railroad right-of-way 
from the heirs of Benton and Lena Cotterman. 

The plaintiff assigns as error the Boone County 
District Court’s finding that the plaintiff was not in 
actual possession of the subject property and not en- 
titled to maintain an action in trespass. The basis 
upon which the plaintiff contends error existed is 
that (1) the issue of actual possession of real estate 
was previously adjudicated by the Antelope County 
Court and could not be relitigated in the Boone 
County District Court and that (2) title acquired af- 
ter trespass is no defense in an action for trespass. 

The basis of the plaintiff’s claim is that though it is 
not the legal owner, it is the one in possession. 
Furthermore, the plaintiff contends that for the pur- 
pose of determining possession, the Antelope County 
Court decision precludes any relitigation of this is- 
sue. We note that the trial court here, the Boone 
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greater right to possession of the real estate than the 
defendants. 

It is the rule that to bar further litigation on a spe- 
cific issue, the issue concluded must be identical, 
must have been or could have been raised and liti- 
gated in the prior action, must have been material 
and relevant to the disposition of the prior action, 
and the determination made of the issue in the prior 
action must have been necessary and essential to 
the resulting judgment. JHD Constr. Co., Inc. v. 
Lilly, 208 Neb. 607, 305 N.W.2d 1 (1981). While it is 
true that the parties are the same, that some of the 
material facts judicially determined in the former 
action are identical, and that the issue of who had 
possession of real estate was raised in both actions, 
the determination of possession of the real estate in 
the former action was given only as a general find- 
ing to defeat the defendants’ claim to personal prop- 
erty by adverse possession of the real estate and the 
appurtenances attached to it. 

This court, having carefully reviewed the evidence 
and exhibits from the action in Antelope County, 
finds that the plaintiff’s contention that res judicata, 
or more aptly defined as ‘‘issue preclusion,’’ applies 
to this case is without merit. Although an issue is 
actually litigated and determined by a valid and 
final judgment, and the determination is essential to 
the judgment, relitigation of the issue in a subse- 
quent action between the parties is not precluded in 
the following circumstances: ‘(3) A new deter- 
mination of the issue is warranted by differences in 
the quality or extensiveness of the procedures fol- 
lowed in the two courts or by factors relating to the 
allocation of jurisdiction between them.’’ Restate- 
ment (Second) of Judgments § 28 at 273 (1982). 

Comment d. of the Restatement, supra at 279 
reads as follows: ‘‘Courts of the same state (Sub- 
section (3)). Not infrequently, issue preclusion will 
be asserted in an action over which the court render- 
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ing the proper judgment would not have had subject 
matter jurisdiction. In many such cases, there is no 
reason why preclusion should not apply; the proce- 
dures followed in the two courts are comparable in 
quality and extensiveness, and the first court was 
fully competent to render a determination of the is- 
sue on which preclusion is sought. In other cases, 
however, there may be compelling reasons why pre- 
clusion should not apply. For example, the proce- 
dures available in the first court may have been tail- 
ored to the prompt, inexpensive determination of 
small claims and thus may be wholly inappropriate 
to the determination of the same issues when pre- 
sented in the context of a much larger claim ... 
[o]r the legislative allocation of jurisdiction among 
the courts of the state may have been designed to in- 
sure that when an action is brought to determine a 
particular issue directly, it may only be maintained 
in a court having special competence to deal with it. 
In such instances, after a court has incidently [sic] 
determined an issue that it lacks jurisdiction to de- 
termine directly, the determination should not be 
binding when a second action is brought in a court 
having such jurisdiction. The question in each case 
should be resolved in the light of the nature of litiga- 
tion in the courts involved and the legislative pur- 
poses in allocating jurisdiction among the courts of 
the state.’’ 

It is our opinion that the Antelope County Court in- 
cidentally determined the issue of possession of real 
estate only to dispose of the defendants’ claim to the 
personal property by adverse possession, and it 
would be wholly inappropriate to not relitigate this 
issue in the trespass action. When considering Neb. 
Rev. Stat. § 25-401 (Reissue 1979), local actions in- 
volving real estate, which states in part, ‘‘All actions 
to recover damages for any trespass upon or any in- 
jury to real estate shall be brought only in the 
county where such real estate or some part thereof 
is situated,’’ it seems even more appropriate to re- 
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litigate the issue of possession in the Boone County 
District Court. Although § 25-401 is actually a venue 
statute and not a subject matter jurisdiction statute, 
we believe the exception to issue preclusion still ap- 
plies. 

Having denied the issue of possession to be pre- 
cluded, this court, having carefully reviewed the evi- 
dence and exhibits, agrees with the trial court and 
finds that the plaintiff did not have possession of the 
property, nor did the plaintiff have control over the 
property; that any right to the real estate was de- 
rived from the right of the C. & N.W. Ry. Co.; and 
that although the plaintiff had a right to remove the 
personal property, it had no greater right to posses- 
sion of the real estate than the defendants. 

Finding that the plaintiff did not have possession 
of the real estate or any right to possession of the 
real estate, it is prevented from bringing this action 
in trespass unless it has a claim to title. In order to 
recover for trespass the plaintiff need only have title 
or possession of the land when the acts complained 
of were committed. Franz v. Nelson, 183 Neb. 137, 
158 N.W.2d 606 (1968). 

Here, we point out that the trial court correctly 
noted the east property line of the western tract of 
land conveyed to Mrs. Cotterman was in fact the 
west boundary of the railroad right-of-way; that the 
west boundary line of the eastern tract of land con- 
veyed to Mr. Preusser was in fact the east boundary 
line of the right-of-way; and that because of these 
deeds, the true owner of the fee title at the time of 
abandonment was Benton Cotterman, his heirs, or 
assigns. The evidence is uncontroverted that the de- 
fendants have obtained quitclaim deeds to the rail- 
road right-of-way from Benton and Lena Cotter- 
man’s heirs and are the owners in fee. 

Having neither possession nor title, the petition is 
dismissed, and it is not necessary to consider the 
claim that title acquired after trespass is not a de- 
fense in an action for trespass. 
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The judgment of the district court was correct and 
is affirmed. 
AFFIRMED. 


VOLTMER FAMILY F'ARMS, INC., A NEBRASKA 
CORPORATION, APPELLANT, V. BOARD OF E:QUALIZATION 
OF RICHARDSON COUNTY, NEBRASKA, APPELLEE. 
343 N.W.2d 755 


Filed February 3, 1984. No. 83-006. 


1. Easements. An easement gives no title to the real estate on which 
the servitude is imposed. 

An easement is not an estate in land, and the estate in fee 

simple from which an easement is granted is not reduced to a 

lesser estate as a result of the easement. 

An easement is an interest in real estate, an incorporeal 
hereditament, which permits use of another's land for a specific 
purpose. 

4. Taxation: Valuation. Nonexempt real estate in Nebraska is sub- 
ject to taxation at its actual value. 


Appeal from the District Court for Richardson 
County: Ropert T. Finn, Judge. Affirmed. 


Hoch & Steinheider, for appellant. 
Richard L. Halbert, for appellee. 


KrivosHé, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


SHANAHAN, J. 

Voltmer Family Farms, Inc. (Voltmer), appeals 
the judgment of the district court for Richardson 
County affirming the action of the board of equal- 
ization of that county in determining the actual 
value of Voltmer’s real estate. We affirm. 

In order to alleviate flooding and drainage prob- 
lems caused by the Nemaha River, drainage district 
No. 1 (and its successor, drainage district No. 7) of 
Richardson County by proceedings in eminent do- 
main in 1949 acquired a right-of-way affecting 
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Voltmer’s farmland, namely, an easement for a 
river channel and drainage works, including earth 
removal, construction of levees, and a ‘‘floodway.”’ 
The president of Voltmer testified that in connection 
with the condemnation proceedings, appraisers told 
him that the land subject to the easement would be 
removed from the county’s tax rolls. The petition 
filed by the drainage district contained no allegation 
that the land within the easement would be removed 
from the tax rolls. 

As the channel of the Nemaha crossed Voltmer’s 
land, and adjacent to the river, there was a flood- 
plain bordered by a levee—all according to the right- 
of-way or easement acquired by the drainage dis- 
trict. From 1970 to the present action in the district 
court, Voltmer’s farm of 160 acres, including the 
land subject to the easement, has been on the county 
tax rolls. As a result of Voltmer’s protest and a 
hearing before the Board of Equalization of Richard- 
son County, the actual value of the land subject to 
the easement was reduced by 50 percent. Voltmer 
claims that the land within the easement should 
have ‘‘zero valuation’’ and that the land within the 
easement should not have been taxed to Voltmer. 
The district court found that Voltmer failed to prove 
the board of equalization’s action was unlawful, and 
affirmed the board’s action in determining the ac- 
tual value of Voltmer’s real estate for taxation. 

The record reflects misunderstanding regarding 
the nature of an easement and the manner of reach- 
ing actual value for taxable real estate which is sub- 
ject to an easement. 

An easement gives no title to the real estate on 
which the servitude is imposed. See, Alvin v. John- 
son, 241 Minn. 257, 63 N.W.2d 22 (1954); Kleih v. Van 
Schoyck, 250 Wis. 418, 27 N.W.2d 490 (1947); Morris 
v. Townsend, 253 S.C. 628, 172 S.E.2d 819 (1970); 
Douglas v. Medical Investors, Inc., 256 S.C. 440, 182 
S.E.2d 720 (1971). 

An easement is not an estate in land, and the es- 
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tate in fee simple from which an easement is 
granted is not reduced to a lesser estate as a result 
of the easement. See, Town of Menasha v. City of 
Menasha, 42 Wis. 2d 719, 168 N.W.2d 161 (1969); 
Douglas v. Medical Investors, Inc., supra. 

An easement is an interest in real estate, an in- 
corporeal hereditament, which permits use of an- 
other’s land for a specified purpose. See, Independ- 
ent Sch. Dist. v. DeWilde, 243 Iowa 685, 53 N.W.2d 
256 (1952); Peaslee v. Saginaw Drain Comr., 365 
Mich. 338, 112 N.W.2d 562 (1961); Alvin v. Johnson, 
supra; Farnes v. Lane, 281 Minn. 222, 161 N.W.2d 297 
(1968); Morris v. Townsend, supra; Douglas v. 
Medical Investors, Inc., supra; cf. Consolidated 
School District No. 102 v. Walter, 243 Minn. 159, 66 
N.W.2d 881 (1954). 

The drainage district did not acquire fee title to 
the Voltmer real estate located within the bound- 
aries of the easement, but obtained only a right to 
use land in accordance with the stated purpose for 
which the easement was acquired. Acquisition of 
the easement did not transfer, reduce, or otherwise 
alter Voltmer’s fee in the land within the confines of 
the easement. 

‘All tangible property and real property in this 
state, not expressly exempt therefrom, shall be sub- 
ject to taxation, and shall be valued at its actual 
value. Such actual value shall be taken and consid- 
ered as the taxable value on which the levy shall be 
made.’’ Neb. Rev. Stat. § 77-201 (Reissue 1981). 
See Hastings Building Co. v. Board of Equalization, 
212 Neb. 847, 326 N.W.2d 670 (1982). 

“In an appeal from a county board of equalization 
on the ground that the property has been valued in 
excess of its actual value, the sole issue to be deter- 
mined is the actual value of the property. ... There 
is a presumption that the valuation made by a board 
of equalization is correct. However, this presump- 
tion disappears when competent evidence to the con- 
trary is introduced. The reasonableness of the 
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valuation then becomes a question of fact to be de- 
termined from the evidence.... The burden of 
proof remains upon the party contesting the valu- 
ation to establish that the valuation was incorrect.” 
Otradovsky v. Board of Equalization, 206 Neb. 559, 
560-61, 294 N.W.2d 334, 336 (1980). For purposes of 
taxation ‘‘actual value,” ‘‘market value,’ and ‘‘fair 
market value’ mean exactly the same thing. See 
Hastings Building Co. v. Board of Equalization, 
supra. 

It is true that one area of the Voltmer real estate 
may have a value less than another, when different 
areas within the entire tract are viewed as isolated 
and independent parts. However, Voltmer’s title to 
the entire tract, that is, title to the land inside and 
outside the easement, united the 160 acres so that 
the easement’s location at a particular site within 
the taxable unit was a burden borne by and affecting 
the whole tract. The easement’s resultant burden 
was a factor to be considered in determining the fair 
market value (actual value) of the tract’s unified 
acres—a factor for the formula found in Neb. Rev. 
Stat. § 77-112 (Reissue 1981) to ascertain ‘‘actual 
value’’ of taxable property. Cf. Josten-Wilbert 
Vault Co. v. Board of Equalization, 179 Neb. 415, 138 
N.W.2d 641 (1965). Unification of the areas inside 
and outside the easement eliminates Voltmer’s 
theory of separate valuation of those areas. The 
theory of separate valuation was Voltmer’s only at- 
tack upon the determination of actual valuation 
made by the board of equalization. In rejecting 
Voltmer’s theory we find that Voltmer has not re- 
butted the presumption of correct valuation made by 
the board of equalization. The judgment of the dis- 
trict court affirming the action of the board of 
equalization is correct. 

Voltmer has alleged that in the condemnation pro- 
ceedings to acquire the easement, the appraisers 
told Voltmer that the land within the easement 
would be removed from the county’s tax rolls. Ap- 
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praisers in eminent domain proceedings are not rep- 
resentatives of the condemning authority, e.g., the 
drainage district, but, rather, are ‘‘disinterested”’ 
freeholders called upon to ascertain the compensa- 
tion due the landowner as a result of the taking. See 
Neb. Rev. Stat. § 31-321 (1943). The rights acquired 
and consequential liabilities for governmental acqui- 
sition of the easement are determined by the de- 
clarations in the petition of taking filed at the com- 
mencement of the proceedings in eminent domain. 
See Danish Vennerforning & Old Peoples Home v. 
State, 191 Neb. 774, 217 N.W.2d 819 (1974); cf., Gable 
v. State, 176 Neb. 789, 127 N.W.2d 475 (1964); Rich- 
ardson v. Big Indian Creek Watershed Conservancy 
Dist., 181 Neb. 776, 151 N.W.2d 283 (1967). The state- 
ment attributed to the appraisers is a promissory 
stipulation not contained in the petition of taking and 
does not affect the easement acquired over Volt- 
mer’s land. See Danish Vennerforning & Old Peo- 
ples Home v. State, supra; cf. Blobaum v. State, 179 
Neb. 304, 187 N.W.2d 855 (1965); cf., also, Gable v. 
State, supra. ‘Therefore, whether such representa- 
tion was made by the appraisers is irrelevant to the 
questions before us. 

For the reasons given the judgment of the district 
court is affirmed. 

AFFIRMED. 


IN RE ESTATE OF LAURA M. NICHOLSON. 
BLANCHE J. WILLY, APPELLANT AND CROSS-APPELLEE, 
v. MARION POWERS AND THE OMAHA NATIONAL BANK, 
PERSONAL REPRESENTATIVES OF THE ESTATE OF LAURA 
M. NICHOLSON, APPELLEES AND CROSS-APPELLANTS. 
343 N.W.2d 758 


Filed February 3, 1984. No. 83-080. 


1. Decedents’ Estates: Contracts: Evidence. Where one is claim- 
ing the estate of a deceased person under an alleged oral contract, 
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the evidence of the agreement and its terms must be clear, satis- 
eclony and unequivocal. 

2. : . Evidence of declarations of a deceased 
persor concerning a parol contract does not amount to direct proof 
of the facts claimed to have been admitted by those declarations. 
Such evidence, when not supported by other evidence, is generally 
entitled to but little weight. 


Appeal from the District Court for Douglas County: 
DoNnaLD J. HAMILTON, Judge. Affirmed. 


Daniel J. Duffy and Ronald F. Krause of Cassem, 
Tierney, Adams, Gotch & Douglas, for appellant. 


Larry E. Welch of Gross, Welch, Vinardi, Kauff- 
man & Day, P.C., for appellees. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


BOSLAUGH, J. 

This action was commenced by the filing of a 
claim in proceedings to administer the estate of 
Laura M. Nicholson, deceased. The claimant, 
Blanche J. Willy, alleged that she had furnished pri- 
vate duty nursing care to the decedent from April 
1973 until her death in September 1978, pursuant to 
an agreement with the decedent that she would 
leave her entire estate to the claimant. 

The claim was disallowed by the personal repre- 
sentatives of the deceased. A petition for allowance 
of the claim was filed, and, after hearing, the county 
court found there had been no proof of an oral con- 
tract or performance of such a contract. Upon 
appeal to the district court the motion of the per- 
sonal representative The Omaha National Bank for 
a summary judgment was sustained. 

In In re Estate of Nicholson, 211 Neb. 805, 320 
N.W.2d 739 (1982), we reversed the summary judg- 
ment in favor of the defendants and remanded the 
cause to the district court for trial. The issues to be 
determined were whether an oral agreement to 
make a will existed, and, if so, whether there was 
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part performance such that the contract could be 
deemed to have been ‘‘executed’’ before January 1, 
1977, within the purview of Neb. Rev. Stat. § 30-2351 
(Reissue 1979), and such that a court of equity could 
compel specific performance. 

Upon remand the trial court found that the evi- 
dence did not establish an oral agreement as alleged 
by the claimant and that the claimant had been fully 
paid for her services to the deceased. The claimant 
has again appealed to this court. 

The record shows that beginning sometime in 1972, 
the claimant was employed by Hugo Nicholson, the 
late husband of the decedent, to provide private 
nursing care. Although not a registered nurse or a 
licensed practical nurse, the claimant provided 
geriatric nursing services on a private basis. The 
claimant cared for Hugo Nicholson at a salary rate 
of $3.50 per hour until his death in April 1973. 

The claimant testified that sometime prior to 
Hugo’s death he requested a commitment from the 
claimant that she would care for his wife, Laura, af- 
ter his death. The claimant agreed to do so, and be- 
ginning shortly after Hugo’s death she began to pro- 
vide care and companionship to the deceased. In 
the beginning Laura was not in need of nursing care, 
but the claimant drove her to the doctor, to the hair- 
dresser, to the grocery store, and to church. The 
claimant accompanied Laura on trips, and testified 
that she often took Laura to the claimant’s home and 
cooked for Laura. The claimant testified that she 
kept herself available for Laura Nicholson, who of- 
ten called her and requested services and compan- 
ionship. 

Although the claimant had been paid weekly by 
Hugo, the claimant testified that Laura told her af- 
ter his death, ‘‘Blanche, I don’t want to pay you; I’ll 
take care of you when I die.’’ Laura told her sev- 
eral times, ‘‘You’ll be surprised, Blanche. I'm leav- 
ing you everything I have, but I expect you to take 
care of me.’’ The claimant testified that she was 
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not paid for her services nor did she ever submit a 
bill prior to July 1978. In 1978 Laura Nicholson be- 
came ill and required full-time nursing care. The 
claimant testified that at that time Laura requested 
her to submit bills because the claimant would no 
longer be able to work part-time and Laura knew 
she needed the money. The claimant submitted 
statements for her services from April 1978 until 
Laura’s death in September 1978, and she was paid 
for these services. 

The will of Laura Nicholson, dated May 19, 1978, 
which was admitted to probate, provides in pertinent 
part: ‘EIGHTH. I give the sum of Five Thousand 
Dollars ($5,000.00), my davenport, large chair and 
foot stool, my secretary, my twin beds, my bedroom 
chest and night stand to my friend Blanche J. Willy 
presently of 350 North 41st Avenue, Omaha, Nebras- 
ka in appreciation of all of the kind and helpful 
things she has done for me.’’ The claimant ac- 
cepted the tangible property but has not accepted 
the $5,000 bequest. 

Catherine Murphy, a registered nurse who some- 
times substituted for the claimant in caring for 
Laura Nicholson, testified that she was not paid by 
Nicholson but was paid by the claimant. She testi- 
fied that Laura Nicholson told her that Laura 
planned to ‘‘leave [Blanche] everything I have.”’ 

The claimant has assigned as errors the finding 
that an oral agreement did not exist and the failure 
of the court to find that there had been sufficient 
part performance of the contract prior to January 1, 
1977. The personal representatives cross-appeal, as- 
signing as error the failure of the court to determine 
that the contract was not executed prior to January 
1, 1977, and thus that the requirements of § 30-2351 
must be met. 

We try the issues de novo and reach an inde- 
pendent conclusion without being influenced by the 
findings of the trial court, except to give weight to 
the fact that the trial court saw the witnesses and 
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observed their demeanor. Chicago Lumber Co. v. 
Horner, 210 Neb. 833, 317 N.W.2d 87 (1982); Neb. 
Rev. Stat. § 25-1925 (Reissue 1979). 

Section 30-2351 sets forth the standard of proof in 
actions based upon a contract to make a will. The 
statute provides: ‘‘A contract to make a will or de- 
vise, or not to revoke a will or devise, or to die intes- 
tate, if executed after January 1, 1977, can be estab- 
lished only by (1) provisions of a will stating ma- 
terial provisions of the contract; (2) an express ref- 
erence in a will to a contract and extrinsic evidence 
proving the terms of the contract; or (8) a writing 
signed by the decedent evidencing the contract. The 
execution of a joint will or mutual wills does not cre- 
ate a presumption of a contract not to revoke the 
will or wills.” 

Since it is undisputed that no writing exists, a con- 
tract cannot be established pursuant to § 30-2351. 
The issue is whether an oral agreement existed and, 
if so, whether it was executed prior to January 1, 
1977. 

Where one is claiming the estate of a deceased 
person under an alleged oral contract, the evidence 
of the agreement and its terms must be clear, satis- 
factory, and unequivocal. In re Estate of Layton, 
212 Neb. 518, 323 N.W.2d 817 (1982); Guynan v. Guy- 
nan, 208 Neb. 775, 305 N.W.2d 882 (1981); Kimmel v. 
Roberts, 179 Neb. 8, 186 N.W.2d 208 (1965). 

In the present case the only evidence of an oral 
agreement was the testimony of the claimant and 
Catherine Murphy concerning statements made to 
them by the deceased. Evidence of declarations of 
a deceased person concerning a parol contract does 
not amount to direct proof of the facts claimed to 
have been admitted by those declarations. Such 
evidence, when not supported by other evidence, is 
generally entitled to but little weight. In re Estate 
of Layton, supra; O’Neal v. First Trust Co., 160 Neb. 
469, 70 N.W.2d 466 (1955). 

The evidence does show that the claimant pro- 
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vided companionship to the deceased, without pay, 
from 1973 through 1977. The record further shows 
that the claimant paid Mrs. Murphy, her substitute. 
However, this evidence was not clear and unequivo- 
cal proof of an agreement. 

The evidence does not disclose with the requisite 
clarity the terms of the alleged agreement. AI- 
though the claimant agreed to care for Laura 
Nicholson, the nature of the services she was to pro- 
vide was not clear and her compensation was not 
discussed at that time. From 1973 to 1978 Laura 
Nicholson required no nursing care. The claimant 
provided various services such as companionship 
and cooking during this time and was not compen- 
sated for them. The testimony does not clearly re- 
veal that the alleged promises made by the deceased 
to take care of the claimant or to leave her every- 
thing were made as consideration for these services. 
It can be concluded from the evidence that these 
promises were based upon an appreciation of the 
claimant’s kindness and friendship. The statements 
allegedly made by Laura Nicholson with regard to 
taking care of the claimant or leaving her every- 
thing are not consistent, in that it is unclear how 
much of the monetary estate, if any, the claimant 
would receive. When the claimant provided nursing 
care during the last illness of the deceased, the 
claimant was paid for her services. 

As we view the record, the claimant failed to show 
by clear, satisfactory, and unequivocal evidence the 
terms of the alleged oral agreement to bequeath the 
entire estate to her. As we stated in In re Estate of 
Layton, supra at 529, 323 N.W.2d at 823, ‘‘‘ “It is 
very proper that the assertion of such a contract, es- 
pecially when it is claimed to be entirely in parol, 
should be regarded by the court with grave suspi- 
cion, and the establishment thereof required by evi- 
dence which clearly indicates the minds of the par- 
ties met upon the terms of the contract sought to be 
established.’’’ Rudolph v. Hartung, 202 Neb. 678, 
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683, 277 N.W.2d 60, 63 (1979). One can hardly say 
that the minds of the parties met upon the terms of 
an oral agreement when the record does not reveal 
with certainty what the terms of the alleged agree- 
ments were.”’ 

Declarations of intention or of the wishes of the 
parties do not tend to support a conclusion that a 
contract to bequeath has been proven by clear, defi- 
nite, satisfactory, and unequivocal evidence. Hagan 
v. Hall, 159 Neb. 587, 68 N.W.2d 147 (1955). In the 
present case we at best can conclude only that 
Laura Nicholson stated that she planned to leave 
claimant all or a portion of her estate. 

There being no proof of a contract, we need not 
consider the other assignments of error or the cross- 
appeal. The judgment of the district court is af- 
firmed. 

AFFIRMED. 


RICHARD GRINT ET AL., APPELLANTS, V. PAUL HART ET 
AL., APPELLEES. 
343 N.W.2d 921 


Filed February 3, 1984. No. 83-355. 


1. Equity: Appeal and Error. In an action in equity we review the 
matter de novo without reference to the findings of fact made by 
the trial court, but where the testimony or evidence is in irrecon- 
cilable conflict, we take into consideration that the trial court ob- 
served the witnesses. 

2. Injunction. A party seeking an injunction must establish by com- 
petent evidence every controverted fact necessary to entitle it to 
relief. 

3. Waters. A watercourse is defined by statute as any depression or 
draw 2 feet below the surrounding lands and having a continuous 
outlet to a stream of water, or river or brook shall be deemed a 
watercourse. 

Surface waters are waters which appear upon the surface 

of the ground in a diffused state, with no permanent source of 

supply or regular course, which ordinarily result from rainfall or 
melting snow. 


GRINT v. HART 407 


Cite as 216 Neb. 406 


In order to constitute an exception to the general rule that 
surface water may be repelled, at least some of the distinctive at- 
tributes of a watercourse must be demonstrated. 

6. Easements: Proof. Prescriptive rights are not looked upon with 
favor and, generally, must be proved by clear, convincing, and 
ealisiactory evidence. , 

A claimed easement must be viewed from both 
ends of the prescriptive period. The nature and extent or scope of 
the user must from the beginning be clearly established. At the 
end of the period it must appear in retrospect that there has been 
no material change or variance from the limits or course adopted 
or established at the beginning. A lesser user prevents a right to 
an easement and a greater user is of no importance until the full 
prescriptive period has elapsed from the initiation of the greater 
use. The law requires that the easement must be clearly definable 
and precisely measured. 

8. Easements: Abandonment: Proof. Abandonment of a prescrip- 
tive easement must be pled and proved, the burden of proof being 
on the party alleging it. 


Appeal from the District Court for Custer County: 
JAMES R. KeE.tiy, Judge. Affirmed. 


Robert E. Wheeler of Stowell & Wheeler, P.C., for 
appellants. 


Bernard B. Smith of Smith & Smith, for appellees. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


WHITE, J. 

This is an action in equity to enjoin the defendants 
from obstructing a watercourse and for damages 
sustained by the plaintiffs. After trial on the issues 
the trial court inspected the premises and entered 
judgment for the defendants. We affirm. 

Plaintiffs relied on two theories in the trial court. 
The first theory is that the waterflow across the 
lands involved constitutes a watercourse and, as 
such, defendants have no right to obstruct or repel 
the waterflow to the detriment of the plaintiffs. The 
second theory advanced by plaintiffs is that they 
have a prescriptive easement which allows them the 
right to drain the waters from their land onto the de- 
fendants’ land. 
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Since this is an action in equity, we review the 
matter de novo without reference to the findings of 
fact made by the trial court, but where the testi- 
mony or evidence is in irreconcilable conflict, we 
take into consideration that the trial court observed 
the witnesses. We also take into consideration the 
fact that the trial court did view the premises, and 
we will give appropriate weight thereto. Barry v. 
Wittmersehouse, 212 Neb. 909, 327 N.W.2d 33 (1982). 

The record reveals the following facts. Richard 
and Margaret Grint, plaintiffs-appellants, are the 
owners of the southeast quarter of Section 7, Town- 
ship 19 North, Range 17 West, of the 6th P.M., in 
Custer County, Nebraska. Paul and Arlene Hart, 
defendants-appellees, own Section 17, Township 19 
North, Range 17 West, of the 6th P.M., Custer 
County, Nebraska. The plaintiffs’ property lies 
north of the defendants’ property, and the general 
flow of drainage in this area is from northwest to 
southeast. There are approximately nine sections of 
land to the north and west of the land of the parties 
that drain in this direction. In its natural state wa- 
ter flows from the northwest, across the plaintiffs’ 
land, and into a lagoon or swampy area on the south- 
west corner of the Sargent golf course. To the south 
of the lagoon a natural ridge exists on defendants’ 
land, commencing at the northwest corner of their 
section and extending to the east and to the south. 
This ridge is from 9 to 11 feet above the golf course 
land and serves to prevent any water in the lagoon 
from flowing south onto the defendants’ land. 

At the time defendants acquired their land in 1954, 
there was an artificial V-shape cut in the ridge. In 
times of deluge this cut would serve to drain exces- 
sive water that assembled in the lagoon. It is un- 
controverted that the water in question is surface 
water as defined by Nebraska law. See, Kuta v. 
Flynn, 182 Neb. 479, 155 N.W.2d 795 (1968); Sullivan 
v. Hoffman, 207 Neb. 166, 296 N.W.2d 707 (1980). 

At trial Paul Hart testified that after heavy rains 
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in the spring of 1962, he constructed a dam in the cut 
to prevent any overflow water from the lagoon from 
draining onto his land. Both defendants testified 
that no water flowed through this cut from 1954 until 
1962. The dam which defendants placed in the arti- 
ficial cut remained intact until the spring of 1972 
when a resident golfer and his friend, without the de- 
fendants’ knowledge or permission, dug a small slit 
in the dam in order to alleviate the flooding on the 
golf course. The defendants discovered the small 
opening in 1974; however, they testified that to their 
knowledge no water flowed through the dam until 
the snowmelt in 1978. In the spring of that year 
Willard Hart, defendants’ son, constructed a new 
dam to the north of the old one and close to the 
county road so that the defendants would know if 
the dam had been tampered with. Shortly there- 
after, Harold Grint and others met with Paul Hart 
and asked him to remove the dam. Apparently rely- 
ing on the group’s representation that corrective ac- 
tion would be taken to alleviate the drainage prob- 
lems in the area, the defendants removed the dam. 

In August 1981, nothing having been done to reme- 
dy the drainage problem in the area, the defendants’ 
son, during a period of unusually wet weather, again 
filled the cut. No water has flowed through the cut 
since. 

Plaintiffs contend that in 1978, 1981, and 1982, when 
the cut was filled, it caused water to back up from 
the lagoon and flood a portion of their land. This 
flooding resulted in the inability to plant crops or the 
crops drowning in standing water. 

Plaintiffs rely on Pint v. Hahn, 152 Neb. 127, 40 
N.W.2d 328 (1949), for their proposition that the arti- 
ficial cut made through the natural ridge created a 
watercourse in which the defendants have no right 
to dam or obstruct to the detriment of the plaintiffs. 
It is elementary that a party seeking an injunction 
must establish by competent evidence every contro- 
verted fact necessary to entitle him to relief. The 
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issue remains, then, as to whether a watercourse, 
natural or artificial, drained the surface water on 
the lands in question. 

A watercourse is defined by statute as ‘‘[a]ny de- 
pression or draw two feet below the surrounding 
lands and having a continuous outlet to a stream of 
water, or river or brook shall be deemed a water- 
course.’’ Neb. Rev. Stat. § 31-202 (Reissue 1978). 

‘“* ““To constitute a water course, it must appear 
that the water usually flows in a particular direc- 
tion; and by a regular channel, having a bed with 
banks and sides; and (usually) discharging itself 
into some other body or stream of water. It may 
sometimes be dry. It need not flow continuously; 
but it must have a well defined and substantial exist- 
ence. *** there is a broad distinction between a 
stream and brook, constituting a water course, and 
occasional and temporary outbursts of water occa- 
sioned by unusual rains or the melting of snows, 
flowing over the entire face of a tract of land, and 
filling up low and marshy places, and running over 
adjoining lands, and into hollows and ravines which 
are in ordinary seasons destitute of water and 
dry.”’” Barry v. Wittmersehouse, 212 Neb. 909, 
912-13, 327 N.W.2d 33, 35 (1982). 

In the instant case diffused waters were assem- 
bled in a low area. Any water that did flow through 
the artificial cut would spread out in a diffused state 
over the defendants’ land and eventually, after fill- 
ing the low areas, will flow into a natural water- 
course located on defendants’ land. This water- 
course then flows into the Loup River. 

In Barry v. Wittmersehouse, supra at 912, 327 
N.W.2d at 35, we held that ‘‘[iJn order to constitute 
an exception to the general rule that surface water 
may be repelled, at least some of the distinctive at- 
tributes of a watercourse must be demonstrated.’’ 

We are convinced that no watercourse existed for 
the drainage of the surface water in question. In 
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truth, the effect of refilling the artificial cut was to 
keep this water flowing in its natural state. 

There being no watercourse unlawfully blocked by 
the defendants, the question then becomes whether 
or not the plaintiffs have an easement which would 
force the defendants to maintain a cut in the ridge. 

In the recent case of Stricker v. Knaub, 215 Neb. 
372, 338 N.W.2d 757 (1983), we noted that prescriptive 
rights are not looked upon with favor and generally 
must be proved by clear, convincing, and satisfac- 
tory evidence. We further held that ‘“ ‘[a] claimed 
easement must be viewed from both ends of the pre- 
scriptive period. The nature and extent or scope of 
the user must from the beginning be clearly estab- 
lished. At the end of the period it must appear in 
retrospect that there has been no material change or 
variance from the limits or course adopted or estab- 
lished at the beginning. A lesser user prevents a 
right to an easement and a greater user is of no im- 
portance until the full prescriptive period has 
elapsed from the initiation of the greater use. The 
law requires that the easement must be cledrly de- 
finable and precisely measured.’’’ Id. at 377-78, 338 
N.W.2d at 761. 

Even if we were to hold that the plaintiffs did meet 
the burden of proving a prescriptive easement, the 
record reveals that any such easement has long 
been abandoned. 

Although the year is in dispute, there was evi- 
dence adduced at trial that the artificial cut was 
filled by Paul Hart in 1962. William Skolil, plain- 
tiffs’ predecessor in interest, knew that Paul Hart 
filled the cut. He did not complain. No water 
flowed through the cut, to the knowledge or damage 
of the defendants, until the snowmelt in the spring of 
1978. Except for the small slit made by the golfers 
in 1972 and the conditional reopening in 1978, the ar- 
tificial cut was effectively filled from 1962 to the 
present. We find that the defendants have effec- 
tively pled and proved abandonment of any ease- 
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ment that the plaintiffs may have enjoyed. See, 
Whipple v. Nelson, 143 Neb. 286, 9 N.W.2d 288 (1943); 
Lackaff v. Bogue, 158 Neb. 174, 62 N.W.2d 889 (1954). 

It is clear from the record that much of the land in 
this general area is burdened by water drainage 
problems which increase in severity yearly. The 
record also conclusively shows that the plaintiffs 
have been damaged as a result of the defendants re- 
filling the artificial cut in the ridge. We fail to see, 
however, how it can be said that the plaintiffs have 
any remedy, legal or equitable, against the defend- 
ants. 

AFFIRMED. 


RUSSELL F’. MORAVEC, APPELLANT, V. RICHARD FE. 
MORAVEC ET AL., APPELLEES. 

343 N.W.2d 762 
Filed February 10, 1984. No. 82-794. 


° 


1. Fireman’s Rule: Negligence. A fireman or individual fighting a 
fire on the premises of an owner or occupant is a bare licensee to 
whom the owner or occupant owes no greater duty than to refrain 
from injuring him by willful or wanton negligence or a designed in- 
jury, except in certain cases where there may be the duty to warn 
of hidden danger or peril known to the owner or occupant but un- 
known to or unobservable by the fireman in the exercise of ordi- 
nary care. 

2. Rescue Doctrine: Negligence. Under the rescue doctrine it is not 
contributory negligence for a plaintiff to expose himself to danger 
in a reasonable effort to save a third person or the property of a 
third person from harm. The extent of the risk which the volunteer 
is justified in assuming under the circumstances increases in pro- 
portion to the imminence of the danger and the value to be realized 
from meeting the danger and attempting to remove or eliminate 
the hazard; that is, the less the danger to the third party, the less 
the risk the volunteer is justified in taking. 


Appeal from the District Court for Butler County: 
Bryce Bartu, Judge. Reversed and remanded. 


Blevens, Blevens & Jacobs, for appellant. 
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Barlow, Johnson, DeMars & Flodman, for appel- 
lees. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


WHITE, J. 

This is an action for personal injuries suffered by 
the plaintiff, an employee of defendants, when he 
was attempting to remove a hazardous condition 
from defendants’ home. The trial court sustained 
defendants’ motion for summary judgment and 
plaintiff appeals. We reverse and remand. 

The following facts are established by the deposi- 
tion of plaintiff, and for the purposes of review of the 
propriety of the ruling are undisputed. At the time 
he sustained his injuries plaintiff-appellant, Russell 
F. Moravec, was the 21-year-old son and employee 
of defendants-appellees, Richard E. and Maryann 
Moravec. Plaintiff's employment duties involved 
general farm labor on defendants’ farm. When de- 
fendants were not home, they generally left work in- 
structions for plaintiff on the kitchen table in their 
residence. 

On September 10, 1980, after Russell had com- 
pleted his work assignment he returned to defend- 
ants’ residence for additional instructions. As Rus- 
sell approached the house, he observed a haze 
through the window. Upon opening the front door 
plaintiff was immediately met with black smoke. 
He proceeded through the entryway into the kitchen, 
where he observed that the source of the smoke was 
a kettle located on the kitchen stove. Russell then 
shouted a warning for any occupants to ‘‘get out.’’ 
He then grabbed the kettle, but it was too hot to han- 
dle. Using a sweat shirt to pick up the kettle, he 
started to take it outside. The plaintiff was nearly 
to the door when the kettle, which contained lard, 
exploded, severely burning him. As he was exiting 
the house, Russell again yelled ‘‘get out,’’ as the ex- 
ploding lard had caused numerous small fires in the 
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house. Russell twice reentered the house to shout 
warnings and attempt to telephone for assistance. 
Unable to see the dial because of the thick smoke, he 
drove to the neighbors’ for help. 

Maryann Moravec had been stewing tomatoes 
earlier that day, and Russell thought the kettle con- 
tained burning tomatoes. It was not until later that 
plaintiff discovered his mother had been rendering 
lard in the kettle and had inadvertently turned the 
burner to ‘“‘high”’ instead of ‘‘off’’ before leaving the 
house. 

The trial court, in sustaining defendants’ motion 
for summary judgment, held that the fireman’s rule 
was applicable and stated that ‘‘[a]n individual who 
undertakes to fight a fire on the premises of another 
assumes the risk of the premises as he finds them.”’ 

The sole issue raised by this appeal is whether the 
trial court correctly applied the fireman’s rule to 
preclude plaintiff's recovery. We hold that under 
the facts of this case the rescue doctrine, not the 
fireman’s rule, is controlling. 

The fireman’s rule, most recently set out in Lave 
v. Neumann, 211 Neb. 97, 99-100, 317 N.W.2d 779, 781 
(1982), is as follows: ‘‘ ‘{A] fireman or individual 
fighting a fire on the premises of an owner or occu- 
pant is a bare licensee to whom the owner or occu- 
pant owes no greater duty than to refrain from injur- 
ing him by willful or wanton negligence or a de- 
signed injury, except in certain cases where there 
may be the duty to warn of hidden danger or peril 
known to the owner or occupant but unknown to or 
unobservable by the fireman in the exercise of ordi- 
nary care.’ ”’ 

The defendants cite no case, nor could we find 
any, in which the fireman’s rule was applied to an 
individual fighting a fire who was not a professional 
or volunteer fireman. 

‘‘Although one who negligently causes a fire, ne- 
cessitating the calling of a professional or volunteer 
fireman to fight the fire, is not ordinarily held 
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liable, on the basis of such negligence, for injury to 
the fireman incurred in the course of carrying out 
his function, a person other than a professional or 
volunteer fireman who attempts to control a fire or 
to save life or property from a fire has generally 
been treated by the courts as standing in a different 
position than a fireman, and as not being subject to 
the rule of nonliability as applied to firemen. Thus, 
aside from issues of duty and breach of duty on the 
part of one alleged to have negligently caused a fire, 
the courts have for the most part been concerned 
with the so-called rescue doctrine in determining 
whether a recovery was allowable for personal in- 
jury to or the death of a person other than a fireman 
who sustained the injury or death in an attempt to 
control a fire or to save life or property from a fire.’’ 
Annot., Liability of One Negligently Causing Fire for 
Injuries Sustained by Person other than Firefighter 
in Attempt to Control Fire or to Save Life or Prop- 
erty, 91 A.L.R.3d 1202, 1205 (1979). See, also, 35 Am. 
Jur. 2d Fires § 34 (1967). 

Under the rescue doctrine it is not contributory 
negligence for a plaintiff to expose himself to danger 
in a reasonable effort to save a third person or the 
property of a third person from harm. The extent of 
the risk which the volunteer is justified in assuming 
under the circumstances increases in proportion to 
the imminence of the danger and the value to be 
realized from meeting the danger and attempting to 
remove or eliminate the hazard; i.e., the less the 
danger to the third party, the less the risk the volun- 
teer is justified in taking. Lave v. Neumann, supra; 
Wolfinger v. Shaw, 138 Neb. 229, 292 N.W. 731 (1940). 

We are of the opinion that the rescue doctrine is 
applicable in this case and the fireman’s rule is not. 
We further conclude that whether or not the plaintiff 
acted as a reasonable person would have acted un- 
der similar circumstances is a question for a jury 
and should have been submitted to it. 

REVERSED AND REMANDED. 
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ROBERT CHARLES MCCHESNEY, APPELLEE, V. CITY OF 
NorTH PLATTE, APPELLEE, AND NEBRASKA LIQUOR 
CONTROL COMMISSION, APPELLANT. 

343 N.W.2d 925 


Filed February 10, 1984. No. 83-015. 


1. Liquor Licenses. Under the provisions of Neb. Rev. Stat. § 53-132 
(Cum. Supp. 1982), the arbitrary recommendation of denial of the 
issuance of a liquor license made by a local governing body, based 
only on the belief that there are sufficient licenses in existence, 
does not, standing alone, justify the denial of an otherwise valid ap- 
plication. 

2. Administrative Agencies: Liquor Licenses. The Nebraska Liquor 
Control Commission may deny a retail liquor license to a qualified 
applicant only if it finds that one or more of the requirements of 
Neb. Rev. Stat. § 53-182 (Cum. Supp. 1982), including public conven- 
ience and necessity, are not present. 

3. Administrative Agencies: Liquor Licenses: Appeal and Error. 
Neither the district court nor this court is entitled to review the rec- 
ord de novo to make those enumerated findings required by Neb. 
Rev. Stat. § 53-182 (Cum. Supp. 1982). Rather, such reviewing 
courts are entitled to determine whether the findings of the Ne- 
braska Liquor Control Commission are supported by substantial 
evidence or whether such findings were arbitrary or capricious. 

The failure of the Nebraska Liquor Con- 
trol Coniiilasion to make the findings of fact and conclusions of law 
provided for in Neb. Rev. Stat. § 53-132 (Cum. Supp. 1982) does not 
make its order void, but only irregular, which requires a reviewing 
court to remand the case to the commission with directions to 
make such findings in support of any order to be made. 


Appeal from the District Court for Lincoln County: 
KEITH WINDRUM, Judge. Reversed and remanded 
with directions. 


Paul L. Douglas, Attorney General, and Terry R. 
Schaaf, for appellant. 


John A. Gale of Girard and Gale, for appellee 
McChesney. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


HASTINGS, J. 
The appellee, Robert Charles McChesney, filed an 
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application with the appellant, Nebraska Liquor 
Control Commission, for a retail off-sale beer license 
to be located at a Kwik Stop facility at Jeffers and B 
Streets in North Platte, Nebraska. On the basis of a 
finding that the ‘local governing body recom- 
mended denial of said application,’’ the application 
was denied. On appeal to the district court the deci- 
sion of the commission was reversed and a license 
was ordered to be issued. The commission has ap- 
pealed. 

The main proposition of law relied upon by the 
commission is the statement that a recommendation 
of denial by a local governing body, standing alone, 
affords a sufficient basis to support an order of the 
commission denying an application for a liquor li- 
cense. Cited as authority for that proposition are 
Kerrey’s, Inc. v. Neb. Liquor Control Comm., 213 
Neb. 442, 329 N.W.2d 364 (1983), and 72nd Street 
Pizza, Inc. v. Nebraska Liquor Control Commission, 
199 Neb. 729, 261 N.W.2d 614 (1978). This court has 
made statements to that effect, but each must be ex- 
amined in the context in which it was uttered. 

The basis upon which the later pronouncements 
were made appears to be the case of Allen v. Ne- 
braska Liquor Control Commission, 179 Neb. 767, 140 
N.W.2d 413 (1966). That case held that the commis- 
sion could rely on the adverse recommendation 
made by a city council based on its existing ordi- 
nance limiting the number of liquor licenses to be is- 
sued within that city. This court said: ‘‘Under the 
Nebraska Liquor Control Act the commission is re- 
quired to seek the recommendation of the city as re- 
gards the grant or denial of an application within 30 
days. The effect of this provision is to afford evi- 
dence to sustain or deny an application, as the case 
may be, even though the commission is not bound by 
the recommendation.’”’ Jd. at 772, 140 N.W.2d at 416. 

Allen was cited as authority in 72nd Street Pizza, 
Inc. v. Nebraska Liquor Control Commission, supra, 
in which we held that the recommendation of the 
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city council founded upon a policy expressed by ordi- 
nance limiting the number of licenses affords a suffi- 
cient evidentiary basis to support the Nebraska 
Liquor Control Commission’s action. Unfortunately, 
we did not so limit our language in the body of the 
7end Street Pizza opinion, wherein we said: ‘‘We 
adhere to our holding that the recommendation of 
the city council to the commission that a license be 
denied affords a sufficient evidentiary basis for an 
order of the commission denying the license.’’ Id. 
at 738-39, 261 N.W.2d at 619. 

That statement was repeated in Kerrey’s, Inc. v. 
Neb. Liquor Control Comm., supra, but was simply 
dicta, used partially to support our holding that the 
record did not disclose a negative recommendation 
by the Omaha City Council but simply a refusal to 
approve the application, citing Joe and Al’s IGA, 
Inc. v. Nebraska Liquor Control Commission, 203 
Neb. 176, 277 N.W.2d 693 (1979). Our holding in 
Kerrey’s, Inc., was that although Neb. Rev. Stat. 
§ 58-132 (Cum. Supp. 1982) provides that evidence of 
the recommended denial of a license made by the 
local governing body may be sufficient to justify a 
denial made by the commission, the burden was not 
on the applicant to obtain the approval or recom- 
mendation of the city council. 

All of which finally points up the fact that since 
Allen, 72nd Street Pizza, and Joe and Al’s IGA have 
been decided, the Legislature has incorporated some 
rather radical changes in the procedure when con- 
sidering a license application. Section 53-132, 
amended in 1981, now provides that a license shall 
be issued to any qualified applicant if it is found by 
the commission that such applicant possesses cer- 
tain qualifications and that ‘‘(2) ... (d) the issuance 
of the license is or will be required by the present or 
future public convenience and necessity.”’ 

That section goes on to provide that in making the 
foregoing determination the commission shall con- 
sider 10 different factors, including the recommen- 
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dation of the local governing body. We therefore be- 
lieve that, along with population, nature of the 
neighborhood, the existence of other retail licenses, 
zoning restrictions, and sanitation conditions, the 
commission shall consider the recommendation of 
the local governing body. The arbitrary recommen- 
dation of denial made by a city council, based only 
on the belief that there are sufficient licenses, does 
not now, if it ever did, standing alone, justify the de- 
nial of an otherwise valid application. 

In this case efforts by the North Platte City Coun- 
cil to pass an ordinance limiting the maximum num- 
ber of licenses to be issued for North Platte failed on 
a January 15, 1980, vote of 6 to 2. However, when re- 
quested to make a recommendation as to the issu- 
ance of the license in this particular case, the coun- 
cil, on May 4, 1982, by a 5 to 2 vote, recommended 
that this particular application be denied because 
“(t]here is already a sufficient number of Liquor 
outlets in North Platte.”’ 

At the hearing before the commission, according 
to the affidavit of an officer of Kwik Stop Food 
Stores, Inc., a number of customers had expressed a 
desire to be able to buy beer at the same time and 
place as they purchase gasoline and food, and that 
some people prefer to buy beer at a beer-only fa- 
cility rather than at a regular liquor store. There 
was also testimony that there was in existence a 
package liquor store 2 blocks to the north of the pro- 
posed location, another one 2% blocks to the north, 
and a third license 4 blocks to the south. 

In spite of the statutory requirement that the com- 
mission consider whether the issuance of the license 
is or will be required by the present or future public 
convenience and necessity, the commission refused 
to issue the license on the only expressed ground 
that ‘‘the local governing body recommended denial 
of said application.”’ 

AS we read § 53-132, the commission may deny a 
license application only if the applicant is not ‘‘fit, 
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willing, and able to properly provide the service pro- 
posed,’’ or cannot ‘‘conform to all provisions, re- 
quirements, rules, and regulations,’’ or has _ not 
“demonstrated that the type of management and 
control exercised over the licensed premises will be 
sufficient,’’ or that ‘‘the issuance of the license is 
{not] or will [not] be required by the present or 
future public convenience and necessity.’’ 

Neither this court nor the district court is entitled 
to review the record de novo to make those enumer- 
ated findings itself. Rather, on appellate review we 
determine only whether the findings of the commis- 
sion are supported by substantial evidence or wheth- 
er they were arbitrary or capricious. Neb. Rev. 
Stat. § 84-917 (Reissue 1981). However, the failure 
of the commission to make the findings of fact and 
conclusions of law required by Neb. Rev. Stat. 
§ 84-915 (Reissue 1981) does not make its order void, 
but only irregular. Prigge v. Johns, 184 Neb. 103, 
165 N.W.2d 559 (1969). 

On the basis of the record presented here, the 
district court should not have ordered the license to 
be granted. 72nd Street Pizza, Inc. v. Nebraska 
Liquor Control Commission, 199 Neb. 729, 261 N.W.2d 
614 (1978). It should have remanded the cause to 
the commission, with directions to make the findings 
of fact and conclusions of law specified in § 53-132 in 
support of its order to be made. 

The judgment of the district court is reversed, and 
the cause is remanded with directions to the district 
court to remand the case to the commission to make 
findings of fact and conclusions of law supporting 
the order which it may issue. 

REVERSED AND REMANDED 
WITH DIRECTIONS, 


SARGENT FEED & GRAIN v. ANDERSON 421 
Cite as 216 Neb. 421 


SARGENT FEED & GRAIN Co., APPELLANT, V. WAYNARD 
ANDERSON ET AL., APPELLEES. 
344 N.W.2d 59 


Filed February 10, 1984. No. 83-020. 


1. Pretrial Motions: Evidence. A failure to appropriately respond 
within the time allotted to a properly served request for admission 
of facts constitutes an admission of the facts sought to be elicited. 

2. Summary Judgment: Final Orders. An order vacating a sum- 
mary judgment is not a final order. 

3. Courts: Judgments. A trial court may modify or vacate its judg- 

ments within the term, but the power to do so rests in the sound 

legal discretion of the court and may not be done arbitrarily. 

: The discretion of a trial court to modify or vacate 
its judgments within the term is a judicial discretion which is sub- 
ject to review. 


A party which has secured a judgment is entitled 
to retain that judgment, and it may not be set aside in the absence 
of a sound legal reason for doing so. 

6. Trial: Courts. It is the duty of the courts to prevent abuse of proc- 
ess, unnecessary delays, and dilatory and frivolous proceedings in 
the administration of justice. 

: This court will not tolerate or reward a course of 

conduct deliberately designed to disrupt the orderly administration 

of justice. 

8. Judgments: Motions to Vacate. Generally, the neglect or fault of 
counsel for the adverse party is not a basis for vacating a judgment 
against that party. 


Appeal from the District Court for Blaine County: 
JAMES R. KELLY, Judge. Reversed and remanded 
with directions. , 


Robert E. Wheeler of Stowell & Wheeler, P.C., for 
appellant. 


Steven O. Stumpff of Stumpff & Washburn, for ap- 
pellees. 


KrivosHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

This action was commenced to recover damages 
resulting from the breach of an alleged contract for 
the sale of 5,000 bushels of corn by the defendants to 
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the plaintiff. The petition, filed July 20, 1981, al- 
leged that the contract was made over the telephone 
on May 1, 1980, and a confirmatory memorandum 
was sent to the defendant Waynard Anderson on 
September 19, 1980. 

On October 1, 1981, a demurrer filed by the defend- 
ants was overruled. Joseph J. Divis appeared for 
the defendants at this hearing. 

On October 8, 1981, the plaintiff’s request for ad- 
missions was served upon the defendants by mailing 
a copy to Joseph J. Divis, their attorney. The de- 
fendants failed to answer or respond to the request 
for admissions within the 30 days specified in the re- 
quest and as provided in Neb. Rev. Stat. § 25-1267.41 
(Reissue 1979). 

A failure to appropriately respond within the time 
allotted to a properly served request for admission 
of facts constitutes an admission of the facts sought 
to be elicited. Mueller v. Shacklett, 156 Neb. 881, 58 
N.W.2d 344 (1953); Kissinger v. School District No. 
49, 163 Neb. 33, 77 N.W.2d 767 (1956). When the de- 
fendants failed to respond to the request for the ad- 
mission of facts within the time allotted, the facts 
sought to be elicited were admitted and no longer 
subject to controversy in the action. 

On December 11, 1981, the plaintiff filed a motion 
for summary judgment alleging that because of the 
defendants’ failure to answer the request for admis- 
sions, all matters of which an admission was re- 
quested should be deemed admitted. The motion 
was noticed for hearing on January 25, 1982. In the 
event the motion was overruled the case was to pro- 
ceed to trial immediately after the hearing on the 
motion. 

On February 23, 1982, a notice of hearing for 
March 19, 1982, was served upon the defendants. On 
March 22, 1982, a notice of hearing on the motion for 
summary judgment for April 5, 1982, was served 
upon the defendants. On May 17, 1982, a notice of 
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hearing on the motion for May 28, 1982, was served 
upon the defendants. 

On June 17, 1982, a notice of hearing on the motion 
for summary judgment and trial to be held on June 
30, 1982, was served upon the defendants. 

Finally, after serving five notices for hearing upon 
the defendants, the motion for summary judgment 
was heard on June 30, 1982. The defendants were 
still represented by Joseph J. Divis at this hearing. 

On the day of the hearing the defendants’ attorney 
filed an answer, which had been verified by the de- 
fendants on January 20, 1982, and an ‘‘Appearance 
and Motion in Response to Plaintiff's Motion for 
Summary Judgment” which alleged that the defend- 
ants should not be required to respond to the request 
for admissions until an issue in regard to the statute 
of frauds had been determined and adjudicated. 

On the motion of the plaintiff the defendants’ an- 
swer was stricken, and the matters of fact requested 
to be admitted in the request for admissions served 
on October 8, 1981, were deemed admitted. The mo- 
tion for summary judgment was sustained. The trial 
court found that the defendants were in default and 
that the plaintiff was entitled to recover the sum of 
$4,100, with interest and costs, from each of the de- 
fendants. 

On July 12, 1982, the defendants, appearing by 
their present counsel, filed a motion for new trial. A 
motion to vacate the summary judgment was filed 
on July 26, 1982. These motions were heard on July 
27, 1982, and the judgment entered on June 30, 1982, 
was set aside. It is this order which the plaintiff 
contends was erroneous. 

The matter was tried a second time on November 
17, 1982. At this hearing the trial court found in fa- 
vor of the defendants and dismissed the petition. 
The plaintiff then appealed to this court. 

The order of July 27, 1982, which set aside the sum- 
mary judgment entered on June 30, 1982, was not an 
appealable order. In Otteman v. Interstate Fire & 
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Cas. Co., Inc., 171 Neb. 148, 105 N.W.2d 583 (1960), we 
held that an order vacating a summary judgment 
was not a final order, and dismissed the appeal from 
such an order. See, also, Rehn v. Bingaman, 157 
Neb. 467, 59 N.W.2d 614 (1953); Pressey v. State, 173 
Neb. 652, 114 N.W.2d 518 (1962); Bringewatt v. Muel- 
ler, 201 Neb. 736, 272 N.W.2d 37 (1978). The plaintiff 
had no opportunity to have the order of July 27, 1982, 
reviewed until a final order had been entered in the 
action. That occurred after the second trial before 
a different district judge on November 17, 1982. 

A trial court may modify or vacate its judgments 
within the term, but the power to do so rests in the 
sound legal discretion of the court and may not be 
done arbitrarily. <A. Hirsh, Inc. v. National Hair 
Co., 210 Neb. 397, 315 N.W.2d 236 (1982). The discre- 
tion is a judicial discretion which is subject to re- 
view. 

A party which has secured a judgment is entitled 
to retain that judgment, and it may not be set aside 
in the absence of a sound legal reason for doing so. 

The record in this case fails to show any legal 
basis for the order of the trial court on July 27, 1982, 
which set aside the summary judgment that had 
been entered on June 30, 1982. In setting aside the 
judgment for the plaintiff, the trial court stated: ‘‘I 
must say that this case has been mishandled from 
the inception. I haven’t had a case like this. Every- 
one is entitled to their day in Court and you will 
agree with that too, Mr. Wheeler. The Andersons 
have not had their day in Court — through no fault of 
their own. , 

“TI find I properly granted the motion for your 
summary judgment but in all fairness to the parties, 
I am going to grant your motion for new trial. Iam 
going to set aside my former order of the summary 
judgment, both of them. 

“You have asked that you do not answer the re- 
quests for admissions; I am going to require you to 
answer the requests for admissions. You may do 
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so, it doesn’t hurt you Mr. Stumpff; I am confident 
of your ability to do that. You are given 20 days to 
answer the request for admissions and we are going 
to get this case heard.”’ 

The record before us contains no justification 
whatever for the delay occasioned by the failure of 
the defendants to answer the petition in this case | 
and respond to the plaintiff’s request for admissions. 

It is the duty of the courts to prevent abuse of 
process, unnecessary delays, and dilatory and frivo- 
lous proceedings in the administration of justice. 
Beliveau v. Goodrich, 185 Neb. 98, 173 N.W.2d 877 
(1970). This court will not tolerate or reward a 
course of conduct deliberately designed to disrupt 
the orderly administration of justice. Morgan v. 
Weiner, 173 Neb. 715, 114 N.W.2d 720 (1962). 

The neglect and fault of the defendants’ counsel, 
Joseph J. Divis, could not be a basis for setting aside 
the judgment in this case. Certainly his conduct is 
not chargeable to the plaintiff. If anyone must lose 
because of the neglect of a lawyer, it should be the 
party who selected and employed that lawyer as his 
counsel. 

The record fully supports the action of the trial 
court in granting the plaintiff summary judgment on 
June 30, 1982. It does not support the order of July 
27, 1982, vacating the summary judgment, which 
was an abuse of discretion. 

The judgment of the district court is reversed and 
the cause remanded with directions to reinstate the 
judgments against the defendants which were en- 
tered on June 30, 1982. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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THE HAAKINSON & BEATY CO., APPELLEE, V. INLAND 
INSURANCE COMPANY, APPELLANT. 
344 N.W.2d 454 


Filed February 10, 1984. No. 83-089. 


1. Constitutional Law: Statutes: Public Policy. Constitutional or 
statutory provisions, absent an infirmity in the law itself, govern 
what is the public policy. Where the lawmaking power speaks on a 
particular subject, over which it has constitutional authority to 
speak, the public policy in such a case is what the statute provides. 

2. Constitutional Law: Statutes: Courts: Contracts: Public Poli- 
cy. As a general rule, courts cannot declare agreements or acts 
authorized by statute to be contrary to public policy unless the 
courts are first prepared to determine that the statute authorizing 
the act is itself unconstitutional. 

3. Statutes: Contracts. It has long been the law, in both this juris- 
diction and elsewhere, that the law of the state is an inherent part 
of every contract and that every contract is made with reference to 
and subject to the existing law, and every law affecting the 
contract is read into and becomes a part thereof. 

4. Contracts: Parties. A third-party beneficiary’s rights depend 
upon, and are measured by, the terms of the contract between the 
promisor and promisee. The right of a third party benefited by a 
contract to sue thereon rests upon the liability of the promisor, 
which must affirmatively appear from the language of the instru- 
ment when properly interpreted or construed; and the liability so 
appearing cannot be extended or enlarged on the ground alone that 
the situation and circumstances of the parties justify or demand 
further or other liability. It has been said that before the bene- 
ficiary may accept the benefits of the contract, he must accept all 
of its implied, as well as express, obligations. 


Appeal from the District Court for Douglas County: 


DonaLD J. HAMILTON, Judge. Reversed and re- 
manded. 


James W. Hewitt, for appellant. 


Dennis R. Riekenberg of Cassem, Tierney, 
Adams, Gotch & Douglas, for appellee. 


KrivosHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


KRIVosHA, C.J. 
This appeal presents to the court a case of first im- 
pression in this jurisdiction and concerns itself with 
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the question of whether a forum selection clause, in 
an indemnity bond, requiring suit to be brought 
where the project or any part thereof is situated is 
valid and enforceable as against a materialman 
seeking to collect on the bond. The trial court found 
the provision of the bond to be contrary to the public 
policy of the State of Nebraska, and therefore void 
and unenforceable. Additionally, the trial court de- 
termined that the materialman was not bound by the 
clause. We believe that the trial court was in’ error 
and that the judgment must be reversed and the 
cause remanded. . 

R. R. Butler Construction, Inc. (Butler), a Ne- 
braska corporation, entered into a contract with 
Walnut Community School District (Walnut), lo- 
cated in Pottawattamie County, Iowa, to construct a 
building addition for the school district. On Febru- 
ary 19, 1979, Butler, as principal, executed a labor 
and material payment bond with Inland Insurance 
Company (Inland) as surety, an insurance company 
registered to do business in Nebraska. Among other 
provisions, the bond contained the following: ‘‘3. 
No suit or action shall be commenced hereunder by 
any claimant: ...c) Other than in a state court of 
competent jurisdiction in and for the county or other 
political subdivision of the state in which the Proj- 
ect, or any part thereof, is situated, or in the United 
States District Court for the district in which the 
Project, or any part thereof, is situated, and not 
elsewhere.’ The provisions of subparagraphs (a) 
and (b) are not material to our discussion. 

During the course of construction, Butler ordered 
materials for the project from the appellee, The 
Haakinson & Beaty Co. (Beaty), a corporation doing 
business in Iowa. After the materials had been de- 
livered to the jobsite and Butler failed to pay, Beaty 
brought suit on the bond, in the district court for 
Douglas County, Nebraska, to recover the amount 
due and owing. Although final payment on the job 
was certified to by the architect on July 12, 1980, suit 
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was not brought by Beaty on the bond until January 
15, 1982. Inland filed a motion to dismiss, contend- 
ing that, under the provisions of the bond, suit could 
only have been brought in the appropriate county in 
Iowa, if in state court, or the appropriate U:S. 
District Court in Iowa, if in federal court. As we 
have indicated, the trial court overruled the motion 
to dismiss and granted summary judgment in favor 
of Beaty and against Inland for the amount owing, 
and Inland perfected its appeal to this court. 

Inland assigns as error that (1) the trial court 
erred in finding that the forum selection clause in 
the bond was not valid and was contrary to public 
policy, and (2) the trial court erred in finding that a 
third-party beneficiary was not bound by the terms 
and conditions of the contract under which suit was 
brought. 

While the question of attempting to determine 
whether the provisions of a contract are contrary to 
public policy is not always easy and clear, in the in- 
stant case we believe the answer is apparent. The 
provision of the bond in question is in accordance 
with Neb. Rev. Stat. § 25-415 (Reissue 1979), which 
provides as follows: ‘‘If the parties have agreed in 
writing that an action on a controversy shall be 
brought only in another state and it is brought in a 
court of this state, the court will dismiss or stay the 
action, as appropriate, unless (1) the court is re- 
quired by statute to entertain the action; (2) the 
plaintiff cannot secure effective relief in the other 
state, for reasons other than delay in bringing the 
action; (3) the other state would be a substantially 
less convenient place for the trial of the action than 
this state; (4) the agreement as to the place of the 
action was obtained by misrepresentation, duress, 
the abuse of economic power, or other unconscion- 
able means; or (5) it would for some other reason be 
unfair or unreasonable to enforce the agreement.”’ 
Section 25-415 is part of the Model Uniform Choice of 
Forum Act adopted by the Legislature of the State of 
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Nebraska in 1969. See 1969 Neb. Laws, ch. 179, 
§§ 1-5, pp. 769-70. 

Can we therefore say that a provision of a contract 
enacted pursuant to a statute adopted by the Legis- 
lature of the State of Nebraska is contrary to public 
policy? We believe that, under generally recog- 
nized rules applicable to cases of this nature, we 
cannot. What is public policy must be determined 
from a consideration of the federal and state Consti- 
tutions, the laws, the decisions of the courts, and the 
course of administration, and not by the varying 
opinions of laymen, lawyers, or judges. See 17 Am. 
Jur. 2d Contracts §177 (1964). Constitutional or 
statutory provisions, absent an infirmity in the law 
itself, govern what is the public policy. That is to 
say, where the lawmaking power speaks on a par- 
ticular subject, over which it has constitutional au- 
thority to speak, the public policy in such a case is 
what the statute provides. See, Chicago, B. & 
Quincy R. R. Co. v. McGuire, 219 U.S. 549, 31 S. Ct. 
259, 55 L. Ed. 328 (1911); United States v. Freight As- 
sociation, 166 U.S. 290, 17 S. Ct. 540, 41 L. Ed. 1007 
(1897). As a general rule, courts cannot declare 
agreements or acts authorized by statute to be con- 
trary to public policy unless the courts are first pre- 
pared to determine that the statute authorizing the 
act is itself unconstitutional. See, 17 Am. Jur. 2d, 
supra; Chicago, B. & Quincy R. R. Co. v. McGuire, 
supra. No one has contended, nor are we able to de- 
termine, that the provisions of § 25-415 are either be- 
yond the authority of the Legislature or inherently 
unconstitutional. If, then, § 25-415 is a valid exercise 
by the Legislature, we are compelled to determine 
that the provision contained in Inland’s bond is not 
void as being contrary to public policy. Quite to the 
contrary; it is valid because it is consistent with the 
public policy as reflected in the act authorizing such 
provisions. To hold otherwise would be to ignore the 
will of the people as reflected by their elected repre- 
sentatives. 
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In declaring the provision of Inland’s bond valid, 
enforceable, and not contrary to public policy, we 
quickly add, however, that whether the exceptions 
contained in § 25-415 are specifically spelled out in 
the bond or not, they are a part of the bond and must 
be considered by any court when called upon to de- 
termine whether the action should be dismissed. It 
has long been the law, in both this jurisdiction and 
elsewhere, that the law of the state is an inherent 
part of every contract and that every contract is 
made with reference to and subject to the existing 
law, and every law affecting the contract is read 
into and becomes a part thereof. See, Bobbitt v. Or- 
der of United Commercial Travelers, 180 Neb. 285, 
142 N.W.2d 351 (1966); State v. Hurley, 201 Neb. 569, 
270 N.W.2d 915 (1978); State ex rel. Douglas v. Ne- 
braska Mortgage Finance Fund, 204 Neb. 445, 283 
N.W.2d 12 (1979). By granting to the trial court the 
opportunity to refuse to dismiss the action where 
facts consistent with the limitations of § 25-415 exist, 
the courts are not denied their inherent authority to 
consider appropriate matters presented to them. 
We do not believe that the forum clause in question 
is akin to the provisions in a contract which shorten 
the statute of limitations or require binding arbitra- 
tion, as suggested by Beaty. The courts are still 
given wide latitude under appropriate circum- 
stances to permit the action to be heard. We believe 
that the provisions of § 25-415 are valid, and, like- 
wise, the provisions of the bond are enforceable. 

Beaty argues that even if the provision is not void 
as being contrary to public policy, nevertheless, it 
does not apply to Beaty because Beaty is not one of 
the parties who ‘‘agreed in writing’’ to this provi- 
sion, as required by the statute, but, instead, Beaty 
is a third-party beneficiary who is not bound by the 
terms of the agreement. In support of its position 
Beaty cites to us the case of Forburger Stone Co. v. 
Lion Bonding & Surety Co., 103 Neb. 202, 170 N.W. 
897 (1919). While it is true that this 4 to 3 decision 
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seems to stand for the proposition advanced by 
Beaty, we believe that a reading of the decision 
makes it clear that Forburger stands alone and is 
contrary to both the law in this jurisdiction and else- 
where. In 17 Am. Jur. 2d, supra § 315 at 743-44, the 
author notes: ‘‘A third-party beneficiary’s rights 
depend upon, and are measured by, the terms of the 
contract between the promisor and promisee. The 
right of a third party benefited by a contract to sue 
thereon rests upon the liability of the promisor, 
which must affirmatively appear from the language 
of the instrument when properly interpreted or con- 
strued; and the liability so appearing cannot be ex- 
tended or enlarged on the ground alone that the situ- 
ation and circumstances of the parties justify or de- 
mand further or other liability. It has been said 
that before the beneficiary may accept the benefits 
of the contract, he must accept all of its implied, as 
well as express, obligations. It has also been said 
that if the beneficiary accepts, he adopts the bad as 
well as the good, the burden as well as the benefit. 
The right of a third person for whose benefit a prom- 
ise is made is affected with all the infirmities of the 
contract as between the parties to the agreement.”’ 
This holding is consistent with the decisions of our 
own court, where, as early as 1894 in Simms v. Sum- 
mers, 39 Neb. 781, 58 N.W. 431 (1894), we adopted a 
similar rule. See, also, In ré Estate of Reynolds, 131 
Neb. 557, 268 N.W. 480 (1936); Dealers Electrical 
Supply v. United States F. & G. Co., 199 Neb. 269, 258 
N.W.2d 131 (1977). 

As noted by Justice Cornish in one of the three dis- 
sents in Forburger, supra at 209, 170 N.W. at 899: 
‘‘Just as the stream can never rise higher than its 
source, nor the less include the greater, nor the acci- 
dental be more regarded than the intentional, nor 
one reap where he has not sown, so the promisor is 
never bound to more than his promise, and the 
stranger to the contract can have no better nor 
higher rights in the contract than the parties to it. 
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He gets any possible right he may have through the 
promise made to the obligee, and that is the promise 
that must be left as made and only as made.”’ 

It would be a strange situation if one could sue on 
a contract and gain all of its benefits, and yet be per- 
mitted to ignore any of its obligations. Forburger is 
simply a voice in the wilderness and should be disre- 
garded. Beaty, as a third-party beneficiary under 
this bond, received benefits from the bond and, like- 
wise, was subject to all of its burdens, including the 
forum selection clause. To the extent that For- 
burger stands to the contrary, it is overruled. 

Absent a showing by Beaty that any of the excep- 
tions of § 25-415 are applicable, we believe that the 
forum selection clause of the bond is valid and bind- 
ing on Beaty and that the trial court was in error in 
overruling the motion by Inland to dismiss and in 
granting summary judgment in favor of Beaty. For 
this reason the judgment of the trial court is re- 
versed and the cause remanded with instructions to 
proceed in accordance with this opinion. 

REVERSED AND REMANDED, 

WHITE, J., concurring. 

The Legislature, for reasons best known to itself, 
has seen fit to permit a licensed Nebraska insurance 
company to issue policies which deny persons claim- 
ing under those policies access to the courts of the 
State of Nebraska. 

While legislation may indeed express the public 
policy of the state, to a greater extent the state Con- 
stitution does also. 

Article I, § 18, of the Constitution of the State of 
Nebraska states: ‘‘All courts shall be open, and 
every person, for any injury done him in his lands, 
goods, person or reputation, shall have a remedy by 
due course of law, and justice administered without 
denial or delay.”’ 

Neb. Rev. Stat. § 25-415 (Reissue 1979) excepts 
from the choice of forum provisions a number of 
categories set forth in the majority opinion. As I 
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am not convinced that the statute, as written, denies 
meaningful access to a judicial forum (though not a 
Nebraska forum), I reluctantly concur. 

I do, however, state unhesitatingly that absent the 
exceptions of the statute, the Model Uniform Choice 
of Forum Act would clearly violate our Constitution. 

HAstTINGs, J., joins in this concurrence. 


LINCOLN GRAIN, INC., A KANSAS CORPORATION, 
APPELLANT, V. COOPERS & LYBRAND, A PARTNERSHIP, 
APPELLEE. 
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1. Actions: Pleadings. The character of an action as one in tort or 
on contract is determined by the nature of the grievance, not by the 
form of the pleadings, with consideration being given to the facts 
which constitute the cause of action. 


2. Where a petition contains a cause of action for 
breach of contract, additional averments appropriate to a tort ac- 
tion will not change the action from contract to tort. 

3. £ One may sue in tort when there has been negli- 


gence in the performance of a contract. 

4. Appeal and Error. Ordinarily, the Nebraska Supreme Court will 
dispose of a case on appeal on the theory on which it was presented 
in the lower court. 

5. Trial: Evidence: Appeal and Error. The appropriate standard 
of review for an assignment of error directed at the exclusion of 
evidence is one of abuse of discretion, as the admission or exclusion 
of evidence is a matter left largely to the sound discretion of the 
trial court, which must determine the relevancy and possible preju- 
dicial effect of the proffered evidence. 

6. Rules of Evidence: Words and Phrases. ‘‘Unfair prejudice,’ in 
the context of Neb. Rev. Stat. § 27-403 (Reissue 1979), is such 
prejudice as has a tendency to suggest a decision on an improper 
basis. 

7. Negligence. The assumption of risk doctrine is predicated upon an 
implied consent to be treated negligently, and generally relates to 
one voluntarily undertaking a known risk even though he is other- 
wise in the exercise of reasonable care. 

. A plaintiff who voluntarily assumes a risk of harm arising 

from the negligent conduct of the defendant cannot recover for 

such harm. 
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. The contributory negligence of the client is a defense in an 
accountant malpractice action only where such negligence has con- 
tributed to the accountant’s failure to perform his contract and to 
report the truth. 

10. Jury Instructions. The true meaning of a set of instructions is to 
be determined from a consideration of all that is said in them and 
not from picking out and emphasizing one errant word. 

11. __. An instruction should be couched in neutral and nonargu- 
mentative language. 

12. Tort-feasors: Negligence: Liability. The doctrine that an inter- 
vening act cuts off the liability of a tort-feasor comes into play only 
when the intervening cause is not foreseeable. 

13. Directed Verdict. A motion for directed verdict is to be treated as 
an admission of the truth of all competent evidence submitted on 
behalf of the party against whom the motion is directed; such party 
is entitled to have every controverted fact resolved in his favor and 
to have the benefit of every inference which can reasonably be de- 
duced from the evidence. 


Appeal from the District Court for Lancaster 
County: SAMUEL VAN PELT, Judge. Reversed and 
remanded for a new trial. 


Karen B. Flowers and David M. Geier of Bauer, 
Galter & Geier, for appellant. 


Maureen E. McGrath of Kutak Rock & Huie, and 
Joseph A. Clark III, for appellee. 


BOSLAUGH, WHITE, HASTINGS, CAPORALE, SHANAHAN, 
and GRANT, JJ. 


CAPORALE, J. 

In this appeal plaintiff-appellant, Lincoln Grain, 
Inc., a grain dealer, challenges the judgment en- 
tered, pursuant to a jury’s verdict, dismissing its ac- 
tion against defendant-appellee, Coopers & Lybrand, 
public accountants, which alleges that Lincoln Grain 
was damaged by Coopers & Lybrand’s negligent fail- 
ure to perform its contractual duties in accordance 
with generally accepted auditing standards. We re- 
verse and remand for a new trial. 

This marks the second appearance of these parties 
before this court in matters related to the instant 
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case. In Lincoln Grain v. Coopers & Lybrand, 215 
Neb. 289, 338 N.W.2d 594 (1983), hereinafter referred 
to as Lincoln Grain I, we held that any causes of ac- 
tion Lincoln Grain might have had for the alleged 
malpractice of Coopers & Lybrand in conducting 
audits for the 1973 and 1974 fiscal periods were 
barred by the 2-year period of limitations prescribed 
in Neb. Rev. Stat. § 25-222 (Reissue 1979). 

In this action Lincoln Grain pleads that it engaged 
Coopers & Lybrand to conduct an audit for the fiscal 
year ending June 30, 1975, and that Coopers & Ly- 
brand failed to conduct that audit in accordance 
with generally accepted auditing standards. In its 
answer Coopers & Lybrand asserts a variety of de- 
fenses, including claims that Lincoln Grain assumed 
the risk of employee fraud and was contributorily 
negligent. In addition, Coopers & Lybrand sued the 
directors and officers of Lincoln Grain as third-party 
defendants, claiming that if Coopers & Lybrand 
were found liable to Lincoln Grain, the third-party 
defendants would become liable to Coopers & Ly- 
brand for their failure to properly discharge their 
duties to Lincoln Grain. No issue as to the propriety 
of that third-party action is presented to us. 

The record establishes that Lincoln Grain, Inc., 
engaged Coopers & Lybrand, as it had in past years, 
to perform an audit of Lincoln Grain’s financial 
statements for the aforesaid fiscal period and render 
an opinion thereon. As part of that audit, Coopers & 
Lybrand investigated the accuracy of the valuation 
placed upon the inventory of Lincoln Grain’s Iowa 
division. The Iowa division was involved in the buy- 
ing and selling of grain and other agricultural com- 
modities, but had no storage or shipping facilities. 
Its inventory consisted only of contracts to sell or 
purchase commodities. At the end of the fiscal year 
a value was placed upon the inventory by reference 
to the market price for the particular commodity as 
of that day. 

On June 30, 1975, Lincoln Grain valued the inven- 
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tory of its Iowa division at nearly $2 million, and in- 
cluded this valuation in compiling its financial state- 
ments. On September 12, 1975, Coopers & Lybrand 
issued a report which stated: ‘‘In our opinion, the 
aforementioned financial statements present fairly 
the financial position of Lincoln Grain, Inc. at June 
30, 1975 and the results of its operations and changes 
in its financial position for the year then ended, in 
conformity with generally accepted accounting prin- 
ciples applied on a basis consistent with that of the 
preceding year.’ 

The generally accepted auditing standards in evi- 
dence include the following with respect to field- 
work: ‘‘2. There is to be a proper study and evalu- 
ation of the existing internal control as a basis for 
reliance thereon and for the determination of the re- 
sultant extent of the tests to which auditing proce- 
dures are to be restricted. 3. Sufficient competent 
evidential matter is to be obtained through inspec- 
tion, observation, inquiries, and confirmations to af- 
ford a reasonable basis for an opinion regarding the 
financial statements under examination.”’ 

In November of 1975 the treasurer of Lincoln 
Grain became concerned with the large cash needs 
of the Iowa division and began to investigate the rea- 
sons. In early 1976 the manager of the Iowa divi- 
sion, who was also a vice president of Lincoln Grain, 
admitted to falsifying the inventory valuations. 
Later investigation determined that instead of hav- 
ing a nearly $2 million inventory as of June 30, 1975, 
the inventory of the Iowa division had only a $143,000 
value. The Iowa division closed for new business in 
February of 1976. 

Lincoln Grain contends that if the audit had been 
conducted in accordance with generally accepted 
auditing standards, the fraudulent activities of its 
employee would have been discovered at an earlier 
time, and that it was damaged by the delayed dis- 
covery. Specifically, Lincoln Grain complains, 
among other things, that Coopers & Lybrand failed 
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to discover that the actual commodity contract 
prices on some of the contracts checked by Coopers 
& Lybrand did not correspond with those listed on 
the inventory; that nearly half the freight rates 
listed on the inventory were wrong; and that the 
figure used to value the net position was not consist- 
ent with available external market information. 

Lincoln Grain assigns as error the actions of the 
trial court in (1) refusing to receive into evidence 
Lincoln Grain’s exhibit 10; (2) submitting the as- 
sumption of risk defense to the jury; (3) submitting 
the contributory negligence defense to the jury; and 
(4) charging the jury in the language of instruction 
Nos. 9, 10, and 11. 

It seems appropriate to begin our analysis with a 
review of the nature of the action before us. Al- 
though the dividing line between breaches of con- 
tracts and torts is often dim and uncertain, it has 
been said that the character of an action as one in 
tort or on contract is determined by the nature of the 
grievance, not by the form of the pleadings, with 
consideration being given to the facts which consti- 
tute the cause of action. Driekosen v. Black, Sivalls 
é& Bryson, 158 Neb. 531, 64 N.W.2d 88 (1954); 1 Am. 
Jur. 2d Actions § 8 (1962). While in Fuchs v. Par- 
sons Constr. Co., 166 Neb. 188, 88 N.W.2d 648 (1958), 
we said that where a petition contains a cause of ac- 
tion for breach of contract, additional averments ap- 
propriate to a tort action will not change the action 
from contract to tort, we have also said that one 
may sue in tort when there has been negligence in 
the performance of a contract. Driekosen v. Black, 
Sivalls & Bryson, supra. The injury in such a case 
results not from a breach of the contract but from 
negligence in the performance of it, for accom- 
panying every contract is a common-law duty to 
perform with care, skill, reasonable expediency, and 
faithfulness the thing agreed to be done. A negli- 
gent failure to observe any of these conditions is a 
tort as well as a breach of contract. Driekosen v. 
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Black, Sivalls & Bryson, supra; 74 Am. Jur. 2d Torts 
§ 24 (1974). Moreover, to the extent there is a 
choice, 74 Am. Jur. 2d, supra, the parties elected to 
try this case as if it were one in tort. Ordinarily, as 
we do in this case, we will dispose of a case on ap- 
peal on the theory on which it was presented in the 
lower court. O’Keefe Elevator v. Second Ave. Prop- 
erties, ante p. 170, 343 N.W.2d 54 (1984); Kearney 
Clinic Bldg. Corp. v. Weaver, 211 Neb. 499, 319 
N.W.2d 95 (1982). 

The appropriate standard of review for an assign- 
ment of error directed at the exclusion of evidence is 
one of abuse of discretion, as the admission or exclu- 
sion of evidence is a matter left largely to the sound 
discretion of the trial court, which must determine 
the relevancy and possible prejudicial effect of the 
proffered evidence. State v. Coca, ante p. 76, 341 
N.W.2d 606 (1983); State v. Jones, 213 Neb. 1, 328 
N.W.2d 166 (1982). 

Exhibit 10, the subject of Lincoln Grain’s first as- 
signment of error, is Coopers & Lybrand’s report to 
Lincoln Grain’s management concerning the audit 
for the fiscal year ending June 30, 1974. It was sub- 
mitted to Lincoln Grain on December 24, 1974, to- 
gether with a cover letter in which Coopers & Ly- 
brand states: ‘‘Our examinations disclosed no mat- 
ters related to the systems of internal control and 
accounting procedures of Lincoln Grain, Inc., Lin- 
coln Industries, Inc. and The 25 Corporation, Inc. 
which we felt were of such significance to warrant 
inclusion herein.”’ 

In its report concerning the 1975 audit, dated Janu- 
ary 27, 1976, Coopers & Lybrand details deficiencies 
in the internal controls of Lincoln Grain, the same 
controls which existed at the time of the 1974 report. 

Lincoln Grain contends that the 1974 report is rele- 
vant to the issue of its exercising due care and the 
issue of proximate cause. More specifically, Lin- 
coln Grain contends that since Coopers & Lybrand, 
as a defensive matter, alleged and offered proof that 
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Lincoln Grain was negligent in the type of internal 
controls implemented to protect the integrity of its 
records, Lincoln Grain should be allowed to intro- 
duce the 1974 statement of Coopers & Lybrand that 
the internal controls in use in 1974, and continued in 
1975, presented no problem. Its argument continues 
to the conclusion that reliance on the statements of 
its outside auditor is highly relevant to Coopers & 
Lybrand’s contention that Lincoln Grain was con- 
tributorily negligent. 

It appears the trial court excluded exhibit 10 on 
the ground that although it might have relevance, 
that relevance was overwhelmed by the prejudice it 
inflicted on Coopers & Lybrand. Although, as dis- 
cussed later in this opinion, the concept of contribu- 
tory negligence has a very limited role in this case, 
the proffered evidence is certainly relevant to the 
determination of the proximate cause of Lincoln 
Grain’s damages. The fact that Lincoln Grain I 
held any cause of action for the claimed misprepara- 
tion of the 1974 audit report to be time barred does 
not mean that the report is not relevant to the issues 
presented by this suit on the 1975 audit. However, 
relevant evidence may be excluded if its probative 
value is substantially outweighed by the danger of 
unfair prejudice, confusion of the issues, or mislead- 
ing of the jury. Neb. Rev. Stat. § 27-403 (Reissue 
1979); In re Estate of Camin, 212 Neb. 490, 323 
N.W.2d 827 (1982). 

Most, if not all, items which one party to an action 
offers in evidence are calculated to be prejudicial to 
the opposing party; therefore, it is only ‘‘unfair 
prejudice’’ with which we are concerned. In the 
context of § 27-403 such prejudice means a tendency 
to suggest a decision on an improper basis. See, 
United States v. Figueroa, 618 F.2d 934 (2d Cir. 
1980); Fed. R. Evid. 403 advisory committee note 
discussing the federal rule, after which § 27-403 is 
patterned. It is not unfairly prejudicial under the 
circumstances of this case to make the trier of fact 
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aware that the very internal control systems which 
Coopers & Lybrand now condemns were previously 
found by it not to be worthy of adverse comment. 
The trial court abused its discretion by refusing to 
receive exhibit 10 into evidence. 

Lincoln Grain’s first assignment of error is there- 
fore sustained. For this reason and the reasons dis- 
cussed hereinafter, the case must be remanded for a 
new trial. Because the issues presented by the re- 
maining assignments of error are likely to reoccur 
upon retrial, we review them as well. 

As to the second assignment of error, the trial 
court instructed the jury, in essence, that if Lincoln 
Grain knew and appreciated the danger of employee 
fraud, voluntarily or deliberately exposed itself to 
that danger, and was proximately damaged as a re- 
sult, then and in that event the verdict must be for 
Coopers & Lybrand. 

The assumption of risk doctrine is predicated upon 
an implied consent to be treated negligently, and 
generally relates to one voluntarily undertaking a 
known risk even though he is otherwise in the exer- 
cise of reasonable care. Schwab v. Allou Corp., 177 
Neb. 342, 128 N.W.2d 835 (1964); Tichenor v. Lohaus, 
212 Neb. 218, 322 N.W.2d 629 (1982). Restatement 
(Second) of Torts § 496 A at 560 (1965) states the gen- 
eral principle as follows: ‘‘A plaintiff who volun- 
tarily assumes a risk of harm arising from the negli- 
gent or reckless conduct of the defendant cannot re- 
cover for such harm.’ (Emphasis supplied.) Lin- 
coln Grain’s employee is not the defendant. The as- 
sumption of risk instruction is clearly inapplicable 
to an action charging that an accountant negligently 
breached an agreement to render professional ac- 
counting services. The defendant in this case is an 
independent, professional contractor engaged to con- 
duct an independent audit; certainly it cannot be 
said that one who engages such an accountant as- 
sumes the risk that the accountant will fail to adhere 
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to proper professional standards in performing the 
contractual duties of the engagement. 

The third assignment of error presents a more 
complicated problem. In substance, the trial court 
instructed the jury that if it found Coopers & Ly- 
brand to have been negligent, then it must consider 
whether Lincoln Grain had been contributorily negli- 
gent—that is, whether Lincoln Grain had failed to 
properly monitor and review the Iowa division’s fi- 
nancial data; failed to properly supervise that divi- 
sion; failed to take notice of information in its pos- 
session which should have put it on notice of the 
falsifications of the Iowa division’s manager; and 
whether Lincoln Grain furnished to Coopers & Ly- 
brand incorrect data relating to the Iowa division. 
If so, and if such negligence on the part of Lincoln 
Grain was the proximate or a proximately contribut- 
ing cause of Lincoln Grain’s damage, then the jury 
should compare the negligence of both Lincoln Grain 
and Coopers & Lybrand and otherwise proceed in ac- 
cordance with the comparative negligence instruc- 
tions. 

Although the role of the contributory negligence 
defense in an action against an accountant is one of 
first impression in this jurisdiction, it has been faced 
by other jurisdictions and has been the subject of 
comment by writers. Craig v. Anyon, 212 A.D. 55, 
208 N.Y.S. 259 (1925), aff’d 242 N.Y. 569, 152 N.E. 431 
(1926); National Surety Corp. v. Lybrand, 256 A.D. 
226, 9 N.Y.S.2d 554 (1939); Shapiro v. Glekel, 380 F. 
Supp. 1053 (S.D.N.Y. 1974); Annot., 92 A.L.R.3d 396 
(1979); Hawkins, Professional Negligence Liability 
of Public Accountants, 12 Vand. L. Rev. 797 (1959); 
Menzel, The Defense of Contributory Negligence in 
Accountant’s Malpractice Actions, 12 Seton Hall 292 
(1983). 

We agree with the view of the National Surety and 
Shapiro courts that accountants are not to be ren- 
dered immune from the consequences of their own 
negligence merely because those who employ them 
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may have conducted their own business negligently. 
Allowing such a defense would render illusory the 
notion that an accountant is liable for the negligent 
performance of his duties. We hereby adopt the 
rule enunciated by the National Surety and Shapiro 
courts, and articulated by Hawkins and Menzel, that 
the contributory negligence of the client is a defense 
only where it has contributed to the accountant’s 
failure to perform the contract and to report the 
truth. The evidence here is such that whether Lin- 
coln Grain was contributorily negligent in its deal- 
ings with the auditors and whether such negligence 
contributed to Coopers & Lybrand’s failure to per- 
form its contract in accordance with generally ac- 
cepted auditing standards are questions of fact for 
the jury under an instruction in accordance with the 
foregoing rule. 

Lincoln Grain’s fourth, and last, assignment of 
error questions three additional instructions. The 
first of these is instruction No. 9, which reads: 
‘‘Under the engagement agreement between the par- 
ties, and under Generally Accepted Auditing Stand- 
ards, the defendant did not undertake to do a de- 
tailed fraud audit, or to disclose fraud or defalca- 
tions. The defendant must be aware of the possi- 
blity [sic] that fraud may exist in the plaintiff com- 
pany. However, an ordinary audit cannot be relied 
upon to assure that fraud or deliberate misrepresen- 
tations by plaintiff's management will be discov- 
ered. The defendant is not an insuror [sic] or 
guarantor if it turns out that fruad [sic] occurred 
and the defendant did not discover it. The defend- 
ant does have a responsibility for failing to detect 
fraud when such failure clearly results from the de- 
fendant’s failure to comply with Generally Accepted 
Auditing Standards. The subsequent discovery of 
fraud does not of itself mean that the defendant’s ex- 
amination was negligently done.’’ (Emphasis sup- 
plied.) 

Lincoln Grain argues that the use of the word 
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“clearly’’ serves to confuse the jury with respect to 
its burden of proof. 

The court instructed the jury elsewhere that Lin- 
coln Grain was to show by ‘‘a preponderance of the 
evidence’’ that Coopers & Lybrand was negligent by 
not conforming to the generally accepted auditing 
standards, and correctly defined the meaning of the 
phrase ‘‘preponderance of the evidence.’”’ We have 
said that the true meaning of a set of instructions is 
to be determined from a consideration of all that is 
said in them and not from picking out and empha- 
sizing one errant word. Lang v. Kerr, 180 Neb. 106, 
141 N.W.2d 759 (1966). See, also, Landmesser v. 
Ahlberg, 184 Neb. 182, 166 N.W.2d 124 (1969). Al- 
though an instruction should be couched in neutral 
and nonargumentative language, the word ‘‘clearly’’ 
adds nothing of legal significance to the instruction. 
We are of the opinion that when the instructions in 
this case are read as a whole, the inclusion of the of- 
fending word does not render instruction No. 9 preju- 
dicially erroneous. 

Lincoln Grain also contends that this instruction 
misstates its theory of the case. Lincoln Grain ar- 
gues it is not claiming that Coopers & Lybrand had 
the duty to detect fraud, but that Coopers & Ly- 
brand’s failure to perform its audit properly resulted 
in the failure of Lincoln Grain to discover the falsifi- 
cations of its Iowa division manager as early as it 
otherwise would have. That may be the case, but 
the instruction nonetheless correctly defines the 
duty undertaken by Coopers & Lybrand and is there- 
fore proper. 

_ In instruction No. 10 the trial court undertook to 
define the duties corporate directors owe their cor- 
poration. No authority is cited that such duties are 
owed by corporate directors to the accountants the 
corporation engages. The instruction has no rele- 
vance to the cause of action between Lincoln Grain 
and Coopers & Lybrand. Whether the instruction 
has relevance to the third-party petition between 
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Coopers & Lybrand and Lincoln Grain’s officers and 
directors, whether it correctly states the law with 
respect thereto, and whether said third-party action 
is viable are matters not before us, as they have nei- 
ther been briefed nor argued, and are therefore not 
considered. 

The last instruction of which Lincoln Grain com- 
plains is No. 11, which states: ‘In conducting an 
opinion audit, an auditor is required to obtain cer- 
tain written representations from management, to 
afford the auditor a reasonable basis for its opinion 
on the financial statements. Therefore, manage- 
ment owes a duty to the auditor of exercising rea-’ 
sonable care in preparing and giving these written 
representations.’’ This instruction is not taken from 
the general auditing standards in evidence. Lincoln 
Grain argues that this instruction is much like the 
trial court’s contributory negligence instruction, in 
that if it is a proper statement of the law, account- 
ants would never be liable for their negligence. 

Coopers & Lybrand contends, on the other hand, 
that the instruction is supported by Restatement 
(Second) of Torts § 552(1) (1977). That section is 
concerned with negligent misrepresentation. ‘‘(1) 
One who, in the course of his business, profession or 
employment, or in any other transaction in which he 
has a pecuniary interest, supplies false information 
for the guidance of others in their business transac- 
tions, is subject to liability for pecuniary loss caused 
to them by their justifiable reliance upon the infor- 
mation, if he fails to exercise reasonable care or 
competence in obtaining or communicating the in- 
formation.’’ (Emphasis supplied.) Jd. at 126-27. 
This section of the Restatement is inapplicable to 
the facts presented by this case. The information in 
question was not supplied to Coopers & Lybrand for 
its guidance in its business transactions with others, 
but for its use in auditing and verifying Lincoln 
Grain’s own financial statements. 

Coopers & Lybrand also contends that Lincoln 
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Grain’s witness stated it was management’s respon- 
sibility to prepare inventory certificates. Nowhere, 
however, is there support for the contention that Lin- 
coln Grain owes a duty to Coopers & Lybrand in its 
preparation of these certificates. In point of fact, 
one of Coopers & Lybrand’s duties was to verify the 
valuation placed upon the inventory by Lincoln 
Grain. As such, the instruction is patently errone- 
ous. 

There remains for consideration Coopers & Ly- 
brand’s argument that even if all of Lincoln Grain’s 
assignments of error are valid, that circumstance 
does not justify reversal of the judgment of dis- 
missal, since Coopers & Lybrand’s motions for a di- 
rected verdict should have been granted in any 
event. It is true that instructing a jury erroneously 
is not prejudicial error when such instructions result 
in a verdict for the party who was entitled to a di- 
rected verdict. McClellen v. Dobberstein, 189 Neb. 
669, 204 N.W.2d 559 (1973). We have already deter- 
mined that Coopers & Lybrand was not entitled to a 
directed verdict, in that the evidence presents fact 
questions for the jury on the contributory negligence 
issue. Nonetheless, we comment briefly on Coopers 
& Lybrand’s remaining two contentions in this re- 
gard. 

Its first remaining argument is that there was an 
intervening and superseding cause for Lincoln 
Grain’s losses, which cuts off Coopers & Lybrand’s 
liability. The doctrine that an intervening act cuts 
off the liability of a tort-feasor comes into play only 
when the intervening cause is not foreseeable. 
Shelton v. Board of Regents, 211 Neb. 820, 320 
N.W.2d 748 (1982); Libbey-Owens Ford Glass Co. v. 
L & M Paper Co., 189 Neb. 792, 205 N.W.2d 523 
(1973). Thus, the doctrine does not apply here, for it 
is foreseeable that the negligent failure to detect 
falsifications will likely result in continued falsifica- 
tions. 

Coopers & Lybrand’s last ground in support of its 
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directed verdict argument is that Lincoln Grain did 
not show it solely relied on the audit in keeping its 
Iowa division open. That Lincoln Grain must show 
such sole reliance is not supported by any authority 
cited to us except Stanley L. Bloch, Inc. v. Klein, 45 
Misc. 2d 1054, 258 N.Y.S.2d 501 (1965). In that case 
the auditor specifically advised the client of inaccu- 
racies in its financial reports, and the client disre- 
garded or failed to act on that advice. That is not 
the situation here; the question of the relationship 
between the manner in which Coopers & Lybrand 
conducted the audit and Lincoln Grain’s losses is one 
of proximate cause and is for the jury. Coopers & 
Lybrand also cites a trial court’s decision, Gordon v. 
Lipoff, 320 F. Supp. 905 (W.D. Mo. 1970), as support- 
ing its position. Whatever precedential value a trial 
court’s decision may have, the case does not support 
Coopers & Lybrand’s position. That case was de- 
cided under the Securities Exchange Act of 1934, 15 
U.S.C. §§ 78a. et seq. (1976), and a rule thereunder, 
and held that corporate managers could not main- 
tain an action for lost profits against the accountants 
under that act and rule. 

We must bear in mind that a motion for directed 
verdict is to be treated as an admission of the truth 
of all competent evidence submitted on behalf of the 
party against whom the motion is directed. Such 
party is entitled to have every controverted fact re- 
solved in his favor and to have the benefit of every 
inference which can reasonably be deduced from the 
evidence. Bank of Valley v. Mattson, 215 Neb. 596, 
339 N.W.2d 923 (1983). The evidence in this case is 
such that it certainly cannot be said as a matter of 
law that Lincoln Grain’s losses were not caused by 
the manner in which Coopers & Lybrand performed 
its duties. 

REVERSED AND REMANDED 
FOR A NEW TRIAL. 
Krivosna, C.J., not participating. 
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WILSON CONCRETE COMPANY, APPELLEE, V. DARRELL 
RORK, APPELLANT. 
343 N.W.2d 764 


Filed February 10, 1984. No. 83-125. 


1. Workmen’s Compensation. The statute authorizing an increase in 
a workmen’s compensation award limits the basis for modification 
to that increased incapacity due solely and only to the compensable 
accident. os 

Before recovery may be had for an increase of incapacity 
due solely to the injury, within the meaning of Neb. Rev. Stat. 
§ 48-141 (Reissue 1978), the applicant must prove by a preponder- 
ance of the evidence that his incapacity has been increased; that is, 
that there now exists a material and substantial change for the 
worse in the applicant’s condition—a change in circumstances that 
justifies a modification, distinct and different from that for which 
an adjudication had been previously made. 

3. Workmen’s Compensation: Appeal and Error. In reviewing find- 
ings of fact in workmen's compensation cases, the Supreme Court 
is not free to weigh the facts anew. The findings of the compensa- 
tion court have the same force and effect as a jury verdict in a civil 
case and will not be set aside unless clearly wrong. 


Appeal from the Nebraska Workmen’s Compensa- 
tion Court. Affirmed. 


John A. Wagoner, for appellant. 
Kenneth H. Elson, for appellee. 


Krivosua, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


HASTINGS, J. 

This is an appeal from the Nebraska Workmen’s 
Compensation Court, which dismissed the defend- 
ant’s application to modify a previous disability 
award. We affirm. 

The defendant, Darrell Rork, was employed as a 
dispatcher and batch man by the plaintiff, Wilson 
Concrete Company. On February 5, 1979, the de- 
fendant suffered injuries while squatting in a man- 
hole attempting to thaw frozen pipes with a steam 
hose. Asa result of this accident, the defendant was 
awarded, on rehearing, temporary total disability 
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from February 8, 1979, until January 26, 1980, and 
thereafter 25-percent permanent partial disability to 
the body as a whole. The rehearing proceeding was 
commenced March 26, 1981, and the award was en- 
tered July 6, 1981. 

On April 8, 1982, the defendant commenced an ac- 
tion in the compensation court to obtain a modifica- 
tion of the award of July 6, 1981. On August 5, 1982, 
the compensation court found that the defendant had 
failed to prove by a preponderance of the evidence 
that his incapacity had increased. On January 5, 
1983, the case was tried on rehearing, and the com- 
pensation court again found the defendant had failed 
to prove by a preponderance of the evidence that his 
incapacity had increased. ‘This is the determination 
from which the defendant appeals to this court. 

Modification of workmen’s compensation awards 
is governed by Neb. Rev. Stat. § 48-141 (Reissue 
1978), which states in part: ‘‘[T]he amount of any 

. award payable periodically for six months or 
more may be modified as follows: ... at any time 
after six months from the date of the ... award, an 
application may be made by either party on the 
ground of increase or decrease of incapacity due 
solely to the injury ....” 

That statute has consistently been applied to place 
the burden of proving by a preponderance of the evi- 
dence on the applicant for modification that the in- 
crease in his incapacity was due solely and only to 
the injury resulting from the original accident. 
Sidel v. Spencer Foods, 215 Neb. 325, 338 N.W.2d 616 
(1983); Pavel v. Hughes Brothers, Inc., 167 Neb. 727, 
94 N.W.2d 492 (1959); Chadd v. Western Cas. & Sur. 
Co., 166 Neb. 483, 89 N.W.2d 586 (1958). 

The defendant-applicant Rork contends the com- 
pensation court erred in failing to find him totally 
and permanently disabled, based upon the loss of 
earning power and because of the continuous suffer- 
ing of pain which limits his employment opportuni- 
ties. Rork further argues that in a modification pro- 
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ceeding in a workmen’s compensation case, the 
whole question of the employee’s physical condition 
can again be inquired into as of that time. 

While Rork is correct about the law, he is in error 
with regard to his interpretation of the law as it ap- 
plies to this case. It is true that in a modification 
proceeding the whole question of an employee’s 
physical condition can again be inquired into, Camp 
v. Blount Bros. Corp., 195 Neb. 459, 238 N.W.2d 634 
(1976), but before recovery may be granted for an 
increase of incapacity due solely to the injury, the 
applicant must prove by a preponderance of the evi- 
dence that incapacity has increased; that is, that 
there now exists a material and substantial change 
for the worse in the applicant’s condition—a change 
in circumstances that justifies a modification, dis- 
tinct and different from that for which an adjudica- 
tion had been previously made. Chadd v. Western 
Cas. & Sur. Co., supra. 

The argument presented by Rork seems to be that 
due to continuous pain suffered from the original in- 
jury, the capacity to work has been further di- 
minished. He testified the pain in his left hip suf- 
fered from the original injury has extended to the 
right hip and right leg as of May 1982. In support of 
this testimony medical testimony was also pre- 
sented. The medical testimony, consisting of depo- 
sitions of various doctors received into evidence, is 
quite revealing in this case. 

Dr. Jackson J. Bence, Rork’s treating orthopedic 
surgeon, opined in his second deposition, December 
22, 1982, that Rork’s disability, as far as his back 
was concerned, was substantially the same as it was 
when Dr. Bence gave his first deposition in Novem- 
ber 1980 and that he had the same percentage of dis- 
ability. 

Dr. John G. Yost, an orthopedic surgeon who ex- 
amined Rork on behalf of the plaintiff, felt Rork’s 
subjective complaints far outweighed any and all ob- 
jective findings, and on the date of the second ex- 
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amination Rork probably had a 30-percent perma- 
nent partial disability of his body as a whole. Dr. 
Yost explained thaf his opinion in his first deposition 
of 10-percent permanent partial disability to the 
body as a whole was based upon the assumption that 
Rork would rehabilitate himself. Dr. Yost, in the 
second deposition, testified there was no difference 
in his opinion because the 10 percent was on the 
basis if his back were rehabilitated, whereas the 30 
percent was based upon his disability in May 1982, 
although the 30-percent disability could be dimin- 
ished. 

Dr. John C. Goldner, a neurologist who examined 
Rork for the first time on March 26, 1982, when 
asked to compare the disability evaluations between 
October 1980 and May 1982, testified that ‘‘{Rork’s] 
pain is somewhat greater even though his neurologic 
examination is unchanged.”’ 

Based upon the testimony of the medical experts, 
we find the order of the compensation court in find- 
ing that Rork has failed to prove by a preponderance 
of the evidence that his incapacity has increased is 
not clearly wrong. 

In reviewing findings of fact in workmen’s com- 
pensation cases, the Supreme Court is not free to 
weigh the facts anew. The findings of the compen- 
sation court have the same force and effect as a jury 
verdict in a civil case and will not be set aside unless 
clearly wrong. Randall v. Safeway Stores, 215 Neb. 
877, 341 N.W.2d 345 (1983); Davis v. Western Elec- 
tric, 210 Neb. 771, 317 N.W.2d 68 (1982). 

The issue before this court is whether the appli- 
cant has sustained an increase in disability since 
the compensation court’s award on rehearing on 
July 6, 1981, due solely to the defendant’s injury on 
February 5, 1979. 

It appears that the defendant is more dissatisfied 
with the original finding on rehearing which 
awarded Rork temporary total disability for ap- 
proximately 11 months and thereafter a 25-percent 
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permanent partial disability rather than total perma- 
nent disability. While the applicant Rork may have 
experienced some additional pain from the injury, 
there is not sufficient evidence to support Rork’s 
contention that the pain has caused a material and 
substantial change for the worse in his condition. In 
addition, this court has often followed the rule that 
pain alone is not compensable under the workmen’s 
compensation statute. O’Connor v. Anderson Bros. 
Plumbing & Heating, 207 Neb. 641, 300 N.W.2d 188 
(1981); Borowski v. Armco Steel Corp., 188 Neb. 654, 
198 N.W.2d 460 (1972). 

The finding of the Workmen’s Compensation Court 
that the defendant failed to prove by a preponder- 
ance of the evidence that his incapacity had in- 
creased is supported by the record and is not clearly 
wrong, and as such is affirmed. 

AFFIRMED. 

WuitE, J., dissents. 


THomas W. MOORE, APPELLANT, V. THE SISK Co., ALSO 
KNOWN AS R. E.. SISK & CO., ALSO KNOWN AS R. E. SISK 
& ASSOCIATES, INC., APPELLEE. 

343 N.W.2d 767 


Filed February 10, 1984. No. 83-309. 


1. Workmen’s Compensation. The plaintiff in a workmen’s compen- 
sation case must prove by a preponderance of the evidence that his 
disability is the result of an accident arising out of his employment. 

It is the rule in workmen's compensation cases that the 
course of employment requirement tests work connection as to 
time, place, and activity; that is, it demands that the injury be 
shown to have arisen within the time and space boundaries of em- 
ployment, and in the course of an activity whose purpose is related 
to the employment. 

3. Workmen’s Compensation: Appeal and Error. In reviewing work- 
men’s compensation cases this court is not free to weigh the facts 
anew. Our standard of review accords to the findings of the com- 
pensation court the same force and effect as a jury verdict in a 
civil case, and they will not be set aside unless clearly wrong. 
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7 . In testing the sufficiency of the evidence to sup- 
port the findings of the compensation court, every controverted 
fact must be resolved in favor of the successful party, and such 
party should have the benefit of every inference that can be drawn 
therefrom. 


Appeal from the Nebraska Workmen’s Compensa- 
tion Court. Affirmed. 


Richard L. Kohn, for appellant. 


Deborah K. Long and Stanley D. Cohen, for appel- 
lee. 


KrivosHa, C.J.,  BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


HASTINGS, J. 

This is an appeal from the Nebraska Workmen’s 
Compensation Court which dismissed the plaintiff’s 
petition because he failed to prove by a preponder- 
ance of the evidence that his disability resulted from 
an accident arising out of and in the course of em- 
ployment, as defined by the Nebraska workmen’s 
compensation law. 

The plaintiff, Thomas Moore, filed this action 
seeking an award for injuries sustained to his knee 
as a result of a car accident on Interstate 80 outside 
of Omaha. A single-judge court determined that his 
injuries were compensable for 22.5 percent perma- 
nent partial disability, and granted vocational reha- 
bilitation services and medical care. Following an 
application for rehearing filed by the defendant, the 
three-judge panel entered its order dismissing the 
petition. 

On appeal to this court the only assignment of 
error necessary for us to consider is the plaintiff's 
contention that the compensation court erred in find- 
ing that plaintiff had failed to sustain his burden of 
_ proof to establish that he was injured during the 
course of his employment. 

The plaintiff’s accident occurred on the afternoon 
of December 6, 1977, when he accompanied Alma 
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Hansen, the driver of the car, en route to Omaha. 
Plaintiff claims he was on his way to Omaha as an 
employee of the defendant, The Sisk Co., to deliver a 
random sampling process and to make a presenta- 
tion to sell a workshop to the Center Bank, a client of 
the defendant. Moore further stated he was review- 
ing notes for his presentation to the bank at the time 
of the accident. 

There is a direct conflict in the testimony offered . 
by the defendant. Alma Hansen, driver of the ve- 
hicle in which the plaintiff was a passenger, could 
not recall the purpose of the trip, but did remember 
that Moore was not looking over papers on the way 
to Omaha. 

John Roth, who was a former coemployee with 
Moore, told the court that he had worked on the Cen- 
ter Bank deal, had helped secure the workshop sale 
scheduled for December 13 and 14, and that follow- 
ing the bank’s prior commitment no further action 
was needed. 

On or about October 13, 1977, the plaintiff had se+ 
cured Center Bank’s commitment to attend a De- 
cember 13 and 14 workshop. Further testimony was 
offered by Robert Sisk, president of The Sisk Co., 
that after receiving a call report from Moore and a 
check from Center Bank, there were no more duties 
for the salesmen to complete before the seminar. 

The plaintiff assigns as one of three errors the 
finding of the Workmen’s Compensation Court that 
he did not sustain his burden of proving by a pre- 
ponderance of the evidence that he was injured 
while in the course of employment. 

Under the Nebraska Workmen’s Compensation 
Act the claimant has the burden of proof to establish 
by a preponderance of the evidence that unexpected 
or unforeseen injury was in fact caused by the em- 
ployment. There is no presumption from the mere 
occurrence of such unexpected or unforeseen injury 
that the injury was in fact caused by the employ- 
ment. Neb. Rev. Stat. § 48-151(2) (Reissue 1978). 
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Whether or not travel falls within the scope and 
course of employment in a particular case must be 
determined by the facts in each case. Stoll v. School 
Dist. (No. 1) of Lincoln, 207 Neb. 670, 301 N.W.2d 68 
(1981). It is also the rule in workmen’s compensa- 
tion cases that the course of employment require- 
ment tests work connection as to time, place, and 
activity; that is, it demands that the injury be shown 
to have arisen within the time and space boundaries 
of the employment, and in the course of an activity 
whose purpose is related to the employment. Stoll, 
supra. 

In reviewing workmen’s compensation cases the 
Supreme Court is not free to weigh the facts anew. 
Our standard of review accords to the findings of the 
compensation court the same force and effect as a 
jury verdict in a civil case, and after a rehearing 
will not be set aside unless clearly wrong. Hamer v. 
Henry, 215 Neb. 805, 341 N.W.2d 322 (1983). In test- 
ing the sufficiency of the evidence to support the 
findings of fact made by the Nebraska Workmen’s 
Compensation Court after rehearing, the evidence 
must be considered in the light most favorable to the 
successful party. Davis v. Western Electric, 210 
Neb. 771, 317 N.W.2d 68 (1982). 

Our review of the record assures us that the evi- 
dence was sufficient to sustain the findings of the 
compensation court. The determination of the 
Workmen’s Compensation Court was not clearly 
wrong and as such is affirmed. 

AFFIRMED. 
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TRANSPORT WORKERS UNION OF AMERICA LOCAL 223, 
APPELLANT, V. THE TRANSIT AUTHORITY OF THE CITY 
OF OMAHA, NEBRASKA, DOING BUSINESS AS METRO AREA 
TRANSIT, APPELLEE. 

344 N.W.2d 459 


Filed February 10, 1984. No. 83-606. 


1. Commission of Industrial Relations: Jurisdiction. The authority 
of the Commission of Industrial Relations is limited to that granted 
to it by legislative act, and such authority, when granted, must be 
ak A construed. 

In an appropriate case the Commission of Indus- 
trial Relations may enter temporary orders affecting the wages, 
hours, and terms and conditions of employment of an employee 
pending the resolution of a labor dispute, and its authority under 
the act is not limited to preventing the discharge of an employee by 
the employer. 


Appeal from the District Court for Douglas County: 
JERRY M. GITNIcK, Judge. Reversed and remanded. 


Thomas F. Dowd and John P. Fahey of Dowd, 
Fahey & Ashford, and J. Patrick Green, for appel- 
lant. 


Soren S. Jensen and J. Russell Derr of Erickson, 
Sederstrom, Leigh, Eisenstatt, Johnson, Kinnamon, 
Koukol & Fortune, for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


KrivosnHa, C.J. 

In this appeal we are asked to determine what, if 
any, authority the Commission of Industrial Rela- 
tions (CIR) has to enter temporary orders concern- 
ing wages, hours, and terms and conditions of em- 
ployment while the CIR is attempting to resolve a 
labor dispute pending before it. The trial court, in 
its order entered on July 29, 1983, found that the 
CIR’s authority to enter a temporary order was lim- 
ited. The trial court held that the CIR could not or- 
der a governmental employer to maintain the em- 
ployee’s wages, hours, or terms and conditions of 
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employment during a dispute. According to the 
trial court, the CIR could only order an employer to 
refrain from discharging an employee. We believe 
that the district court was in error in this regard and 
that the order of the district court must be reversed 
and the cause remanded. 

The appellant, Transport Workers Union of Ameri- 
ca Local 223 (Transport Workers), and the appellee, 
The Transit Authority of the City of Omaha, Ne- 
braska, doing business as Metro Area Transit 
(MAT), had previously entered into an existing col- 
lective bargaining agreement which expired on June 
30, 1983. At the expiration of that agreement MAT 
notified its employees as follows: ‘‘Effective Mid- 
nite, June 30, 1983, the contract between TWU Local 
223, and MAT expired. 

“There is no agreement for a Contract extension. 
As a result, any restrictions on management and op- 
erating rights, contained in the Contract, are no 
longer in effect. 

“For the present, wages and fringes will be con- 
tinued at the existing levels.’’ MAT’s bargaining 
representative indicated, during negotiations, that 
MAT might institute changes in working conditions 
following the expiration of the agreement, and, in 
fact, MAT did change certain practices with respect 
to paying tool and clothing allowances to its employ- 
ees. 

Transport Workers then filed a petition with the 
CIR, seeking to invoke the authority of the CIR to 
help resolve the labor dispute which existed between 
Transport Workers and MAT. Transport Workers 
also filed a motion for a temporary order with the | 
CIR. On July 12, 1983, a hearing was held on the 
motion, and on July 13, 1983, the CIR entered an or- 
der, pursuant to the provisions of Neb. Rev. Stat. 
§§ 48-816(1) and 48-811 (Cum. Supp. 1982), directing 
that ‘‘the employment status of employees shall not 
be altered in any way pending disposition of the Pe- 
tition herein by the Commission.’’ While the lan- 
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guage of the order, standing alone, may seem 
vague, when one reads the entire order entered by 
the CIR, including its findings and its reference to 
both §§ 48-811 and 48-816(1), it is clear that the CIR 
intended, by its order of July 13, 1983, to order MAT 
not to alter any of the wages, hours, or terms and 
conditions of employment during the time that the 
parties were attempting to resolve their dispute, 
without first obtaining authority from the CIR. Af- 
ter the order was entered by the CIR, MAT then al- 
tered its ‘‘pick system,’’ which is essentially a sys- 
tem whereby drivers are allowed to bid on routes 
and times of work. 

Transport Workers filed an action in the district 
court for Douglas County, Nebraska, seeking en- 
forcement of the CIR’s temporary order. See IBEW 
Local 763 v. Omaha P.P. Dist., 209 Neb. 335, 307 
N.W.2d 795 (1981). After a hearing the district court 
for Douglas County, Nebraska, denied the relief 
sought by the Transport Workers, on the grounds 
that the order of the CIR was beyond the jurisdiction 
of the CIR, finding specifically that the CIR’s au- 
thority under § 48-811 was limited solely to restrain- 
‘ing the employer from terminating the employee. 
While it is true, as noted by MAT, that the authority 
of the CIR is limited to that granted to it by legisla- 
tive act and that such authority, when granted, must 
be narrowly construed, see University Police Offi- 
cers Union v. University of Nebraska, 203 Neb. 4, 277 
N.W.2d 529 (1979), it is likewise true that one may 
not, when reading the clear meaning of the statutes, 
simply read out of the statutes that which is clearly 
there. 

There are several provisions of the CIR act which 
clearly grant to the CIR the authority to act as it did 
in this case. The trial court, at the urging of MAT, 
concluded that the provisions of § 48-811 did not 
grant to the CIR the authority to enter temporary or- 
ders concerning wages, hours, or terms and condi- 
tions of employment pending the resolution of an in- 
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dustrial dispute. We believe that this conclusion 
standing alone is correct. Section 48-811 provides in 
part: ‘‘No adverse action by threat or harassment 
shall be taken against any employee because of any 
petition filing by such employee, and the employ- 
ment status of such employee shall not be altered in 
any way pending disposition of the petition by the 
commission.’’ (Emphasis supplied.) We think it 
clear that the meaning of the words ‘‘employment 
status’” in § 48-811 means precisely what it says. 
That is, no employer may, without cause, change an 
employee’s status as an employee under the provi- 
sions of § 48-811, pending disposition of the petition. 
If § 48-811 were the only provision relevant to this 
discussion, then the argument made by MAT might 
be correct. However, § 48-811 is not the only au- 
thority. Section 48-816 provides in part: ‘‘The com- 
mission shall have power and authority upon its own 
initiative or upon request of a party to the dispute to 
make such temporary findings and orders as may be 
necessary to preserve and protect the status of the 
parties, property and public interest involved, pend- 
ing final determination of the issues.’’ (Emphasis 
supplied.) MAT argues that § 48-816 is nothing more 
than a repeat of § 48-811. However, a simple read- 
ing of the statute makes it clear that such could not 
be the case. In the first instance, the reference in 
§ 48-816 is to ‘‘parties.’’ Certainly this cannot mean 
the employer. Obviously, the employer is not con- 
cerned that the employee will discharge the em- 
ployer. Therefore, if the CIR has authority to make 
temporary orders to protect ‘‘the status of the par- 
ties,’’ it obviously must have authority to do some- 
thing more than simply make sure that the em- 
ployer does not fire the employee, as referred to in 
§ 48-811. And, likewise, protecting the property and 
public interest obviously means something more 
than preserving the employment status. It may 
very well be that it is in the public interest to be as- 
sured that public employees, who do not have the 
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right to strike or hinder, delay, limit, or suspend the 
continuity or efficiency of governmental services, 
should continue to receive their previous salaries or 
be afforded the same terms and conditions of em- 
ployment while the employer, the employee, and the 
CIR attempt to resolve the differences. See Neb. 
Rev. Stat. § 48-821 (Reissue 1978). Whatever pre- 
serving and protecting the public interest may 
mean, it obviously means something more than sim- 
ply preventing the discharge of a public employee 
by a public employer. 

Furthermore, Neb. Rev. Stat. § 48-819.01 (Cum. 
Supp. 1982) has a bearing here. Section 48-819.01 
provides: ‘‘Whenever it is alleged that a party to an 
industrial dispute has engaged in an act which is in 
violation of any of the provisions of sections 48-801 to 
48-838, or which interferes with, restrains, or coerces 
employees in the exercise of the rights provided in 
sections 48-801 to 48-838, the commission shall have 
the power and authority to make such findings and 
to enter such temporary or permanent orders as the 
commission may find necessary to provide adequate 
remedies to the injured party or parties, to effectu- 
ate the public policy enunciated in section 48-802, 
and to resolve the dispute.’’ It seems clear to us 
that reducing employees’ wages or changing the 
hours or terms and conditions of employment during 
an industrial dispute might interfere with or coerce 
employees attempting to exercise their right to bar- 
gain under the provisions of the act. That would ex- 
plain the reason the Legislature granted to the CIR 
the authority to enter temporary orders necessary to 
retain the status quo of the parties while the dispute 
is resolved. See University Police Officers Union v. 
University of Nebraska, 203 Neb. 4, 277 N.W.2d 529 
(1979). MAT argues that while an individual em- 
ployee cannot be demoted or terminated, or threat- 
ened with demotion or termination, nevertheless, 
the public employer may adjust the terms or condi- 
tions of employment. We see little difference be- 
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tween demoting an employee and simply reducing 
his wages or changing his hours or terms and condi- 
tions of employment until he finds his employment 
unbearable. Obviously, this is not what is intended 
by the nature of the act. To be sure, the authority of 
the CIR to enter temporary orders is not unlimited. 
As we noted in University Police Officers Union v. 
University of Nebraska, supra at 18, 277 N.W.2d at 
537: ‘‘We will not now attempt to enumerate all the 
possible circumstances under which the CIR may 
exercise its authority. We do note, however, that 
the authority granted to the CIR under the present 
act in general and section 48-816, R.R.S. 1948, in par- 
ticular, is limited in nature. We would anticipate 
that the CIR will exercise that jurisdiction in as 
narrow @ Manner as may be necessary.’’ The au- 
thority does, however, appear to us to be sufficient 
in this case. To hold otherwise would be to com- 
pletely repeal §§ 48-816 and 48-819.01 by. judicial fiat. 

MAT further argues that permitting the CIR to en- 
ter temporary orders retaining the status quo of the 
parties would be, in effect, compelling the parties to 
continue a contract which had expired. We do not 
agree. To begin with, there may never be any ‘‘con- 
tract’’ in the sense of a complete document executed 
by both of the parties. The act makes it quite clear 
that the CIR cannot compel the governmental em- 
ployer to enter into a contract if the governmental 
employer chooses not to do so. See Neb. Rev. Stat. 
§ 48-810.01 (Reissue 1978). Nevertheless, even 
though the CIR cannot compel the governmental 
employer to enter into a contract, it is clear that the 
CIR can enter a final order setting wages, hours, 
and terms and conditions of employment which are 
binding upon the employer, and which, in every 
sense, is therefore a contract, though none may 
formally exist between the parties. Likewise, in the 
present instance, while the bargaining agreement 
between the parties may have expired, the employ- 
ment contract between the parties goes on. The em- 
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ployees continue to provide services, and the em- 
ployer is obligated to continue to make some pay- 
ment. The act in question simply grants to the CIR 
discretionary authority, when it appears appropri- 
ate, to order that the status quo of the parties be re- 
tained until the dispute is resolved. The employee 
may not be entitled to insist on changes in wages, 
hours, or terms and conditions of employment, and 
the employer, on the other hand, may be required to 
continue making payment and providing terms and 
conditions of employment identical to those which 
existed prior to the dispute. When so ordered by the 
CIR in its discretion, it may very well be that it will 
preserve the interests of the public and will fulfill 
the public policy of the act to ensure the uninter- 
rupted and continued functioning and operation of 
governmental services. 

We therefore believe that the district court should 
have entertained the request made by the Transport 
Workers and should have entered appropriate orders 
carrying out the orders previously entered by the 
CIR. The judgment of the district court is reversed 
and the cause remanded. 

REVERSED AND REMANDED. 
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1. Homicide: Jury Instructions. If there is at least some evidence 
which would permit the jury to find a defendant charged with first 
degree murder guilty of manslaughter, the court is required to 
charge the jury concerning the elements of manslaughter. 

2. Criminal Law: Insanity: Jury Instructions. When insanity has 
not been pled as a defense and evidence concerning the defendant’s 
mental condition is introduced solely to establish that he lacked the 
ability to intend the obvious and probable consequences of his vol- 
untary act, and thus is offered to rebut the presumption which 
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flows from his act, it is not appropriate to instruct the jury as to the 
elements of the insanity defense. 

3. Criminal Law: Mental Health. A trial court may not require a 
psychiatric examination of a criminal defendant when he puts his 
mental condition in issue solely to support his claim that he lacked 
the mental ability to form the intent required as an element of the 
crime with which he is charged. 
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PER CURIAM. 

Defendant was charged with first degree murder. 
Pursuant to the jury’s verdict, he was adjudged 
guilty of second degree murder and now appeals. 
We reverse and remand for a new trial. 

On November 26, 1981, defendant’s wife was hos- 
pitalized as the result of a drug overdose which she 
had taken because of despondency over an extra- 
marital affair she had been having with the victim, 
a close friend of the defendant. Both the defendant 
and his wife’s paramour had been with her at the in- 
tensive care unit of the hospital. After the visit the 
defendant left the hospital and obtained a gun from 
a friend on the pretext of going hunting. There is 
evidence which, if believed by the jury, would sup- 
port a finding that defendant returned to the hospital 
intending to commit suicide in the presence of his 
wife in order to induce in her sufficient guilt so as to 
prevent her from later marrying the victim. Upon 
walking into his wife’s room defendant saw the vic- 
tim hugging and kissing defendant’s wife. At about 
the same time, the victim said something such as 
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pulled out the gun and shot and killed his wife’s 
paramour. 

Defendant pled not guilty and the cause was set 
for trial. He moved for discovery, including the re- 
sults and reports of any mental examinations made 
in connection with the case. Reciprocal discovery 
was granted pursuant to statute. Defense counsel 
orally advised the State that defendant intended to 
call two psychiatric witnesses to testify concerning 
defendant’s ability to form the necessary criminal 
intent at the time of the act, but did not file any writ- 
ten notice of an intention to plead not responsible by 
reason of insanity. Thereafter, the State moved for 
an order appointing and authorizing a physician 
qualified and engaged in the practice of psychiatry 
to examine the defendant. In granting the order the 
court made clear that if the defense did not intro- 
duce the testimony of its experts regarding intent, 
the State could not introduce the testimony of its ex- 
pert on that issue. The court also stated that ‘‘any 
direct admissions of guilt that might be made by the 
defendant to an examining medical expert would not 
be admissible to prove that element. In other 
words, it would be limited strictly to rebuttal.”’ 

At trial both of defendant’s experts did testify. 
One of them opined that the defendant had no men- 
tal illness. The other testified that although the de- 
fendant did not qualify for an insanity defense, he 
likely had a suicide plan when he entered the hos- 
pital room and that the shooting was done in re- 
sponse to an “‘irresistible impulse’’ provoked by the 
unexpected occurrence of encountering his wife and 
her paramour in the hospital room. The psychia- 
trist called by the State testified that the defendant 
was not mentally ill and had a logical and carefully 
thought-out plan to achieve the goal of killing the 
victim. He did testify that, based on what the de- 
fendant told him, he would agree that the defendant 
had acted on an irresistible impulse, but stated it as 
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his opinion that in light of the record such was not in 
fact the case. 

Although the record before us contains no verdict 
form relating to a finding of insanity, the court’s in- 
structions did inform the jury that one of its options 
was to find the defendant not responsible by reason 
of insanity. The instructions defined insanity in the 
usual terms as the inability to understand the nature 
and quality of his act and the inability to distinguish 
between right and wrong, or to know that such act 
was wrong and deserved punishment. The court 
also instructed the jury that intent was an element 
of each of the crimes of first and second degree mur- 
der. The definition of intent included the customary 
language that it is a mental process and therefore is 
rarely, if ever, susceptible of proof by direct evi- 
dence and may be inferred from the words and acts 
of the defendant and from the facts and circum- 
stances surrounding his conduct. 

The defendant contends the trial court erred in (1) 
refusing an instruction on the offense of man- 
slaughter, (2) permitting the State to examine the 
defendant on the issue of his ability to form the 
requisite intent, and (3) overruling defendant’s ob- 
jection to its instruction and verdict form, permit- 
ting the jury the option of finding defendant not re- 
sponsible by reason of insanity. 

In order to find one guilty of first degree murder, 
he must have killed ‘‘purposely and with deliberate 
and premeditated malice.’’ Neb. Rev. Stat. § 28-303 
(Reissue 1979). To be convicted of second degree 
murder, one must have caused death ‘‘intentionally, 
but without premeditation.’’ Neb. Rev. Stat. § 28-304 
(Reissue 1979). To be adjudged guilty of man- 
slaughter, one must have killed ‘‘without malice... 
upon a sudden quarrel.’’ Neb. Rev. Stat. § 28-305 
(Reissue 1979). In all trials for murder the jury be- 
fore whom such trial is had, if the defendant is found 
guilty, shall ascertain whether it be murder in the 
first or second degree, or manslaughter. Neb. Rev. 
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Stat. § 29-2027 (Reissue 1979). As pointed out in 
State v. Rowe, 210 Neb. 419, 315 N.W.2d 250 (1982), 
appeal on retrial 214 Neb. 685, 335 N.W.2d 309 (1983), 
the question which must be answered in determining 
if the record sustains defendant’s first assignment of 
error under § 28-305 is whether there is at least some 
evidence which would permit the jury to find the de- 
fendant guilty of killing without malice upon a sud- 
den quarrel. If such evidence existed the court was 
required to charge the jury concerning the elements 
of the lesser-included offense of manslaughter. Al- 
though defendant addresses this issue as if it in- 
volved the question of a lesser-included offense, it 
does not. Manslaughter is not a lesser-included of- 
fense of first degree murder as ‘‘lesser-included of- 
fense’’ is defined in State v. Lovelace, 212 Neb. 356, 
322 N.W.2d 673 (1982). <A lesser-included offense is 
one the elements of which are such that it is impos- 
sible to commit the greater without at the same time 
having committed the lesser. 

In the context of the evidence in this case, it be- 
comes important to determine what is meant by a 
‘‘sudden quarrel,’’ as the phrase is used in § 28-305. 
Certainly, a sudden quarrel does not necessarily re- 
quire an exchange of angry words contemporane- 
ously with the killing. 

In State v. Worley, 178 Neb. 232, 132 N.W.2d 764 
(1965), this court found the evidence that defendant 
therein shot the victim without any exchange of 
words sometime after a display of anger to be ade- 
quate to support a manslaughter instruction. As 
noted earlier, upon the record in this case the jury 
would have been justified in finding that the defend- 
ant returned to the hospital with the intention of 
committing suicide in the presence of his wife and 
that he was provoked into killing the victim by the 
display of affection between his wife and the victim. 
Accordingly, this is not a case such as was presented 
in State v. Tamburano, 201 Neb. 703, 271 N.W.2d 472 
(1978). Therein, there was no conflict in the evi- 
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dence requiring the jury to choose between the 
charged offense and the lesser-included offense of 
second degree sexual assault. That is to say, the 
jury could only believe or else not believe the vic- 
tim, who was the only source of testimony concern- 
ing the element of penetration. Therefore, the jury 
could only find the defendant either guilty as 
charged or not guilty. Neither is the case before us 
one such as was presented in State v. Beers, 201 
Neb. 714, 271 N.W.2d 842 (1978), wherein Beers and 
his wife had been estranged and living apart and 
substantial time had elapsed between Beers’ observ- 
ance of another kissing his wife and the fatal shoot- 
ing by him of yet another party. 

The record before us sustains defendant’s first as- 
signment of error herein under the requirements of 
§ 29-2027; the judgment of conviction must therefore 
be reversed. 

Inasmuch as the matter must be retried and the 
same concerns presented by the remaining two is- 
sues will arise again, we address them at this time. 

Defendant argues that insanity was never an issue 
in this case; that his psychiatric evidence was di- 
rected only toward showing that when he shot his 
wife’s paramour, the act was not done with premedi- 
tated malice as required by the crime with which he 
was charged. Consequently, urges the defendant, 
the court should not have given the insanity defense 
instruction, nor should it have given the jury a ver- 
dict form providing it with the opportunity to find 
defendant not responsible by reason of insanity. 

In Washington v. State, 165 Neb. 275, 85 N.W.2d 509 
(1957), the evidence included testimony that the de- 
fendant Washington had subnormal mentality. This 
court said that although the degree of subnormal in- 
tellect might not be so extreme as to render the ac- 
cused unable to distinguish between right and wrong 
and thus not justify a finding that he was not respon- 
sible by reason of insanity, nonetheless, evidence of 
an accused’s condition of mind at the time of the 
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crime is admissible to show the absence of delibera- 
tion or premeditated design. We thus held therein 
that the trial court had erred in instructing the jury 
that defendant’s intelligence could be considered 
solely in connection with the penalty to be imposed. 
In Starkweather v. State, 167 Neb. 477, 98 N.W.2d 619 
(1958), the defendant, having pled not guilty and not 
guilty by reason of insanity, was convicted of first 
degree murder. This court said therein that a 
special diminished capacity instruction need not be 
given where the jury had otherwise been properly 
instructed that intent was an element of the crime 
charged. In that case no issue was raised as to the 
giving of an insanity defense instruction, as insanity 
such as to excuse the criminal act had been put in is- 
sue by the defendant. In State v. Hall, 176 Neb. 295, 
125 N.W.2d 918 (1964), the defendant was convicted 
of first degree murder as the result of a homicide 
committed during the perpetration of a robbery. On 
appeal the death penalty was reduced to life impris- 
onment because of evidence that the 19-year-old 
defendant had a low intellect, was easily led by oth- 
ers, and had no prior criminal record. This court 
ruled therein that the trial court had committed no 
prejudicial error in instructing the jury on the issue 
of insanity, a defense not specifically raised by the 
defendant. In Hall the defendant introduced evi- 
dence that he was feebleminded and that, as a re- 
sult, his ability to distinguish right from wrong was 
impaired. The Hall opinion observed that the law is 
well settled that the only test for excusing criminal 
conduct is whether the defendant knows the differ- 
ence between right and wrong, or understands the 
nature and quality of his act, irrespective of what 
the mental condition is called. This court then 
quoted with approval language from a California 
case to the effect that if one offers evidence as to his 
mental infirmity with the objective of mitigating his 
punishment, the court may instruct the jury as to 


» 468 216 NEBRASKA REPORTS 


the legal standard by which accountability for that 
criminal conduct is to be determined. 

While evidence of an accused’s mental condition 
at the time the offense was committed is always ad- 
missible to prove absence of intent, our law does not 
recognize as a defense the concept of ‘‘irresistible 
impulse.’’ Therefore, any opinion of a mental 
health expert based on the theory of ‘‘irresistible im- 
pulse’’ is irrelevant and therefore inadmissible for 
any purpose. State v. Jacobs, 190 Neb. 4, 205 N.W.2d 
662 (1973); Bothwell v. State, 71 Neb. 747, 99 N.W. 669 
(1904). 

One of sound mind is conclusively presumed to in- 
tend the obvious and probable consequences of his 
voluntary act. State v. Ortiz, 187 Neb. 515, 192 
N.W.2d 151 (1971). It has been held that even in 
those criminal] cases wherein a specific intent is an 
element of the crime, an accused, if sane, is pre- 
sumed to intend the necessary and probable conse- 
quences of voluntary, unlawful acts which are know- 
ingly performed. Such presumption, although re- 
buttable in cases where a specific intent is an ele- 
ment of the crime, is sufficient to establish a prima 
facie case as to intent and will prevail, unless from a 
consideration of all the evidence the trier of fact en- 
tertains a reasonable doubt that such an intention 
existed. Kirkendall v. State, 152 Neb. 691, 42 N.W.2d 
374 (1950). AS we have seen, although there is but 
one type of insanity which will support a finding of 
not guilty or not responsible by reason of insanity, 
there are a variety of mental conditions which bear 
upon the ability to form a specific intent. A specific 
intent, in turn, bears at least upon the degree of 
criminality which may be assessed and may deter- 
mine whether any criminality exists at all. There- 
fore, when insanity has not been pled as a defense 
and evidence concerning the defendant’s mental 
condition is introduced solely to establish that he 
lacked the ability to intend the obvious and probable 
consequences of his voluntary act, and thus is of- 
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fered to rebut the presumption which flows from his 
act, the trial court should not define for the jury the 
elements of the insanity defense. Such defense is 
not an issue in the case unless the defendant has 
pled it as a defense and has otherwise complied with 
the provisions of Neb. Rev. Stat. § 29-2203 (Cum. 
Supp. 1982), or as in Hall, when testimony aimed at 
establishing an insanity defense has been allowed. 

Defendant correctly argues that any instruction 
concerning an unpled and unproved insanity defense 
is likely to confuse a jury as to the proper role the 
evidence concerning the defendant’s mental condi- 
tion is to play in its determinations. The insanity 
defense instruction should not have been given. On 
the other hand, an instruction to the jury that any 
evidence received concerning defendant’s mental 
condition bears only on the presence or absence of 
the intent necessary to prove the crime charged 
would not hold the same capacity to confuse and, 
under the circumstances presented herein, would be 
proper. 

Defendant argues in his remaining assignment of 
error that his examination by the State was not au- 
thorized by § 29-2203 and, further, that the examina- 
tion violated his fifth amendment privilege against 
self-incrimination. 

That statute, in pertinent part, provides that one 
prosecuted for an offense may ‘‘plead that he or she 
is not responsible by reason of insanity at the time of 
the offense,’’ but that no evidence offered by the de- 
fendant for the purpose of establishing his or her in- 
sanity shall be admitted unless prior notice of the in- 
tention to rely upon the insanity defense is given. 
Statutes, although they must be construed sensibly, 
are not open to construction as a matter of course. 
They are to be construed only when they are am- 
biguous. Spilinek v. Spilinek, 215 Neb. 35, 337 
N.W.2d 122 (1983); State v. Coffman, 213 Neb. 560, 
330 N.W.2d 727 (1983); North Star Lodge #227 v. City 
of Lincoln, 212 Neb. 236, 322 N.W.2d 419 (1982); 
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County of Douglas v. Board of Regents, 210 Neb. 573, 
316 N.W.2d 62 (1982). The language of § 29-2203 spe- 
cifically provides that it applies to one who pleads 
‘not responsible by reason of insanity.’’ There is no 
ambiguity in that language, and it cannot be con- 
strued to apply to situations wherein one puts his 
mental condition into issue for some purpose other 
than establishing lack of responsibility by reason of 
insanity. 

Turning to the question of whether defendant’s ex- 
amination by the State violated his privilege against 
self-incrimination under the circumstances of this 
case, we start with the basic premise that the fifth 
amendment to the U.S. Constitution, made applica- 
ble to the states through the fourteenth amendment, 
commands that no person shall be compelled in any 
criminal case to be a witness against himself. In 
Estelle v. Smith, 451 U.S. 454, 101 S. Ct. 1866, 68 
L. Ed. 2d 359 (1981), during bifurcated proceedings 
required by Texas law in capital cases, Smith had 
been convicted of a felony murder, and a hearing 
was held regarding the penalty to be imposed. Dur- 
ing that hearing, conducted before a jury, Smith of- 
fered no psychiatric testimony himself. The State 
then called as a witness a psychiatrist who had ex- 
amined Smith to determine his competency to stand 
trial. The psychiatrist’s testimony at the hearing 
was based on information obtained from that ex- 
amination of Smith. Based on the privilege against 
self-incrimination, the Court refused to allow such 
testimony at the penalty stage of the proceeding at 
which the State still had the burden of establishing 
the proper penalty. It refused to analogize the situ- 
ation to ‘‘a sanity examination occasioned by a de- 
fendant’s plea of not guilty by reason of insanity at 
the time of his offense. When a defendant asserts 
the insanity defense and introduces supporting psy- 
chiatric testimony, his silence may deprive the State 
of the only effective means it has of controverting 
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his proof on an issue that he interjected into the 

case.’’ 451 U.S. at 465. 

In light of Estelle we are inevitably drawn to the 
conclusion that the introduction into evidence of the 
testimony of the State-retained psychiatrist, who ex- 
amined defendant under court order, violated his 
privilege under the fifth amendment. Defendant’s 
use of evidence of his mental condition to rebut the 
charge that he acted with premeditation and malice 
was aimed squarely at an element of the crime 
which the State had the burden to prove; that is, 
whether the defendant had the intent required to 
commit murder. 

The issue is not one in connection with which the 
State is without resources to controvert defendant’s 
evidence. As we stated earlier, the State has op- 
erating for it the presumption that an accused is pre- 
sumed to intend the necessary and probable conse- 
quences of his voluntary act. The State was also 
able to cross-examine any witnesses the defendant 
presented. The State could also have an appropri- 
ate witness attend the trial and testify on the issue 
based upon what the witness learned as a result of 
the evidence adduced at trial. 

Prior to trial, the defendant filed a discovery mo- 
tion requesting the State to disclose the results and 
reports of any physical or mental examination made 
in connection with its prosecution of Vosler. As 
such, under Neb. Rev. Stat. § 29-1916(2) (Reissue 
1979), defendant may have waived his privilege 
against self-incrimination concerning like material 
in his possession or under his control. From the rec- 
ord it appears that such reciprocal discovery was 
granted to the State. In short, this case is not one in 
which the State was bereft of resources, absent a 
mental examination, to dispute defendant’s claim 
that he acted without the requisite intent when he 
shot his wife’s paramour. 

The State contends that defendant’s introduction 
of expert psychiatric testimony concerning his 
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ability to form the criminal intent, which was an ele- 
ment of the crime with which he is charged, is really 
an attempt to raise the defense of insanity, and, as 
such, the court was empowered to compel Vosler’s 
psychiatric examination by state authorities. While, 
even absent the compliance with § 29-2203, a court 
may have the inherent power to order a psychiatric 
examination of a defendant who places his sanity in 
issue, United States v. Albright, 388 F.2d 719 (4th 
Cir. 1968) (see, also, cases cited in Hstelle v. Smith, 
supra, including United States v. Cohen, 530 F.2d 43 
(5th Cir. 1976), cert. denied 429 U.S. 855, 97S. Ct. 149, 
50 L. Ed. 2d 130, and Pope v. United States, 372 F.2d 
710 (8th Cir. 1967), vacated and remanded on other 
grounds 392 U.S. 651, 88 S. Ct. 2145, 20 L. Ed. 2d 1317 
(1968) ), such is not the case when a defendant is only 
attempting to rebut the existence of the intent ele- 
ment of a crime with which he is charged. When 
one pleads insanity and offers evidence on that is- 
sue, such a plea carries with it an implicit, although 
not legally operative, admission of the State’s 
charges. Such a plea necessarily carries with it the 
assertion that the commission of the act, along with 
the intent, was the result of the defendant’s inability 
to understand the nature and quality of the act or 
distinguish right from wrong. 

On the other hand, a person who introduces evi- 
dence of his mental condition to rebut the presump- 
tion that the act he performed was coupled with the 
requisite intent makes no admission of the crime. 
Such evidence is offered to show only that the crime 
charged was not committed. It carries with it no 
concession of the State’s case and does not interject 
an issue foreign to the State’s burden of proof. 
Throughout the proceedings, the State is contending 
that the defendant committed the crime, and the de- 
fendant is contending he did not. In such a situation 
the fifth amendment requires that the State prove its 
case without compelling the defendant to submit to 
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interviews by those in its employ. Defendant’s final 
assignment of error is well taken. 

The judgment is reversed and the cause remanded 

for a new trial in keeping with this opinion. 
REVERSED AND REMANDED FOR A NEW TRIAL. 

Bos.LauGuH, J., dissenting in part. 

I concur in that part of the opinion of the court 
which holds that the judgment must be reversed be- 
cause of the failure to submit an instruction on man- 
slaughter to the jury as a lesser offense. 

I also concur in the statement that the concept of 
‘irresistible impulse’’ or compulsive behavior is not 
recognized as a defense in Nebraska. 

Nebraska follows the M’Naghten rule as to the de- 
fense of insanity and does not recognize a defense 
based upon the doctrine of irresistible impulse. 
‘“‘The test of responsibility for crime is the defend- 
ant’s capacity to understand the nature of the act al- 
leged to be criminal and the ability to distinguish be- 
tween right and wrong with respect to the act.’’ 
State v. Jacobs, 190 Neb. 4, 6, 205 N.W.2d 662, 663 
(1973). See, also, Wright v. The People, 4 Neb. 407 
(1876). ‘‘The doctrine of irresistible impulse or 
‘moral insanity’ has not been recognized as a de- 
fense or excuse for crime in this state.’’ State v. Ja- 
cobs, supra at 6, 205 N.W.2d at 663. ‘ ‘The doctrine 
of moral insanity or uncontrollable impulse, upon 
which counsel seem mainly to rely, is not recognized 
in the jurisprudence of this state.’ We are not dis- 
posed to depart from the rule as to the test of legal 
responsibility thus announced, which has the support 
of an unbroken line of decisions in this state, begin- 
ning with the case of Wright v. People, 4 Neb. 407.”’ 
Bothwell v. State, 71 Neb. 747, 750, 99 N.W. 669, 671 
(1904). See, also, State v. Long, 179 Neb. 606, 139 
N.W.2d 813 (1966). 

In a jurisdiction which does not recognize the doc- 
trine of irresistible impulse, evidence of a mental 
condition, other than intoxication or subnormal men- 
tality, which does not amount to legal insanity may 
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not be considered in determining whether the crime 
charged or a lesser offense was committed. There- 
fore, evidence of an ‘‘irresistible impulse’’ without 
proof that the defendant suffers from intoxication or 
subnormal mentality or a mental disease existing to 
such a high degree as to overwhelm reason, judg- 
ment, and conscience so that the accused would be 
unable to understand the nature and quality of his 
act and to distinguish right from wrong is not admis- 
sible to negate specific intent. 

The real danger in permitting psychiatric evi- 
dence of mental or emotional disorders short of in- 
sanity to negate intent is to substantially destroy the 
M’Naghten rule and to clutter practically every trial 
with some sort of expert opinion evidence as to 
whether the defendant possessed the requisite intent 
to commit the crime charged. 

In the present case evidence of an “‘irresistible im- 
pulse’’ on the part of the defendant was inadmissible 
because it concededly did not amount to proof of 
legal insanity. 

In this case the trial court was faced with a unique 
situation, since the two psychiatrists called by the 
defendant were allowed to testify without objection 
by the State that the defendant shot the victim as the 
result of an irresistible impulse. These expert wit- 
nesses testified in substance that the defendant had 
no significant mental illness but suffered from a 
compulsive neurosis characterized by high levels of 
anxiety and tension; that the defendant knew the na- 
ture and quality of his act and knew the difference 
between right and wrong; and that the defendant did 
not qualify for the defense of insanity under the law 
of Nebraska. 

The opinion of the court states that the jury should 
have been instructed that any evidence received 
concerning the defendant’s mental condition would 
bear on the presence or absence of the intent neces- 
sary to prove the crime charged. In view of the evi- 
dence then before the jury, the effect of such an in- 
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struction would be to advise the jury that it might 
consider the evidence as to irresistible impulse in 
determining whether the defendant possessed the 
necessary intent to kill the victim. 

Under the circumstances in this case and in view 
of the testimony of the defendant’s expert witnesses, 
the trial court should have instructed the jury that 
insanity had not been pleaded or proven. The court 
should have informed the jury of the elements of the 
insanity defense, explained that the defendant had 
put on no proof that he was insane, that the law there- 
fore presumes he is sane and intended the probable 
consequences of his acts, and that any evidence with 
regard to an ‘‘irresistible impulse’’ could not be con- 
sidered as a basis for a finding of insanity or that the 
defendant did not have the required intent at the 
time he committed the act charged. 

Where psychiatric testimony is relevant and ad- 
missible, the trial court may require the defendant 
to submit to a psychiatric examination by an expert 
appointed by the court or selected by the State. 

Neb. Rev. Stat. § 29-1916(2) (Reissue 1979) pro- 
vides that a defendant who obtains an order under 
the provisions of Neb. Rev. Stat. §§ 29-1912 to 29-1921 
(Reissue 1979) waives his privilege against self- 
incrimination for the purposes of the operation of the 
provisions of that section. The defendant in this 
case moved for discovery under § 29-1912, and an or- 
der granting reciprocal discovery was made. 

Such an examination is specifically authorized 
where the defendant has pleaded not guilty by rea- 
son of insanity at the time of the offense. Neb. Rev. 
Stat. § 29-2203 (Cum. Supp. 1982). The reasons 
which support the right of the State to compel such 
an examination where the defendant pleads insanity 
are equally applicable in any case where psychiatric 
evidence may be offered by the defendant. 

As the U.S. Supreme Court observed in Estelle v. 
Smith, 451 U.S. 454, 465, 101 S. Ct. 1866, 68 L. Ed. 2d 
359 (1981): ‘‘When a defendant asserts the insanity 
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defense and introduces supporting psychiatric testi- 
mony, his silence may deprive the State of the only 
effective means it has of controverting his proof on 
an issue that he interjected into the case.’’ Even 
though the State in this case failed to object to the 
evidence of an ‘‘irresistible impulse,’’ fundamental 
fairness should prevent a defendant who uses such 
psychiatric testimony in his defense from denying 
the State an opportunity to meet and rebut that evi- 
dence. See People v Mangiapane, 85 Mich. App. 
379, 271 N.W.2d 240 (1978), holding that the State is 
entitled to a psychiatric examination of the defend- 
ant whenever he puts his mental condition into issue 
in any form. 
HastTINnGs and CapoRALe, JJ., join in this dissent. 


GLORIA MAY, APPELLANT, V. HALL County LIVESTOCK 
IMPROVEMENT ASSOCIATION, APPELLEE. 
344 N.W.2d 629 


Filed February 17, 1984. No. 82-581. 


1. Directed Verdict. The party against whom a verdict is directed is 
entitled to have all controverted facts resolved in his favor and to 
have the benefit of every reasonable inference deducible from the 
evidence. 

2. Negligence: Invitor-Invitee. A possessor of land is not an insurer 
of the safety of business invitees on its land. 

A possessor of land is subject to liability for physi- 
cal harm caused to his invitees by a condition on the land if, but 
only if, he (1) knows or by the exercise of reasonable care would 
discover the condition, and should realize that it involves an unrea- 
sonable risk of harm to such invitees, (2) should expect that they 
will not discover or realize the danger, or will fail to protect them- 
selves against it, and (3) fails to exercise reasonable care to pro- 
tect them against the danger. 

4. Trial: Directed Verdict. Where the facts presented to sustain an 
issue are such that but one conclusion can be drawn when related 
to the applicable law, it is the duty of the court to decide the ques- 
tion as a matter of law and not submit it to a jury. 


Appeal from the District Court for Hall County: 
JOSEPH D. MartTIN, Judge. Affirmed. 
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Roger Lott of Muffly, Lott & Oglesby, for appel- 
lant. 


James A. Beltzer of Luebs, Dowding, Beltzer, 
Leininger, Smith & Busick, for appellee. 


BosLAUGH, HASTINGS, SHANAHAN, and GRANT, JJ., 
and CAMBRIDGE, D.J. 


CAMBRIDGE, D.J. 

This is an appeal in a slip and fall case. The trial 
court sustained the defendant’s motion for a directed 
verdict at the close of the plaintiff's case. 

The plaintiff has appealed, contending that the evi- 
dence presented by her was sufficient at law to sus- 
tain a jury verdict against the defendant for dam- 
ages. 

As we must, we assume the truth of the material 
and relevant evidence presented by the plaintiff, 
find every controverted fact in her favor, and give 
her the benefit of every reasonable inference de- 
ducible from the evidence. Syas v. Nebraska 
Methodist Hospital Foundation, 209 Neb. 201, 307 
N.W.2d 112 (1981). 

On April 12, 1977, the plaintiff attended the horse- 
races at Fonner Park Racetrack, Grand Island, Ne- 
braska. The defendant owned and operated the 
park. The plaintiff, in addition to paying the gen- 
eral charge for admission into the grandstand, paid 
for admittance into a reserved area thereof, en- 
closed by metal railings, where there were tables 
and chairs from which the races could be observed. 
The area had a cement floor. Food, soft drinks, 
and beer, purchased either at concession stands lo- 
cated in the area or from waitresses who served the 
tables, were consumed in the area. The plaintiff sat 
at one of those tables, and on various trips from and 
to the table she saw ‘‘slippery places’’ and liquid on 
the cement in the areas around her table but not 
near her table; she never looked under her own ta- 
ble before the accident to see if there was any liq- 
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uid under the table or around her chair. The plain- 
tiff stood up most, if not all, of the sixth race, and 
when she saw that the horse she had bet was going 
to win, she started to take steps to go, and her left 
foot slipped; she tried to break her fall by catching 
the leg of the table with her right foot, but did not 
succeed. After regaining consciousness the plaintiff 
recalled that the bottom or lower part of her right 
pantleg was wet. According to the food concession 
manager, who arrived on the scene while the plain- 
tiff was still lying on the floor and who remained 
there until the plaintiff had left, there were no spills, 
liquids, or debris of any kind on the floor where the 
plaintiff had fallen, and the floor was dry; and when 
spills did occur, there was a procedure for cleaning 
them up. As a result of the fall, the plaintiff sus- 
tained head injuries and a broken right hip with 
complications in the healing of that fracture. 

The defendant was not an insurer of the safety of 
business invitees on its premises. It is well- 
established law in this state that a possessor of 
premises is under a duty to use reasonable care to 
make his premises safe for a business visitor or to 
give him adequate warning to enable him to avoid 
harm when certain conditions are true. See NJI 8.22 
and 8.23 and the authorities cited thereunder. As 
stated by the court in Syas v. Nebraska Methodist 
Hospital Foundation, supra at 203-04, 307 N.W.2d at 
114, in referring to NJI 8.22: ‘‘This instruction 
tracks Restatement (Second) of Torts § 343 (1965): 

‘“*A possessor of land is subject to liability for 
physical harm caused to his invitees by a condition 
on the land if, but only if, he 

““*(a) knows or by the exercise of reasonable 
care would discover the condition, and should real- 
ize that it involves an unreasonable risk of harm to 
such invitees, and 

““*(b) should expect that they will not discover or 
realize the danger, or will fail to protect themselves 
against it, and 
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‘“*(e@) fails to exercise reasonable care to protect 
them against the danger.’ 

“‘Our cases are consistent. See, Crawford v. Soen- 
nichsen, 175 Neb. 87, 120 N.W.2d 578 (1963); Brandert 
v. Scottsbluff Nat. Bank & Trust Co., 194 Neb. 777, 
235 N.W.2d 864 (1975).’’ 

The plaintiff contends in her brief to this court that 
something wet on the floor caused her to slip and 
fall, but the bill of exceptions in this case simply 
does not support that claim. It is apparent from the 
foregoing recital of facts that the plaintiff failed to 
produce any evidence which could have reasonably 
satisfied the jury that the physical harm suffered by 
the plaintiff was caused by a condition or activity on 
the defendant’s premises. Giving full weight to all 
of the plaintiff’s evidence and all inferences reason- 
ably deducible therefrom, it can be concluded that 
such conditions and activities did in fact exist on the 
defendant’s premises at the time in question, but 
there is literally no evidence in the record estab- 
lishing that any one of them was the proximate 
cause or a proximately contributing cause of the 
plaintiff's slip and fall and the physical harm which 
resulted therefrom. 

Where the facts presented to sustain an issue are 
such that but one conclusion can be drawn when re- 
lated to the applicable law, it is the duty of the court 
to decide the question as a matter of law and not 
submit it toa jury. See Syas v. Nebraska Methodist 
Hospital Foundation, 209 Neb. 201, 307 N.W.2d 112 
(1981). 

In view of the foregoing it is unnecessary for this 
court to rule upon the plaintiff’s contention that be- 
cause of the manner in which business was being 
conducted on the defendant’s premises, she should 
not be required to prove that the defendant had 
either actual or constructive knowledge of the condi- 
tion or activity which purportedly caused her to slip 
and fall. In each of the cases cited by the plaintiff 
in support of that contention, i.e., Ciminski v. Finn 
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Corp., 183 Wash. App. 815, 537 P.2d 850 (1975), and 
those in Annot., 85 A.L.R.3d 991 (1978), the condition 
on the premises causing physical harm had either 
been proved or was genuinely at issue. 

AFFIRMED. 


IN RE APPLICATION OF OCHSNER. 
DUANE OCHSNER ET AL., APPELLEES, V. THE GLENWOOD 
TELEPHONE MEMBERSHIP CORPORATION, APPELLANT. 
344 N.W.2d 632 


Filed February 17, 1984. No. 82-658. 


Administrative Law: Actions: Final Orders: Statutes. For pur- 
poses of Neb. Rev. Stat. § 49-301 (Reissue 1978), an administrative 
proceeding is a pending action when the agency’s final order is ren- 
dered. 

Appeal from the Nebraska Public Service Com- 

mission. Affirmed. 


Charles W. Hastings, for appellant. 
Conway and Connolly, P.C., for appellees. 


KrivosHa, C.J., BOSLAUGH, WHITE, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


WHITE, J. 

This is an appeal from an order of the Nebraska 
Public Service Commission which approved an ap- 
plication to obtain local telephone service from the 
Juniata exchange of the Lincoln Telephone and Tele- 
graph Company. The applicants reside in the adja- 
cent Roseland exchange of The Glenwood Telephone 
Membership Corporation. 

Several assignments of error are presented, but 
only one issue is involved, the effect of the amend- 
ment of Neb. Rev. Stat. § 75-613 (Reissue 1981) by 
1982 Neb. Laws, L.B. 229, which law became effec- 
tive July 17, 1982. See § 75-613 (Cum. Supp. 1982). 

A short discussion of the factual setting is neces- 
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sary. On July 22, 1981, applicants, farmers and resi- 
dents of the Glenwood telephone service area, filed 
an application for service from the Juniata ex- 
change. Hearing was had and an order approving 
the application was entered by the commission on 
May 17, 1982. The Glenwood Telephone Member- 
ship Corporation filed a timely motion for rehearing. 
An order denying the motion for rehearing was filed 
on August 24, 1982. 

Appellant, in effect, concedes, and the record sup- 
ports, that the four requirements of § 75-613 (Reissue 
1981) for a granting of the application were estab- 
lished by the applicants. 

Essentially, the objection by applicants to the 
service offered by Glenwood is the toll charges they 
would have to incur whenever they would call mem- 
bers of the Juniata exchange, the applicants’ pri- 
mary community of interest. This court in Reis v. 
Glenwood Telephone Membership Corp., 202 Neb. 
187, 274 N.W.2d 539 (1979), held that where the sub- 
scribers’ community of interest lay outside the serv- 
ice area, the necessity of using long-distance service 
regularly was sufficient evidence of inadequate 
service under § 75-613(1) (Reissue 1976). 

The amended version of § 75-613(1) (Cum. Supp. 
1982) reads as follows: ‘‘Upon the completion of the 
hearing on such an application, if a hearing is re- 
quired, the Public Service Commission may grant 
the application, in whole or in part, if the evidence 
establishes all of the following: (1) That such ap- 
plicant or applicants are not receiving, and will not 
within a reasonable time receive, reasonably ade- 
quate exchange telephone service from the company 
furnishing such service in the exchange service area 
in which the applicant or applicants reside or oper- 
ate. The fact that an applicant is required to pay 
toll charges for long distance telephone calls to an 
exchange service area adjacent to the territory in 
which the applicant resides or operates shall not be 
deemed to constitute inadequate exchange telephone 
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service from the company furnishing such service.’’ 
(Emphasis supplied.) 

It is obvious that if 1982 Neb. Laws, L.B. 229, was 
binding on the Public Service Commission on the 
date the final order was entered, this case must be 
reversed. 

Involved here is Neb. Rev. Stat. § 49-301 (Reissue 
1978): ‘‘Whenever a statute shall be repealed, such 
repeal shall in no manner affect pending actions 
founded thereon, nor causes of action not in suit that 
accrued prior to any such repeal, except as may be 
provided in such repealing statute.’’ 

Appellant argues that § 49-301 does not apply, 
since no judicial proceeding was pending, and a 
cause of action for transfer of the territory under the 
repealed statute ceased to exist on July 17, 1982. 
While it is clear that § 49-301 applies to all civil, 
criminal, and administrative actions, there appears 
to be an inconsistency in Nebraska case law as to 
when an action is deemed ‘‘pending’’ within the 
meaning of the general saving statute in an adminis- 
trative proceeding. Cf., United Mineral Products 
Co. v. Nebraska Railroads, 177 Neb. 802, 131 N.W.2d 
388 (1964); Kaup v. Sweet, 187 Neb. 226, 188 N.W.2d 
891 (1971); Clark v. Sweet, 187 Neb. 232, 188 N.W.2d 
889 (1971); Schilke v. School Dist. No. 107, 207 Neb. 
448, 299 N.W.2d 527 (1980). 

To the extent that there are conflicts between 
these cases, we are of the opinion that Kaup v. 
Sweet, supra, and Clark v. Sweet, supra, represent 
the law in this jurisdiction. Kaup and Clark indicate 
that, for purposes of § 49-301, an administrative ac- 
tion is ‘‘pending’’ when the agency’s final order is 
rendered. 

In the instant case, as in Kaup, both the filing of 
the petition and the agency’s final order occurred 
before the effective date of the respective repealing 
statutes. It was only by reason of the fact that a 
motion for rehearing was filed and not denied until 
August 24, 1982, that the question of which law ap- 
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plies arises at all. Had the Public Service Commis- 
sion acted in overruling the motion for rehearing 
prior to the effective date of the repealing act, there 
is no question but that the repealing act would not 
have applied. 

The filing of a motion for rehearing is not the re- 
opening of the proceedings but merely an oppor- 
tunity for the finder of fact to reexamine the correct- 
ness of the actions which have already been taken. 
That determination is made by looking back at the 
time the action is taken and not by looking at what 
has occurred after the date the order is entered. 
Ordinarily, a motion for rehearing is made for the 
purpose of directing attention to matters that were 
overlooked or mistakenly conceived in the original 
decision. Therefore, the petition contemplates re- 
consideration based upon the original record. 
Atchison etc. Ry. Co. v. United States, 284 U.S. 248, 
52 S. Ct. 146, 76 L. Ed. 273 (1932); Lambert Constr. 
Co. v. State, 115 N.H. 516, 345 A.2d 396 (1975). 

We therefore hold that § 75-613 (Reissue 1981), not 
§ 75-613 (Cum. Supp. 1982), was the controlling law 
for the purposes of the appellees’ application. The 
appellees, having met the requirements of the 
former statute, are entitled to an affirmance in this 
court. 

AFFIRMED. 

BosLAUGH, J., concurs in the result. 
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GORDON J. NELSON AND MERRILL K. BISHOP, 
APPELLANTS, V. SIouX CITY BoaT CLUB, A 
CORPORATION, ET AL., APPELLEES. 

344 N.W.2d 634 


Filed February 17, 1984. No. 82-766. 


1. Pleadings: Motions to Dismiss. A motion to dismiss is not allow- 
able as a pretrial pleading. 

2. Jurisdiction. The absence of subject matter jurisdiction may be 
raised by demurrer, or may be decided on a motion for summary 
judgment or by trial on the merits. 


Appeal from the District Court for Dakota County: 
FRANCIS J. KNEIFL, Judge. Reversed and remanded 
for further proceedings. 


Norris G. Leamer, for appellants. 


Bruce A. Crary and Dennis R. Ringgenberg, for 
appellees. 


KrivosHa, C.J., BOSLAUGH, WHITE, HAstTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


GRANT, J. 

Plaintiffs, Gordon J. Nelson and Merrill K. 
Bishop, filed a quiet title action in the district court 
for Dakota County, Nebraska, alleging that they 
owned certain land in Dakota County and that they 
were in possession of such land. The defendants 
named in the petition were Sioux City Boat Club, a 
corporation (hereinafter Boat Club), David J. 
La Fleur, and all persons ‘‘having or claiming any in- 
terest in’’ the described land. What service of proc- 
ess was made after the filing of the petition is not 
shown in the record before us. As shown in the rec- 
ord, the only responsive pleading to the petition was 
filed by defendant Boat Club. In its answer Boat 
Club generally denied the allegations of the petition 
and alleged that the Boat Club owned certain de- 
scribed property in Union County, South Dakota, and 
that the land described in plaintiffs’ petition consti- 
tuted ‘‘accretions’’ to the South Dakota land owned 
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by the Boat Club. Boat Club also filed a counter- 
claim alleging that it owned the same land described 
in plaintiffs’ petition (which land defendant’s coun- 
terclaim states is in Dakota County, Nebraska), and 
the Boat Club prayed that title be quieted in it. 

On June 28, 1982, Boat Club filed a motion to dis- 
miss ‘‘for want of jurisdiction ... over the subject 
matter.’’ On the same day, Boat Club filed a motion 
to withdraw its counterclaim, asking the court ‘‘for 
an order withdrawing the counterclaim of the De- 
fendant and separately docketing said counterclaim 
for trial at a later date.’’ 

On June 29, 1982, hearings were held on Boat 
Club’s motion to dismiss. In the hearing, defendant 
Boat Club was procedurally treated as a plaintiff 
and, without objection, adduced its evidence and 
“‘rested.’’ Plaintiffs then, acting as defendants, ad- 
duced evidence and ‘‘rested.’’ Defendant Boat Club 
called six witnesses and plaintiffs called one wit- 
ness. Thirty-four exhibits were offered. All testi- 
mony and exhibits were directed to the issue of 
whether the land in question was in South Dakota or 
Nebraska. 

At this hearing, so far as the record shows, there 
were no other parties represented, although immedi- 
ately before the hearings began an attorney was ap- 
pointed as guardian ad litem, apparently for un- 
known defendants, incompetents, and persons in the 
military service. 

Later, the court entered an order sustaining de- 
fendant’s motion to dismiss and striking the petition. 

Plaintiffs timely filed a motion for new trial, al- 
leging, among other things, that ‘‘[t]he Defendant’s 
motion to dismiss was not made at the proper time 
and the Court should not have considered the same 
at this stage in the proceedings.’’ Plaintiffs’ motion 
was overruled, and this appeal followed. 

The case is disposed of simply. As stated in 
Blitzkie v. State, 216 Neb. 105, 106-07, 342 N.W.2d 5, 6 
(1983), ‘“The district court was correct in concluding 
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that a motion to dismiss is not allowable as a pre- 
trial pleading. Neb. Rev. Stat. § 25-803 (Reissue 
1979). It was also correct in stating that an irregu- 
lar pleading such as a motion to dismiss may some- 
times be recognized as a demurrer if the parties by 
stipulation, or the court by rule of court, permits the 
same. State, ex rel. Johnson, v. Consumers Public 
Power District, 142 Neb. 114, 5 N.W.2d 202 (1942).’’ 
The ‘‘irregular pleading’’ in this case cannot be rec- 
ognized as, or converted into, any allowable plead- 
ing. It is the sort of trial motion made by a defend- 
ant when plaintiff rests after presenting all its evi- 
dence at a trial. 

In Blitzkie the court went on to say at 107, 342 
N.W.2d at 7, ‘‘The trial court based its ruling on the 
theory that subject matter jurisdiction was lacking. 
The defendant in its brief also argues absence of ju- 
risdiction. This may be raised by demurrer, or may 
be decided on a motion for summary judgment, or 
by trial on the merits.’’ 

Blitzkie controls this case. It is no answer, as a 
matter of convenience, to say that the case should be 
disposed of on the merits on this record. Questions 
as to the burden of proof, or the res judicata effect of 
a judgment based on a pleading not recognized by 
this state, should not be determined academically. 
There are enough uncertainties in the law without 
expanding them by introducing procedures not con- 
tained in our statutes or court rules. 

We are not by this action exalting form over sub- 
stance, but we are stating that procedural laws as to 
the conduct of civil litigation must be followed in or- 
der to let trial courts and appellate courts maintain 
some uniformity as to the posture of cases ripe for 
decision. 

In this state, for over 100 years, cases have been 
decided in trial courts and in this court on known 
methods of presenting legal questions. There is no 
need to strike off in a new direction in this case. 

Here, as in Blitzkie, the issue of jurisdiction should 
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be procedurally determined by demurrer (if avail- 
able), on motion for summary judgment (if avail- 
able), or by trial on the merits. If the plaintiffs can- 
not prove jurisdiction, they will not have proven the 
basic part of what they must prove to obtain legal 
relief. They must be afforded that opportunity in a 
proper setting. 
The judgment of the district court is reversed and 
the cause remanded for further proceedings. 
REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 


JOHN GARREANS, JR., A MINOR, BY HIS NEXT FRIEND AND 
FATHER, JOHN GARREANS, SR., ET AL., APPELLEES, V. 
CITY OF OMAHA, A MUNICIPAL CORPORATION, APPELLANT. 
345 N.W.2d 309 


Filed February 17, 1984. No. 82-814. 


1. Recreation Liability Act: Negligence: Liability. Under the Ne- 
braska Recreation Liability Act the owner of a recreational facility 
is not liable for ordinary negligence unless a fee was charged for 
the right to enter the facility. 

2. Recreation Liability Act: Fees. The clear meaning of Neb. Rev. 
Stat. § 37-1008 (Reissue 1978) is that in order to constitute a charge, 
any moneys paid must be paid for the right to enter the facility. 

3. Statutes. Where the language of a statute is plain, direct, and 
unambiguous, no interpretation is needed, and the court is without 
authority to change such language. 

4. Recreation Liability Act: Negligence: Liability. Under the Ne- 
pvraska Recreation Liability Act the owner of a recreational facility 
may be liable for willful or malicious failure to guard or warn 
against a dangerous condition, use, structure, or activity even 
though no charge was made to enter or go upon the land. 

5. Negligence. In order for an action to be willful or wanton, the evi- 
dence must show that the defendant acted with actual knowledge 
that a danger existed and that the defendant intentionally failed to 
act to prevent the harm which was reasonably likely to result. 


6. To constitute willful misconduct there must be actual 
knowledge, or its legal equivalent, of the peril to be apprehended, 
coupled with a conscious failure to avert injury. 

7. An actor cannot act willfully in failing to remove a danger 


when he has no knowledge of it. 
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. An actor is contributorily negligent if he breaches the duty 
imposed upon him by law to protect himself from injury; if his ac- 
tions concur and cooperate with actionable negligence of the de- 
fendant; and if his actions contribute to his injuries as a proximate 
cause. 

9. Negligence: Minors. A child is required to exercise that degree of 
care which a person of that age would naturally and ordinarily use 
in the same situation under the same circumstances. 

10. Negligence. The degree of care required increases when an actor 
is dealing with a dangerous activity such as exploding firecrackers. 


Appeal from the District Court for Douglas County: 
THEODORE J. RICHLING, Judge. Reversed and re- 
manded with directions. 


Herbert M. Fitle, City Attorney, James E. Fel- 
lows, and Timothy M. Kenny, for appellant. 


Thomas F. Dowd and John P. Fahey of Dowd & 
Fahey, and J. Patrick Green, for appellees. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


BosLaucH, J. 

This is an action under the Nebraska Political Sub- 
divisions Tort Claims Act against the City of Omaha, 
Nebraska, to recover damages for the injuries sus- 
tained by the plaintiffs, John Garreans, Jr., and 
Vince Hartline, in an explosion which occurred at 
N.P. Dodge Park on July 5, 1980, while the plaintiffs 
were visiting with their grandparents, Ray and Ev- 
elyn Stoops, at the park. The petition included a sec- 
ond cause of action for the medical expenses in- 
curred by the parents of the plaintiffs as a result of 
the explosion. At the time of the accident both 
plaintiffs were 12 years of age. The action was 
brought by their fathers as the next friends of the 
plaintiffs. The defendant has raised no issue in this 
court concerning joinder. 

The evidence shows that on July 3, 1980, Ray and 
Evelyn Stoops entered N.P. Dodge Park in Omaha, 
Nebraska, with their camper, intending to camp in 
the park over the 3-day holiday. Evelyn Stoops paid 
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a $10.50 fee at the concessionaire’s office for the use 
of camper pad No. 25 for the 3-day period. Electri- 
cal service was provided at that pad. While they 
were setting up camp, the Stoopses noticed a black, 
55-gallon drum nearby. The black drum was in ad- 
dition to a trash barrel at the pad, which was a 
55-gallon drum from which the top had been re- 
moved. Trash barrels, which consisted of 55-gallon 
drums from which the tops or lids had been re- 
moved, were distributed throughout the park, in- 
cluding the camping area. These drums were 
painted various colors and were labeled ‘‘TRASH’”’ 
on the side. 

Printing or lettering on the side of the black drum 
indicated that it had contained an antifreeze com- 
pound. A red or orange label, approximately 4 
inches square, was affixed to the top of the drum. 
The label bore the legend ‘‘Flammable Liquid’’ 
printed below a representation of a fire or flames. 

The lid or top of the black drum was intact, and 
the drum was closed except for a small opening, ap- 
proximately 1 inch in diameter, from which a plug 
had been removed. There is no evidence that the 
city placed the black drum in the park, and a search 
of city records showed that the city had not pur- 
chased the black drum. The plaintiffs contended 
that the city was negligent in failing to remove the 
drum from the park. 

On July 5, 1980, the plaintiffs entered the park to 
visit with their grandparents at camper pad No. 25. 
In accordance with park policy no admission fee 
was charged them. Both boys had been given fire- 
crackers by their fathers. The boys used a cigarette 
lighter to light the firecrackers, and used the black 
drum as a shelf for their activities. The explosion 
occurred when they dropped a lighted firecracker 
into the black drum through the 1-inch hole in the 
lid. The drum exploded, spraying flammable liquid 
on the boys. John received severe burns on his 
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lower extremities. Vince suffered injuries to his 
nose and arm, and was also burned. 

The trial court found that the city had failed to 
properly supervise the area around camper pad No. 
25; had failed to observe, inspect, and remove the 
55-gallon drum; had failed to warn the public of the 
dangerous nature of the drum; was guilty of willful 
negligence; and that the plaintiffs were not contribu- 
torily negligent. Judgment was entered in the 
amount of $243,190.57 for John Garreans, Jr., and in 
the amount of $104,726.95 for Vince Hartline. 

One of the principal issues in the case was whether 
the Recreation Liability Act was applicable. The 
city assigns as error the failure of the court to prop- 
erly apply the standard of care found in the Recre- 
ation Liability Act. 

Neb. Rev. Stat. § 37-1002 (Reissue 1978) provides: 
“Subject to the provisions of section 37-1005, an 
owner of land owes no duty of care to keep the prem- 
ises safe for entry or use by others for recreational 
purposes, or to give any warning of a dangerous con- 
dition, use, structure, or activity on such premises to 
persons entering for such purposes.’’ 

Neb. Rev. Stat. § 37-1005 (Reissue 1978) provides: 
‘‘Nothing in sections 37-1001 to 37-1008 limits in any 
way any liability which otherwise exists (1) for will- 
ful or malicious failure to guard or warn against a 
dangerous condition, use, structure, or activity, or 
(2) for injury suffered in any case where the owner 
of land charges the person or persons who enter or 
go on the land. Rental paid by a group, organiza- 
tion, corporation, the state or federal government 
shall not be deemed a charge made by the owner of 
the land.”’ 

The act thus provides that an owner of a recre- 
ational facility is not liable for ordinary negligence 
unless a fee was charged for the right to enter the fa- 
cility, although the owner may be liable for certain 
willful actions. 

The trial court found that the fee paid by Evelyn 


GARREANS v. CITY OF OMAHA 491 
Cite as 216 Neb. 487 
Stoops for the use of the camper pad constituted a 
‘“‘charge’’ for entry upon land and that the actions of 
the city amounted to ‘‘willful negligence.”’ 

Findings of fact made by the district court in 
cases brought under the Political Subdivisions Tort 
Claims Act will not be disturbed on appeal unless 
clearly wrong. Studley v. School Dist. No. 38, 210 
Neb. 669, 316 N.W.2d 603 (1982); Watson v. City of 
Omaha, 209 Neb. 835, 312 N.W.2d 256 (1981). 

The city through its operation of N.P. Dodge Park 
provides camping, picnic, and sports facilities, and 
the park is a ‘‘recreational facility’’ within the 
meaning of the act. Neb. Rev. Stat. § 37-1008 (Re- 
issue 1978) provides in part: ‘‘(3) the term recre- 
ational purposes shall include, but not be limited to, 
any one or any combination of the following: Hunt- 
ing, fishing, swimming, boating, camping, picnick- 
ing, hiking, pleasure driving, nature study, water 
skiing, winter sports, and visiting, viewing, or en- 
joying historical, archaeological, scenic, or scien- 
tific sites, or otherwise using land for purposes of 
the user.’’ See Watson v. City of Omaha, supra. 

The term ‘‘charge’’ is defined in § 37-1008: ‘‘(4) 
the term charge shall mean the amount of money 
asked in return for an invitation to entér or go upon 
the land.”’ 

The clear meaning of this statute is that in order 
to constitute a charge, any moneys paid must be 
paid for the right to enter the facility. Where the 
language of a statute is plain, direct, and unambigu- 
ous, no interpretation is needed, and the court is 
without authority to change such language. County 
of Douglas v. Board of Regents, 210 Neb. 578, 316 
N.W.2d 62 (1982); State v. Schneckloth, Koger, and 
Heathman, 210 Neb. 144, 313 N.W.2d 438 (1981). 

The evidence in the present case is undisputed 
that no charge was made by the city for the right to 
enter N.P. Dodge Park. Those entering the park 
paid no admission fee. Charges were made for the 
right to park a camper on a pad, for the right to 
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pitch a tent in a tent camping area, and for the use 
of camper dumping facilities. Payment of the fee 
by Mrs. Stoops did not entitle her to a greater right 
to use any of the park’s other facilities than that had 
by the general public. We conclude that the fee paid 
by Evelyn Stoops was not a charge for entry upon 
the land but was a fee paid for the right to park a 
camper upon a specific pad. 

This conclusion has been reached by other courts 
faced with similar issues. In Stone Mountain Mem. 
Assn. v. Herrington, 225 Ga. 746, 171 S.E.2d 521 
(1969), a fee paid to park a vehicle in a park was 
held not to constitute a charge for admission, as no 
charge was made upon those who entered on foot. 
See, also, Jones v. United States, 693 F.2d 1299 (9th 
Cir. 1982), wherein a fee for use of an inner tube was 
held not to be a charge within the contemplation of 
Washington’s recreational use statute. 

In Moss v. Dept., 62 Ohio St. 2d 138, 142, 404 
N.E.2d 742, 745 (1980), the Ohio Supreme Court 
stated: ‘R.C. 1533.18(B) defines a ‘recreational 
user’ as one who has permission to enter upon 
‘premises’ without the payment of a fee or consider- 
ation. It is conceded that the Mosses and decedent 
O’Neal did not pay a fee ‘to enter’ the parks; rather, 
the consideration paid went for the purchase of gas, 
food and for the rental of a canoe. Nor was this a 
situation wherein the state attempted to circumvent 
liability by charging fees for the use of all facilities, 
in essence charging an entrance fee, although not 
labelling it as such. It is undisputed that the Mosses 
and decedent O’Neal could have brought the same 
items to the parks that they purchased or rented 
while there, and still have made use of the park 
facilities. Consideration should not be deemed 
given under R.C. 1533.18(B) unless it is a charge 
necessary to utilize the overall benefits of a recrea- 
tional area so that it may be regarded as an en- 
trance or admittance fee. Appellants’ contention is 
without merit.’’ 
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Moreover, the fee for use of camper pad No. 25 
was paid by Evelyn Stoops and not by the plaintiffs. 
The plaintiffs therefore were nonpaying, recrea- 
tional users of the park facilities and thus are not en- 
titled to recover for injuries not caused by the city’s 
willful actions. See Garfield v. United States, 297 F. 
Supp. 891 (W.D. Wis. 1969). 

Since the plaintiffs did not pay a charge to enter 
the park, the next issue which we consider is 
whether the evidence will support a finding that the 
city was guilty of a ‘‘willful or malicious failure to 
guard or warn against a dangerous condition, use, 
structure, or activity.’’ A review of the evidence in 
light of the applicable law warrants only the conclu- 
sion that the actions of the city were not willful or 
malicious. The finding of the trial court on this is- 
sue is not supported by the evidence. 

In order for an action to be willful or wanton, the 
evidence must show that one acted with actual 
knowledge that a danger existed and that he inten- 
tionally failed to act to prevent the harm which was 
reasonably likely to result. The term imparts knowl- 
edge and consciousness that injury is likely to result 
from the act done or omission to act, and a construc- 
tive intention as to the consequences. To constitute 
willful misconduct there must be actual knowledge, 
or its legal equivalent, of the peril to be appre- 
hended, coupled with a conscious failure to avert in- 
jury. To constitute willful negligence the act done 
or omitted must be intended or must involve such 
reckless disregard of security and right as to imply 
bad faith. Wanton negligence has been said to be 
doing or failing to do an act with reckless indif- 
ference to the consequences and with consciousness 
that the act or omission would probably cause seri- 
ous injury. 57 Am. Jur. 2d Negligence §§ 101-105 
(1971). 

In Ashton v. Blue River Power Co., 117 Neb. 661, 
222 N.W. 42 (1928), a workmen’s compensation case, 
the court stated: ‘‘[Wlilful negligence may be de- 
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fined as (1) a deliberate act; or (2) such conduct as 
evidenced reckless indifference to safety. As a stat- 
utory term it involves more than want of ordinary 
care. It implies a rash and careless spirit, not 
necessarily amounting to wantonness, but approxi- 
mating it in a degree, a willingness to take a 
chance.’’ (Syllabus of the court.) 

In Roberts v. Brown, 384 So. 2d 1047, 1048 (Ala. 
1980), the court said: ‘‘ ‘Wantonness has been de- 
fined as the conscious doing of some act or the omis- 
sion of some duty which under knowledge of existing 
conditions and while conscious that, from the doing 
of such act or the omission of such duty, injury will 
likely or probably result, and before a party can be 
said to be guilty of wanton conduct it must be shown 
that with reckless indifference to the consequences 
he consciously and intentionally did some wrongful 
act or omitted some known duty which produced the 
result. Griffin Lumber Co. v. Harper, 247 Ala. 616, 
25 So.2d 505; Taylor v. Thompson, 271 Ala. 18, 122 
So.2d 277; Johnson v. Sexton [277 Ala. 627, 173 So.2d 
790], supra.’ Lewis v. Zell, 279 Ala. 33, 36, 181 So.2d 
101 (1965).’’ 

In Ewing v. Cloverleaf Bowl, 20 Cal. 3d 389, 402, 572 
P.2d 1155, 1161, 143 Cal. Rptr. 18, 20 (1978), the court 
stated: ‘‘ ‘[WJillful misconduct implies the inten- 
tional doing of something either with knowledge, ex- 
press or implied, that serious injury is a probable, 
as distinguished from a possible, result, or the inten- 
tional doing of an act with a wanton and reckless dis- 
regard of its consequences.’ (Williams v. Carr, 
supra, 68 Cal.2d 579 584 [440 P.2d 505, 509, 68 Cal. 
Rptr. 305, 309 (1968)].) ‘If conduct is sufficiently 
lacking in consideration for the rights of others, 
reckless, heedless to an extreme, and indifferent to 
the consequences it may impose, then, regardless of 
the actual state of the mind of the actor and his actu- 
al concern for the rights of others, we call it willful 
misconduct... .’”’ 

In Jones v. United States, 693 F.2d 1299 (9th Cir. 
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1982), the court addressed the issue of what consti- 
tutes willful or wanton misconduct under Washing- 
ton’s recreational use statute. The court held that 
the defendant must act or fail to act with actual 
knowledge of the hazard in order to be held liable 
under the statute. 

The record does show that park employees did not 
observe the barrel on their routine trips through the 
park. The employees testified that had they noticed 
the barrel, they would have removed it. 

The failure to observe the barrel may have been 
ordinary negligence in that the city in the exercise of 
due care ‘‘should have known”’ of the existence of a 
danger, but that does not amount to willful miscon- 
duct. An actor cannot act willfully in failing to re- 
move a danger when he has no knowledge of it. 

The city has also assigned as error the finding of 
the trial court that the plaintiffs were not guilty of 
contributory negligence. An actor is contributorily 
negligent if he breaches the duty imposed upon him 
by law to protect himself from injury; if his actions 
concur and cooperate with actionable negligence of 
the defendant; and if his actions contribute to his in- 
juries as a proximate cause. Stephen v. City of Lin- 
coln, 209 Neb. 792, 311 N.W.2d 889 (1981). A child is 
required to exercise that degree of care which a per- 
son of that age would naturally and ordinarily use in 
the same situation under the same circumstances. 
Huff v. Ames, 16 Neb. 139, 19 N.W. 623 (1884); Cam- 
erlinck v. Thomas, 209 Neb. 848, 312 N.W.2d 260 
(1981). 

Although we have concluded that no ‘‘willful or 
malicious’’ negligence existed on the part of the city, 
we believe the evidence in this case shows that the 
plaintiffs were contributorily negligent sufficient to 
bar their recovery as a matter of law. The finding 
of the trial court to the contrary was clearly wrong. 

The use of firecrackers in the city of Omaha and 
within the park was prohibited by ordinance, as well 
as by park regulation. The plaintiffs had been 
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warned by their parents that fireworks were danger- 
ous and that they should be careful when using 
them. The plaintiffs testified that they were aware 
of the danger involved in using fireworks. The de- 
gree of care required increases when an actor is 
dealing with a dangerous activity such as exploding 
firecrackers. See Martinez v. Hoveling, 184 Neb. 
560, 169 N.W.2d 428 (1969). Despite these warnings, 
the evidence is that the plaintiffs were lighting fire- 
crackers above the opening in the drum and drop- 
ping lighted firecrackers into the drum. 

Although there is conflicting testimony with re- 
gard to whether the boys noticed the ‘‘flammable’’ 
marking on the drum, the label was plainly visible, 
and the plaintiffs testified that they understood what 
the term ‘‘flammable’’ meant. In the exercise of 
proper care the boys should have seen the warning 
label on the top of the drum upon which they were 
lighting firecrackers. Moreover, they should have 
known that dropping lighted firecrackers into the 
drum created an unreasonable risk of explosion. 

In the following cases the actions of children with 
regard to their use of firecrackers was held to be 
contributory negligence: Thornton v. Ionia Free 
Fair Association, 229 Mich. 1, 200 N.W. 958 (1924) 
(14-year-old, who had experience with firecrackers, 
held negligent in setting off firecrackers he found at 
fairgrounds); Mathews v. City of Albany, 36 Cal. 
App. 2d 147, 97 P.2d 266 (1939) (12-year-old who had 
knowledge of properties of fireworks held contribu- 
torily negligent); Shelanie v. National Fireworks As- 
sociation, 487 S.W.2d 921 (Ky. App. 1972) (14-year-old 
who admitted he knew and had been warned about 
dangers of fireworks held contributorily negligent). 

The judgment of the district court is reversed and 
the cause remanded with directions to dismiss the 
petition. 

REVERSED AND REMANDED 
WITH DIRECTIONS. 
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SHANAHAN, J., dissenting. 

The majority opinion misconstrues the Recreation 
Liability Act, Neb. Rev. Stat. §§ 37-1001 through 
37-1008 (Reissue 1978). Section 37-1001 states: ‘‘The 
purpose of sections 37-1001 to 37-1008 is to encourage 
owners of land to make available to the public land 
and water areas for recreational purposes by limit- 
ing their liability toward persons entering thereon 
and toward persons who may be injured or other- 
wise damaged by the acts or omissions of persons 
entering thereon.’’ The legislative history of the 
Recreation Liability Act and numerous interpreta- 
tive decisions by courts of states having statutes 
similar to the Nebraska act compel the conclusion 
that the act does not apply to the present case. The 
Recreation Liability Act is designed to encourage 
public access to and recreational use of privately 
held undeveloped lands. To induce the private land- 
owner’s permission for such public use, the Legisla- 
ture has promised reduced exposure to liability for 
injuries occurring in recreational areas opened to 
the public. See, Tallaksen v. Ross, 167 N.J. Super. 
1, 400 A.2d 485 (1979); Harrison v. Middlesex Water 
Company, 158 N.J. Super. 368, 386 A.2d 405 (1978); 
Michalovic v. Racing Assn, 79 A.D.2d 82, 436 
N.Y.S.2d 468 (1981); Johnson v. Stryker Corp., 70 Ill. 
App. 3d 717, 388 N.E.2d 932 (1979); Cedeno v. Lock- 
wood, Inc., 250 Ga. 799, 301 S.H.2d 265 (1983). ‘‘The 
purpose of this [recreational use legislation] is to 
limit the liability of private landowners, thereby en- 
couraging them to make their property available for 
public recreation.... Thus, there is an objective 
basis for the aim of recreational use acts: to pro- 
mote increased public access to private lands by re- 
ducing the liability of landowners and occupiers.”’ 
Barrett, Good Sports and Bad Lands: The Applica- 
tion of Washington’s Recreational Use Statute Limit- 
ing Landowner Liability, 53 Wash. L. Rev. 1, 3-4 
(1977). By the Recreation Liability Act the state 
avoids expensive acquisition of considerable land for 
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public recreational use, that is, state-owned or 
-leased areas, and in return grants restricted or 
limited liability to private landowners providing 
areas for public recreation. Consequently, the ques- 
tion of negligence in operating a city park is not 
within the purview of the Recreation Liability Act. 
Putting aside the particular situation involved in this 
case, patrons of public parks should be alert to the 
effect of the majority opinion and its rule regarding 
care required in operating a municipal park, i.e., re- 
sponsibility for injury caused only by willful or maili- 
cious failure to protect the public admitted without 
charge to any city park. 

Without conceding applicability of the Nebraska 
Recreation Liability Act to the present case, we dis- 
agree with other aspects of the majority opinion. 

There were 46 camper pads within the city park. 
Ray Stoops, grandfather of the plaintiffs, paid $10.50 
to park his trailer on camper pad No. 25. The fee or 
charge entitled the Stoopses to 3 days’ occupancy of 
the camper pad, namely, until July 6, according to 
registration receipt No. 6268 issued by the park care- 
taker for pad No. 25. Also, in exchange for the fee, 
the city provided Stoops with electrical service for 
his camper pad, or, as the city superintendent of 
parks testified, Stoops was ‘‘allowed to plug into the 
electrical stanchion that’s at that particular pad for 
his trailer.’’ Electrical service was not available to 
everyone entering the park but was provided only to 
those paying for particular camper pads. As testi- 
fied by city park employees, the superintendent of 
parks, district foreman, and caretaker for the park, 
Stoops had ‘‘exclusive possession’’ of pad No. 25, for, 
as the superintendent of parks testified, ‘‘That’s the 
whole intent.’’ The district park foreman acknowl- 
edged that when a person ‘‘rented’’ a pad, that per- 
son was entitled to exclusive use to the extent that, 
upon request by the paying occupant of the pad, 
park personnel would remove any unwanted or un- 
authorized person intruding upon the camper pad. 
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If those efforts of park personnel were unsuccessful, 
police would be summoned to remove the unwanted 
intruder. As described by the park caretaker: ‘‘I 
would call the cruiser.’’ The park caretaker also 
testified there was no restriction regarding visitors 
to Stoops’ camper pad, including visits by Stoops’ 
grandchildren, which was ‘‘consistent with the fee 
that he paid.”’ 

The majority opinion acknowledges that Stoops 
paid ‘‘a fee... for the right to park a camper upon 
a specific pad.” Although the majority feels that 
the nature of negligence under the Recreation Lia- 
bility Act turns only on the presence or absence of a 
charge for admission, an admission fee is not the 
sole determinant regarding the type or degree of 
negligence required for liability under the act. The 
March 26, 1965, Committee Statement on L.B. 280 
(Recreation Liability Act), of the Agriculture and 
Recreation Committee, contains the following: ‘‘The 
act provides no inherent limitations on liability for 
willful or malicious failure to guard or warn against 
a dangerous condition, use, structure, or activity, or 
for injury suffered in any case when a charge is 
made unless that charge be in the nature of rent.” 
(Emphasis supplied.) Stoops’ use and occupancy 
of the camper pad included benefits and rights not 
enjoyed by the general public admitted to the park, 
and even included exclusion of the public from the 
camper pad, if Stoops saw fit. Stoops acquired such 
benefits and rights by payment of the fee or charge 
not required of the general public for admission to 
the park. In the final analysis, and by any 
reasonable definition or- construction, the charge 
paid by Stoops was rent, that is, consideration or 
compensation ‘‘paid for use or occupation of proper- 
ty.’”’ Black’s Law Dictionary 1166 (5th ed. 1979). See, 
Modular Concepts, Inc. v. So. Brunswick Twp., 146 
N.J. Super. 138, 369 A.2d 32 (1977); Rosewood Corp. v. 
Transamerica Ins., 57 Ill. 2d 247, 311 N.E.2d 673 
(1974); Whiting Paper Co. v. Holyoke Water Power 
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Co., 276 Mass. 542, 177 N.E. 574 (1931); White Roof: 
ing Company v. Wheeler, 39 Ala. App. 662, 106 So. 2d 
658 (1957); Kennedy v. Boston-Continental Nat. 
Bank, 11 F. Supp. 611 (D. Mass. 1935); Young v. 
Home Telephone Co., 201 S.W. 635 (Mo. App. 1918). 
“Charge,’’ within the Recreation Liability Act, in- 
cludes not only payment for admission to a recrea- 
tional area but also the charge paid for the use or oc- 
cupancy of a site within the recreational area. The 
Recreation Liability Act was clearly intended to pre- 
serve rights of persons injured by ordinary negli- 
gence of the landowners charging rent as in the case 
now before us. 

As one of the grounds for denying recovery by the 
plaintiffs, the majority states: ‘‘Moreover, the fee 
for use of camper pad No. 25 was paid by Evelyn 
Stoops [plaintiffs’ grandmother] and not by the 
plaintiffs.’’ Lurking within the majority opinion is 
the requirement of privity—liability dependent upon 
a precedent contractual relationship between the in- 
jured person and the negligent tort-feasor. ‘‘At one 
time a showing of privity was considered necessary 
to occasion liability for negligence, but the courts 
have been getting away from that doctrine and 
many have entirely repudiated and discarded it; and 
under the modern doctrine liability is based on fore- 
seeability rather than privity.’’ 65 C.J.S8. Negli- 
gence § 4(11) at 502 (1966). Justice Cardozo, almost 
70 years ago, rejected the condition or requirement 
of privity in a product liability suit for negligence, 
when he stated in MacPherson v. Buick Motor Co., 
217 N.Y. 382, 390, 394, 111 N.E. 1050, 1053-54 (1916): 
‘‘We have put aside the notion that the duty to safe- 
guard life and limb, when the consequences of negli- 
gence may be foreseen, grows out of contract and 
nothing else.... [FJoresight of the consequences 
involves the creation of a duty.’’ As expressed in 
Nelson v. Union Wire Rope Corp., 31 Ill. 2d 69, 86, 199 
N.E.2d 769, 779 (1964): ‘‘It is axiomatic that every 
person owes to all others a duty to exercise ordinary 
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care to guard against injury which naturally flows 
as a reasonably probable and foreseeable conse- 
quence of his act, and that such duty does not de- 
pend upon contract, privity of interest or the prox- 
imity of relationship, but extends to remote and un- 
known persons.’’ See, also, Webel v. Yale Univer- 
sity, 125 Conn. 515, 7 A.2d 215 (1939); cf., McKinley 
v. Slenderella Systems of Camden, N.J., Inc., 63 N.J. 
Super. 571, 165 A.2d 207 (1960); Robinson v. Colebrook 
Guaranty Bank, 109 N.H. 382, 254 A.2d 8387 (1969). 
Today, most courts adhere to the rule that duty as 
an element of negligence is based not on privity but 
on foreseeability that harm may result if care is not 
exercised. See, Harvard v. Palmer & Baker Engi- 
neers, Inc., 293 Ala. 301, 302 So. 2d 228 (1974); Orlo v. 
Connecticut Co., 128 Conn. 231, 21 A.2d 402 (1941); cf. 
J’Aire Corp. v. Gregory, 24 Cal. 3d 799, 598 P.2d 60, 
157 Cal. Rptr. 407 (1979). ‘‘The duty of vigilance to 
prevent injury has its source in the law applicable to 
human relations rather than in a narrow conception 
of privity.”” 57 Am. Jur. 2d Negligence § 37 at 385 
(1971). In the case before us it was foreseeable that 
family members, including the Stoopses’ grandchil- 
dren, would be visiting Ray and Evelyn Stoops at 
their trailer. This foreseeability resulted in the 
city’s duty to use reasonable care in protecting 
Stoops’ visitors, namely, guarding against injuries 
caused by hazards such as the barrel bomb on pad 
No. 25. It is some small solace that the explosion 
did not launch the trailer from the pad. ‘‘The rule of 
reasonable care under the circumstances could not 
limit the conduct of Robinson Crusoe as he was first 
situated. But as soon as he saw the tracks in the 
sand, the rule began to have vitality. He then had 
notice that there might be other persons on the is- 
land, and this knowledge of their presence made it 
his duty as a reasonable man to use reasonable care 
to the end that no act of his should injure them.”’ 
Huckabee v. Grace, 48 Ga. App. 621, 628, 173 S.E. 744, 
749 (1934). Footprints, camper pads, and trash bar- 
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rels; the result is the same. At sea on privity, Ne- 
braska jurisprudence will find itself on an island 
without even Crusoe. 

Established park policy called for removal of any 
barrel not placed in the park by the city. The city 
had no black barrels as a part of the trash collection 
system for the park. (On July 5, after the explosion 
and in front of the caretaker’s house in the park, an 
arson investigator for the Omaha Police Department 
found a similar ‘‘55-gallon drum, trash-can’’ bearing 
a precaution about contents with an ‘‘extremely high 
flash point.’’) City employees made frequent trips 
in the area of pad No. 25 and daily removed trash 
from the other, differently colored barrel sitting 
inches from the black barrel. The city’s activity, or 
more aptly the city’s inactivity, and the barrel’s con- 
tinued presence at pad No. 25 would lead anyone to 
conclude there was nothing dangerous in that set- 
ting. As testified by Evelyn Stoops, grandmother of 
the plaintiffs: ‘‘Anything in the park is supposed to 
be safe....’’ Under the circumstances one would 
reasonably believe and rely that the city had pro- 
vided a safe park and not a dump for a discarded, 
dangerous barrel containing combustible material. 
“““TIn determining the sufficiency of the evidence to 
sustain a judgment, it must be considered in the 
light most favorable to the successful party. Every 
controverted fact must be resolved in his favor and 
he is entitled to the benefit of every inference that 
can reasonably be deduced from the evidence.’ ([Ci- 
tations omitted.] Moreover, under the Political 
Subdivisions Tort Claims Act, section 23-2406, R.R.S. 
1943, the ‘findings of a District Court under the act 
will not be disturbed on appeal unless they are 
clearly wrong.’ [Citation omitted.]’’ Daniels v. An- 
dersen, 195 Neb. 95, 98, 237 N.W.2d 397, 400 (1975). 
Negligence—the city’s negligence and contributory 
negligence of the plaintiffs—was a question of fact 
resolved by the trial court in favor of the plaintiffs. 
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That conclusion and determination is not clearly 
wrong. 

For these reasons the judgment of the trial court 
should have been affirmed. 

WHITE and GRANT, JJ., join in this dissent. 


DALLAS R. SCHROEDER AND F'REDA F’. SCHROEDER, 
DOING BUSINESS AS SCHROEDER’S STANDARD AND THE 
GROCERY HOUSE, APPELLEES, v. NEBRASKA LIQUOR 
CONTROL COMMISSION ET AL., APPELLANTS, 
344 N.W.2d 463 


Filed February 17, 1984. No. 83-060. 


Appeal from the District Court for Dawson Coun- 
ty: HucuH Stuart, Judge. Reversed and remanded 
with directions. 


Paul L. Douglas, Attorney General, and Terry R. 
Schaaf, for appellants. 


Donn K. Nelson of Armbruster, Nelson & Hart, for 
appellees. 


BOSLAUGH, WHITE, HASTINGS, and SHANAHAN, JJd., 
and BRopkeEy, J., Retired. 


PER CURIAM. 

The Nebraska Liquor Control Commission (com- 
mission) appeals the order of the Dawson County 
District Court, which reversed the commission’s 
order denying the application of Dallas R. Schroeder 
and Freda F. Schroeder (Schroeders) and directed 
issuance of a license to Schroeders in accordance 
with their application. We reverse and remand with 
directions. 

On July 9, 1982, the commission denied Schroe- 
ders’ application for a retail beer license, off-sale 
only, to be located within Cozad, Nebraska. The 
solitary finding of the commission for denial of the 
application and license was ‘‘the local governing 
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body recommended denial’ of the application. 

This matter is controlled by our opinion in Mc- 
Chesney v. City of No. Platte, ante p. 416, 348 
N.W.2d 925 (1984), which was issued on February 
10. 

Therefore, in accordance with the rule and reason 
contained in McChesney v. City of No. Platte, supra, 
the judgment of the district court is reversed, and 
the cause is remanded with directions to the district 
court to remand the case to the commission to make 
findings of fact and conclusions of law supporting 
the order which it may issue. 

REVERSED AND REMANDED WITH DIRECTIONS. 


STATE OF NEBRASKA EX REL. NEBRASKA STATE BaR 
ASSOCIATION, RELATOR, V. THOMAS C. DOERR, 
RESPONDENT. 

344 N.W.2d 464 


Filed February 17, 1984. No. 83-142. 


1. Disciplinary Proceedings: Appeal and Error. In determining 
whether and to what extent discipline should be imposed, it is 
necessary that we consider the nature of the offense, the need for 
deterring others, the maintenance of the reputation of the bar as a 
whole, the protection of the public, the attitude of the offender gen- 
erally, and his present or future fitness to continue in the practice 
of law. 

2. Disciplinary Proceedings. Cumulative acts of misconduct are dis- 
tinguishable from isolated incidents of neglect and therefore justify 
more serious sanctions. 

An attorney who negiects a matter entrusted to him has 

failed to act competently. 


Original action. Judgment of disbarment. 


Alison L. Larson, for relator. 


Charles F. Gotch of Cassem, Tierney, Adams, 
Gotch & Douglas, for respondent. 


KrivosHa, C.J., BOSLAUGH, HASTINGS, CAPORALE, 
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Retired. 


PER CURIAM. 

This is an original proceeding wherein the Nebras- 
ka State Bar Association, relator, filed formal 
charges against Thomas C. Doerr, respondent, who 
was admitted to the practice of law in this state on 
June 24, 1960. 

Formal charges in two counts were filed against 
respondent in this court on February 24, 1983. 

With respect to the first count respondent was en- 
gaged, sometime prior to August 30, 1977, to probate 
the last will and testament of one Louis Henry Heil, 
respondent’s great-uncle. On August 30, 1977, 
Martha Bohlsen, an aunt of the respondent, was ap- 
pointed as the personal representative and trustee 
for the testamentary trusts created by the will. 
Bohlsen left the estate, which had a value of ap- 
proximately a quarter of a million dollars and was 
to be distributed to 22 beneficiaries, entirely in re- 
spondent’s hands. Among the testamentary trusts 
to be created was one for the Lutheran Family and 
Social Service of Nebraska. Bohlsen was named as 
trustee. Several requests, beginning in December 
1981, by Lutheran Family Service for information 
concerning why it had received no money went un- 
answered. On April 15, 1982, Lutheran Family Serv- 
ice filed a petition in the Douglas County Court, 
which sought an accounting and removal of Bohlsen 
as trustee. Neither respondent nor Bohlsen ap- 
peared at the hearing as originally scheduled. When 
the hearing was ultimately held, respondent ap- 
peared and represented that he would forthwith file 
an estate accounting and report. Such did not occur, 
and on December 14, 1982, the trustee was replaced 
and Lutheran Family Service filed another petition 
to remove the personal representative. On 
December 30, 1982, the court removed Mrs. Bohlsen 
as personal representative as well and appointed a 
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successor personal representative. The successor 
representative continued to encounter difficulties in 
obtaining from respondent the documents and other 
information required to make an accounting and re- 
port for the estate and to file certain tax returns for 
the years 1977 through 1982 which respondent had 
failed to file. By August of 1983 the successor repre- 
sentative was successful in obtaining the necessary 
information. Although there was no evidence of 
misappropriation of estate or trust assets, the docu- 
ments supplied by respondent to the successor rep- 
resentative established that estate and trust funds 
had not been properly segregated from other funds. 

The foregoing conduct resulted in the charge that 
respondent violated the oath of his office requiring 
that as an attorney he faithfully discharge his duties 
and refrain from impeding or obstructing the admin- 
istration of justice. Neb. Rev. Stat. § 7-104 (Reissue 
1977); State ex rel. Nebraska State Bar Assn. v. Mc- 
Arthur, 212 Neb. 815, 326 N.W.2d 173 (1982). He was 
also charged with violating disciplinary rules 1-102, 
6-101, and 9-102 of the Code of Professional Responsi- 
bility. These disciplinary rules provide in part as 
follows: ‘‘DR 1-102....A. <A lawyer shall not: 1. 
Violate a Disciplinary Rule.... 4. Engage in con- 
duct involving dishonesty, fraud, deceit, or misrep- 
resentation.”’ 


“DR 6-101.... A. A lawyer shall not: ... 3. 
Neglect a legal matter entrusted to him.”’ 
“DR 9-102.... B. A lawyer shall: 1. Promptly 


notify a client of the receipt of his funds, securities, 
or other properties. 2. Identify and label securities 
and properties of a client promptly upon receipt and 
place them in a safe deposit box or other place of 
safekeeping as soon as practicable. 3. Maintain 
complete records of all funds, securities, and other 
properties of a client coming into the possession of 
the lawyer and render appropriate accounts to his 
client regarding them. 4. Promptly pay or deliver 
to the client as requested by a client the funds, 
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securities, or other properties in the possession of 
the lawyer which the client is entitled to receive.’’ 

As to the second count, the record establishes that 
respondent was retained on February 9, 1982, by 
Barbara and Gary Keiser to defend a suit which had 
been filed against them on January 25, 1982, in the 
district court for Douglas County, Nebraska. A de- 
fault judgment was taken against the Keisers on 
April 6, 1982, as a consequence of respondent’s fail- 
ure to act in accordance with his engagement. On 
July 9, 1982, the Keisers filed suit against the re- 
spondent, seeking to recover from him the amount 
of their loss. Respondent paid to the plaintiffs the 
amount for which they prayed. 

As a result of the foregoing conduct, respondent 
was charged with the violation of his oath of office 
and with violating disciplinary rules 1-102 and 6-101, 
as set forth above. 

On March 4, 1983, a third count was ‘filed against 
respondent in this court. In connection therewith 
the record shows that respondent failed to timely re- 
spond and deliver trust funds to the heirs of one 
Rose Veylupek, who died in May of 1982. The funds 
had been put in trust prior to June 26, 1956, by re- 
spondent’s father, also a lawyer. Respondent had 
continued to hold the funds in trust following his 
father’s death in 1974. After Mrs. Veylupek’s death 
her son made several written requests concerning 
an accounting of those trust assets. Doerr failed to 
respond. After a complaint was filed against him on 
January 17, 1983, the funds were distributed to the 
heirs of Mrs. Veylupek on July 27, 1983. 

As a result of the conduct which is the subject of 
the third count, respondent was charged with violat- 
ing his oath of office and with violating disciplinary 
rules 1-102, 6-101, and 9-102. In connection with this 
count disciplinary rule 1-102 provides that a lawyer 
shall not violate a disciplinary rule nor ‘‘6. Engage 
in any other conduct that adversely reflects on his 
fitness to practice law.’ The language of discipli- 
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nary rules 6-101 and 9-102 related to this count is as 
previously set forth. 

In addition, the record reflects that on November 
17, 1981, respondent was privately reprimanded for 
his failure to handle other estates with reasonable 
dispatch. The record does not reveal the number or 
the details of those transactions. 

Respondent was inattentive to the disciplinary pro- 
ceedings resulting in the charges presently before us, 
including being a full 1144 hours late at the hearing be- 
fore the Committee on Inquiry of the Second Disci- 
plinary District held on January 13, 1983. 

Respondent does not dispute the conduct charged 
against him. His explanation essentially is that he 
was not suited by temperament, experience, or 
training to carry out his professional engagements. 
He argues that upon graduation from law school he 
joined his father in the practice of law, but was per- 
mitted to do little more than function as a law clerk; 
he was neither permitted to interview clients nor to 
appear in court. In short, he was not allowed to 
develop as a lawyer. Consequently, he is not com- 
fortable with adversarial proceedings. He was not 
trained nor required to keep regular office hours, al- 
though he did work in an office maintained at his 
home. A fire at his home in late 1979 impaired his 
ability, for a period of about 3 months, to devote 
himself to his practice, and damaged his papers, in- 
cluding those involved in the Heil estate. In addi- 
tion, his wife’s health was such that his family obli- 
gations—there are three children—demanded much 
of his time, and more than is the usual case. 

He assures us he now limits his practice to mat- 
ters he is competent to handle and that he is current 
on all of his engagements. Attorney James Nanfito, 
with whom respondent has shared offices since his 
admission to practice, has offered to assist respond- 
ent, and reports that respondent has made progress 
in assuming the management of his practice. Mr. 
Nanfito, to his credit, has indicated a willingness to 
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continue to help respondent discharge his profes- 
sional! duties. 

At the suggestion of his attorney in these proceedad- 
ings, respondent was examined on April 18, 1988, by 
Dr. Merle E. Sjogren, a psychiatrist. Dr. Sjogren 
found that respondent has a keen intellect, testing in 
the 93d to 97th percentile mental ability range. He 
demonstrates no psychopathology or thought proc- 
ess disorder, but did show ‘‘some leveling of his en- 
thusiasm,’’ which Dr. Sjogren associated with a 
mild depression which respondent ‘‘was very resis- 
tive to dealing with.’’ Dr. Sjogren found respondent 
to have a “‘procrastinating type of personality’ and 
had ‘‘some emotional crisis which was reactive to a 
situational work stress variable.’’ According to Dr. 
Sjogren, respondent ‘‘doesn’t particularly appreci- 
ate the legal profession ...and he feels very un- 
comfortable in it as it is, he would prefer to be in 
mechanical type of legal work which would be, ac- 
cording to him [respondent], patent type of attorney 
but there is very little of that in this locality.”’ Dr. 
Sjogren stated that ‘it may be necessary for him 
{respondent] to consider a different vocation which 
may be risky in an individual of this age.”’ 

The real question in this case is one of determining 
what disciplinary sanction is appropriate. As we 
have observed in the past, in determining whether 
and to what extent discipline should be imposed, it is 
necessary that we consider the nature of the offense, 
the need for deterring others, the maintenance of the 
reputation of the bar as a whole, the protection of 
the public, the attitude of the offender generally, and 
his present or future fitness to continue in the prac- 
tice of law. State ex rel. Nebraska State Bar Assn. 
v. McArthur, 212 Neb. 815, 326 N.W.2d 173 (1982). We 
have also declared that cumulative acts of mis- 
conduct are distinguishable from isolated incidents 
of neglect and therefore justify more serious sanc- 
tions. State ex rel. NSBA v. Frank, 214 Neb. 825, 336 
N.W.2d 557 (1983). 
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The referee appointed by this court recommended 
that respondent’s license to practice law be sus- 
pended for 1 year. It is clear, however, that this 
court has the obligation to review the evidence de 
novo upon the record and to determine if discipline 
should be imposed and, if it should, the extent there- 
of. State ex rel. NSBA v. Frank, supra. 

This is not a case which involves dishonesty or 
other moral turpitude. But such are not the only 
grounds for disciplining lawyers. We have held on 
prior occasions that violation of any of the ethical 
standards relating to the practice of law, or any con- 
duct of an attorney which tends to bring the courts 
or legal profession into disrepute, constitutes 
grounds for suspension or disbarment. State ex rel. 
Nebraska State Bar Association v. Walsh, 206 Neb. 
737, 294 N.W.2d 873 (1980); State ex rel. Nebraska 
State Bar Assn. v. Ledwith, 197 Neb. 572, 250 N.W.2d 
230 (1977). 

It is also true that although respondent initially 
failed to respond to the bar’s concerns about his con- 
duct, he now has devoted his attention to these pro- 
ceedings. The fact remains, however, that the evi- 
dence establishes not sporadic, isolated acts of pro- 
crastination but, rather, a long-established pattern 
of neglecting professional engagements. We have 
held that an attorney who neglects a matter en- 
trusted to him has failed to act competently. State 
ex rel. Nebraska State Bar Assn. v. Divis, 212 Neb. 
699, 325 N.W.2d 652 (1982). Respondent has had 24 
years in which to learn and understand the nature 
and demands of his profession. He has failed to do 
so. We see nothing which convinces us _ that 
respondent has, or ever will, acquire the character- 
istics required of a practicing attorney. Members 
of the public who entrust their affairs to those li- 
censed to practice law in this state are entitled, 
among other things, to have them attended to in a 
reasonably timely fashion. 

We do not believe that suspension of respondent’s 
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license would serve any useful purpose in this case. 
While a suspension would punish respondent and 
likely deter others, the resulting period of profes- 
sional inactivity would not further respondent’s un- 
derstanding of the requirements and demands of the 
practice of law. 

When we balance the need to protect the public, 
the nature of respondent’s offenses, the need for de- 
terring others, and the reputation of the bar as a 
whole against respondent’s interest in preserving his 
privilege to practice law, we must conclude that the 
only appropriate judgment is to disbar the respond- 
ent. Accordingly, we enter a judgment of disbar- 
ment. 

JUDGMENT OF DISBARMENT. 

CAPORALE, J., dissenting in part. 

I agree that respondent’s conduct is such that dis- 
ciplinary action is appropriate. I also agree with 
the clear implication of the majority opinion that 
justice cannot, and this jurisdiction will not, tolerate 
interminable procrastinations. In my mind such 
should certainly be the case. Indeed, such should be 
the case whether unreasonable delay be practiced 
by the lawyers who serve justice or the judges who 
administer it. 

It seems to me, however, that the sanction in this 
case is entirely too harsh, unnecessary, and dispro- 
portionate to what has been done in the past. At the 
very moment when, after two dozen years, respond- 
ent demonstrates a glimmer of understanding the 
nature and requirements of his profession, we make 
it impossible for him to demonstrate that he is in- 
deed capable of serving the public as a lawyer. 

Less than a year ago, we suspended for 1 year one 
who had accepted a retainer from his client, failed 
to render the service for which he was retained, lied 
to his client about his inactivity, and, in a separate 
matter, failed to disclose the withdrawal of estate 
funds. State ex rel. NSBA v. Tomek, 214 Neb. 220, 
333 N.W.2d 409 (1983). In State ex rel. Nebraska 
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State Bar Assn. v. Divis, 212 Neb. 699, 325 N.W.2d 652 
(1982), we publicly reprimanded and placed on pro- 
bation for 1 year a member of the bar who failed to 
‘“‘act competently by neglecting a matter entrusted 
to him.’”’ Id. at 700, 325 N.W.2d at 653. I recognize 
that there is both a quantitative and qualitative dif- 
ference between the isolated acts presented by the 
record in Divis and the series of inordinate procras- 
tinations presented by this record. Nonetheless, it 
seems to me that sacrificing respondent’s profes- 
sional life without first giving him an opportunity to 
remedy his conduct is too high a tax to impose in 
order that others may be deterred or the bar’s repu- 
tation protected. 

The public could be protected and all other pur- 
poses of discipline served by publicly censuring re- 
spondent and placing him on probation for a period 
of 3 years, during which period he would be subject 
to disbarment should he lapse into his old habits. 
The terms of probation would require that he pro- 
cure and maintain malpractice insurance in an 
amount not less than $500,000; institute and maintain 
a calendar control system for all professional en- 
gagements; display such system to Counsel for Dis- 
cipline of the Nebraska State Bar Association; and 
submit to monitoring of continuing compliance with 
the conditions of probation by Counsel for Discipline 
or his designate, with any material deviation there- 
from to be reported to this court for appropriate ac- 
tion. 

SHANAHAN, J., joins in this dissent. 


CHARLES V. SEDERSTROM, JR., TRUSTEE, ET AL., 
APPELLANTS, V. MELVIN L. BURGE ET AL., APPELLEES. 
343 N.W.2d 770 


Filed February 17, 1984. No. 83-163. 


1. Contracts: Evidence. If negotiations between the parties result in 
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an agreement which is reduced to writing, the written agreement is 
the only competent evidence of the contract in the absence of fraud, 
mistake, or ambiguity. 

2. Contracts: Parol Evidence. Oral testimony is not admissible 
under the ambiguity exception to the parol evidence rule to estab- 
lish an understanding at variance with the plain terms of the 
written instrument. 

Appeal from the District Court for Douglas Coun- 
ty: JoHNn T, GRANT, Judge. Affirmed. 


David P. Stokes of Erickson, Sederstrom, Leigh, 
Eisenstatt, Johnson, Kinnamon, Koukol & Fortune, 
P.C., for appellants. 


Alan J. Mackiewicz of Lich, Herold & Mackiewicz, 
for appellees. 


BOSLAUGH, WHITE, HASTINGS, and SHANAHAN, JJ., 
and BRopkKeEy, J., Retired. 


BoSsLAUGH, J. 

The plaintiffs appeal from the order of the district 
court dismissing their petition for foreclosure of a 
trust deed executed by the defendants Melvin L. 
Burge and Mary A. Burge. 

The record shows that the trust deed in question 
was executed by the defendants to secure a loan in 
the amount of $16,000 from American Securities & 
Loan, Inc., to Derald D. Lucht and Karen L. Lucht. 
The loan to the Luchts was secured by a trust deed 
on a residence property in Plattsmouth, Nebraska, 
owned by the Luchts. The trust deed from the 
Burges pledged a residence property in Omaha, Ne- 
braska, owned by the Burges, and was given as ad- 
ditional security and collateral for the Lucht loan 
pursuant to a hypothecation agreement. 

Because the defendants wanted to limit their expo- 
sure on the Lucht loan to $6,000, the president of 
American Securities delivered a letter to the Burges 
at the time the trust deed was executed, which 
stated: ‘‘Upon the reduction of the principal bal- 
ance of said loan to $10,000.00, then American Secu- 
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rities & Loan, Inc. does hereby warrant to deed and 
reconviene [sic] 5602 Oak Street to Melvin L. Burge 
and Mary A. Burge.’’ 

Several days later an addendum to the trust deed 
was executed, which contained this provision: ‘‘(4) 
That notwithstanding any of the terms of the Trust 
Deed, upon the reduction of the principal balance of 
said loan to $10,000.00, the parties hereto agree to 
deed and convey the aforedescribed real estate back 
to Melvin L. Burge and Mary A. Burge.”’ 

On April 13, 1981, the Luchts filed a voluntary peti- 
tion in bankruptcy. The Plattsmouth, Nebraska, 
property was surrendered to American Securities, 
which sold the property and applied the proceeds to 
the Lucht loan. As a result, the balance due was re- 
duced to $7,745.74 as of December 28, 1981. This ac- 
tion was commenced December 31, 1981. On Janu- 
ary 8, 1982, the defendant Melvin L. Burge de- 
manded that the trust deed be released and the 
Omaha residence property be reconveyed by Ameri- 
can Securities. 

The plaintiffs contend that the word ‘‘reduction,’’ 
used in the letter from the president of American 
Securities, and in the addendum to the trust deed, 
meant ‘‘reduction by regular payments according to 
the terms of the loan agreement.’’ Brief for Appel- 
lants at 9. On the theory that the terms of the agree- 
ment were vague and ambiguous, the plaintiffs of- 
fered testimony by the president of American Secu- 
rities that the plaintiffs expected the defendants to 
pay $6,000 to American Securities in the event of a 
default on the Lucht loan. Over an objection based 
on the parol evidence rule, the president testified 
that ‘‘reduce’’ was a term of art in the loan business 
and that to ‘‘reduce a loan’’ means through pay- 
ments according to the terms of the loan and not 
through a sale of collateral. 

The trial court found generally for the defendants: 
that the terms of the agreement were clear; that 
parol evidence was not admissible to explain the 
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agreement; and that before the plaintiffs could re- 
cover it would be necessary to effectively change or 
reform the agreement between the parties to read 
“reduction by regular payments by the Luchts.”’ 

If negotiations between the parties result in an 
agreement which is reduced to writing, the written 
agreement is the only competent evidence of the 
contract in the absence of fraud, mistake, or ambi- 
guity. Silverman v. Arbor Street Partnership, 213 
Neb. 628, 330 N.W.2d 904 (1983). Oral testimony is 
not admissible under the ambiguity exception to the 
parol evidence rule to establish an understanding at 
variance with the plain terms of the written instru- 
ment. Spilker v. First Nat. Bank d& Trust Co., 211 
Neb. 540, 319 N.W.2d 429 (1982). 

We think the terms of the agreement between the 
parties in this case were clear and definite, not 
vague or ambiguous. Consequently, parol evidence 
was not admissible on the theory that the agreement 
was ambiguous and subject to construction to estab- 
lish a meaning not expressed in the agreement. 

The judgment of the district court is correct, and 
itis affirmed. The defendants Melvin L. Burge and 
Mary A. Burge are allowed $750 for the services of 
their attorneys in this court. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. PETER HOCHSTEIN, 
APPELLANT. 
344 N.W.2d 469 


Filed February 17, 1984. No. 83-254. 


1. Post Conviction: Appeal and Error. A motion for post conviction 
relief cannot be used as a substitute for an appeal or to secure a 
further review of issues already litigated. 

. A defendant in a post conviction proceeding may 

not raise questions which could have been raised on direct appeal 

unless the questions are such that they would make the judgment of 
conviction void or voidable under the state or federal Constitution. 
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One seeking post conviction relief has the burden 
of establishing the basis for such relief, and the findings of the dis- 
trict court will not be disturbed on appeal unless they are clearly 
erroneous. 

4. Post Conviction: Effectiveness of Counsel: Proof. In order to es- 
tablish a right to post conviction relief based on a claim of ineffec- 
tive counsel, the criminal defendant has the burden to prove that 
counsel failed to perform at least as well as a lawyer with ordinary 
training and skill in the criminal law or that he failed to conscien- 
tiously protect his client’s interests. 

5. Post Conviction: Effectiveness of Counsel: Proof: Appeal and 
Error. In a post conviction case the person challenging the compe- 
tency of counsel has the burden of proof to establish the incompe- 
tency of counsel, and the findings of the district court denying relief 
will not be disturbed on appeal unless clearly erroneous. 


Appeal from the District Court for Douglas Coun- 
ty: JOHN T. GRANT, Judge. Affirmed. 


David L. Herzog and Alan G. Stoler, for appellant. 


Paul L. Douglas, Attorney General, and J. Kirk 
Brown, for appellee. 


KRIvosHa, C.J., BOSLAUGH, WHITE, CAPORALE, and 
SHANAHAN, JJ., and Bropkey, J., Retired, and 
COLWELL, D.J., Retired. 


PER CURIAM. 

The appellant, Peter Hochstein, appeals from an 
order entered by the district court for Douglas Coun- 
ty, Nebraska, denying Hochstein’s request for post 
conviction relief sought pursuant to the Nebraska 
Post Conviction Act, Neb. Rev. Stat. §§ 29-3001 et seq. 
(Reissue 1979). We have thoroughly and meticu- 
lously reviewed the record in this case and conclude 
that the trial court was correct in denying relief. For 
that reason the judgment is affirmed. 

The facts which resulted in Hochstein’s conviction 
for the first degree murder of Ronald J. Abboud and 
which give rise to this action are set out in our ear- 
lier decision of State v. Anderson and Hochstein, 207 
Neb. 51, 296 N.W.2d 440 (1980) (Anderson and Hoch- 
stein I), and will not be repeated here. 

Hochstein has assigned four errors allegedly com- 
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mitted by the trial court entitling him to post convic- 
tion relief. The errors, as assigned, are that (1) the 
trial court erred in refusing to suppress the testi- 
mony of Lon Reams; (2) the trial court erred in not 
finding the interlocutory decision by Justice Mc- 
Cown and the affirming of that decision by this court 
are contrary to the standards of appellate review 
and constitutionally void; (3) the trial court erred in 
not finding that petitioner received inadequate rep- 
resentation by counsel at his trial and sentencing; 
and (4) the trial court erred in that it did not find 
that the death penalty, Neb. Rev. Stat. §§ 29-2521.01 et 
seq. (Reissue 1979), was applied incorrectly. 

Before considering the assignments, it might be 
helpful to once again set out the rules applicable to 
post conviction relief and appeals taken therefrom. 
‘‘A motion for post conviction relief can not be used 
as a substitute for an appeal or to secure a further 
review of issues already litigated.’’ State v. Ohler, 
215 Neb. 401, 405, 338 N.W.2d 776, 778 (1983). Addi- 
tionally, a defendant in a post conviction proceeding 
may not raise questions which could have been 
raised on direct appeal unless the questions are such 
that they would make the judgment of conviction 
void or voidable under the state or federal Constitu- 
tion. See State v. Stranghoener, 212 Neb. 203, 322 
N.W.2d 407 (1982). One seeking post conviction re- 
lief has the burden of establishing the basis for such 
relief, and the findings of the district court will not 
be disturbed on appeal unless they are clearly er- 
roneous. See, State v. Paulson, 211 Neb. 711, 320 
N.W.2d 115 (1982); State v. Stranghoener, supra. The 
reasons for such rules are obvious. As we noted in 
State v. Weiland, 190 Neb. 111, 113, 206 N.W.2d 336, 
338 (1973): ‘‘There must be an end to litigation. A 
defendant will not be permitted to rephrase issues 
previously raised or raise new issues which could 
have been previously raised for the purpose of se- 
curing another review on appeal.”’ 

By reason of those recognized rules by which we 
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review post conviction relief cases, we may dispose 
of assignments Nos. 1, 2, and 4 by noting that these 
matters were previously raised and disposed of ad- 
versely to Hochstein in his direct appeal reported in 
Anderson and Hochstein I. These assignments of 
error may now be slightly rephrased; however, as 
we have noted, this is of no significance. These 
were issues which were directly involved in the 
direct appeal and will not now be reconsidered. 
Therefore, this leaves us with only assignment of er- 
ror No. 3, to the effect that Hochstein received inef- 
fective assistance of counsel at trial and at sentenc- 
ing. 

With regard to the assignment of error concerning 
ineffective assistance of counsel, we must also keep 
in mind certain basic rules. ‘‘In order to establish a 
right to post conviction relief based on a claim of in- 
effective counsel, the criminal defendant has the 
burden to prove that counsel failed to perform at 
least as well as a lawyer with ordinary training and 
skill in the criminal law or that he failed to con- 
scientiously protect his client’s interests. Further, 
he must show on the record how he suffered preju- 
dice in the defense of his case as a result of the coun- 
sel’s action during trial. State v. Otey, 212 Neb. 103, 
321 N.W.2d 453 (1982); [citation omitted].’’ (Km- 
phasis supplied.) State v. Crouch, 215 Neb. 205, 208, 
337 N.W.2d 766, 768-69 (1983). See, also, State v. 
Clark, ante p. 49, 342 N.W.2d 366 (1983). In a 
post conviction case the person challenging the com- 
petency of counsel has the burden of proof to 
establish the incompetency of counsel, State v. Otey, 
212 Neb. 103, 321 N.W.2d 453 (1982), and State v. Hol- 
loman, 209 Neb. 828, 311 N.W.2d 914 (1981), and the 
findings of the district court denying relief will not 
be disturbed on appeal unless clearly erroneous. 
State v. Paulson, supra. The record must affirma- 
tively support a claim of ineffective assistance of 
counsel, and the ineffectiveness of counsel is not 
to be judged by hindsight. State v. Meredith, 
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212 Neb. 109, 321 N.W.2d 456 (1982); State v. Fowler, 
201 Neb. 647, 271 N.W.2d 341 (1978). We do not 
examine the claim of ineffective assistance of coun- 
sel as ‘‘Monday-morning quarterbacks’’ attempt- 
ing to determine whether something might have 
been done that might have produced better re- 
sults in light of what in fact transpired. What 
we are called upon to do is to determine whether a 
defendant was afforded his constitutional right by 
receiving effective assistance of counsel in light of 
recognized standards. A defendant is not constitu- 
tionally entitled to receive a ‘‘perfect trial,’’ only a 
fair and constitutional trial. 

Hochstein lists some 10 alleged examples of inef- 
fective assistance of counsel. A number of them re- 
quire us to accept Hochstein’s version of the facts 
rather than evidence to the contrary. This we are 
not compelled to do in determining ineffective assis- 
tance of counsel. Other claims are simply without 
any factual basis in the record. MHochstein’s first 
claim regarding ineffective assistance of counsel is 
that the State’s principal witness, Lon Reams, 
should have been cross-examined concerning testi- 
mony that Hochstein had removed his lower teeth in 
order to disguise himself, when, in reality, it was his 
upper teeth which are false. We are not shown how 
that testimony would have changed the results in 
this case. Additionally, a reading of the record does 
not support Hochstein’s claim concerning what 
Reams actually testified to regarding the false teeth. 
Therefore, this allegation of ineffective assistance of 
counsel has no factual basis. 

Hochstein further argues, in a series of examples, 
that his trial counsel failed to adequately conduct in- 
vestigations, coach witnesses, confer with him, or 
permit him to see police reports or witness lists. 
Yet, he is unable to establish in any meaningful way 
how those failures, if in fact they occurred, preju- 
diced Hochstein or, if handled in another manner, 
would have produced a different result. His claims 
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at best are mere assertions. As we noted in State v. 
Holtan, 205 Neb. 314, 319, 287 N.W.2d 671, 675 (1980): 
‘In either event, defendant does not in any manner 
show us how, had counsel discussed the matter with 
defendant any more than he did, anything different 
would have occurred. The adequacy of counsel can- 
not be determined solely on the basis of the amount 
of time he spent interviewing his client.’’ And, 
further, in State v. Pankey, 208 Neb. 377, 378, 303 
N.W.2d 305, 306 (1981), we said: ‘‘We have pre- 
viously held that error or prejudice allegedly result- 
ing from the ineffective assistance of counsel cannot 
be established where witnesses were not called, ab- 
sent a showing in the record of the beneficial nature 
of such witnesses’ testimony.’’ The defect in Hoch- 
stein’s position is that he is unable to show us, in the 
record, how it would have changed the results if 
counsel would have taken the steps he now claims 
were defective. 

He further claims that counsel was ineffective be- 
cause he did not object to the sitting of a juror, did 
not advise Hochstein he could call witnesses at the 
sentencing hearing, did not move for severance of 
trial or severance of the sentencing hearing, and 
counsel was not independent enough but, rather, was 
dominated by counsel for the codefendant. Again, 
he fails to produce a shred of evidence to support his 
claim that any of these alleged failures affected the 
outcome of this trial. 

We believe it is sufficient at this point to simply 
observe that we have reviewed the record in light of 
each and every claim by Hochstein of ineffective as- 
sistance of counsel, and we are unable to determine 
that the trial court, in any manner, abused its dis- 
cretion in refusing to find that such claims did in 
fact deprive Hochstein of effective assistance of 
counsel. The mere belief by appellant and his pres- 
ent counsel that more could have been done does 
not establish ineffective assistance of counsel. For 
these reasons we believe the judgment of the trial 
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in all respects correct and should be affirmed. 
AFFIRMED. 


STATE oF NEBRASKA, APPELLEE, V. C. MICHAEL 
ANDERSON, APPELLANT. 
344 N.W.2d 473 


Filed February 17, 1984. No. 83-267. 


Appeal from the District Court for Douglas Coun- 
ty: JouHn T. Grant, Judge. Affirmed. 


Richard J. Bruckner and W. Joseph Bruckner, for 
appellant. 


Paul L. Douglas, Attorney General, and J. Kirk 
Brown, for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, CAPORALE, and 
SHANAHAN, JJ., and Bropkey, J., Retired, and 
COLWELL, D.J., Retired. 


PER CURIAM. 

This is a companion case to the case of State v. 
Hochstein, ante p. 515, 344 N.W.2d 469 (1984), and 
grows out of the facts set out in detail in our earlier 
decision of State v. Anderson and Hochstein, 207 
Neb. 51, 296 N.W.2d 440 (1980). The appellant, C. 
Michael Anderson, together with Peter Hochstein, 
was convicted of the first degree murder of Ronald 
J. Abboud and, after hearing, was sentenced to be 
executed. Anderson filed a petition for post convic- 
tion relief pursuant to the provisions of the Nebraska 
Post Conviction Act, Neb. Rev. Stat. §§ 29-3001 et seq. 
(Reissue 1979). The petition, after hearing, was de- 
nied, and Anderson now appeals to this court. We 
have reviewed the record as we did in State v. Hoch- 
stein, supra, and, as we concluded in State v. Hoch- 
stein, find that the trial court was correct in denying 
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Anderson’s request for post conviction relief. For 
this reason we affirm the decision of the trial court. 

Anderson has assigned the same four errors as as- 
signed by Hochstein, and has adopted by reference 
Hochstein’s brief with regard to assignments Nos. 1, 
2, and 4. As in the case of State v. Hochstein, we 
may disregard assignments Nos. 1, 2, and 4 because 
they were matters previously considered by us in 
State v. Anderson and Hochstein, supra, and are not 
proper matters to be raised in a post conviction pro- 
ceeding. State v. Ohler, 215 Neb. 401, 3388 N.W.2d 776 
(1983). That leaves us, then, only with Anderson’s 
claim that the trial court erred in failing to find that 
he had ineffective assistance of counsel at trial and 
sentencing. 

What we said in State v. Hochstein, supra, regard- 
ing ineffective assistance of counsel can be repeated 
in toto here. Anderson claims that he received inef- 
fective assistance of counsel, but he fails in every re- 
spect to meet his burden by pointing out how his 
claims would have produced a different result. He 
claims that counsel was ineffective because he 
failed to call several witnesses, including Anderson’s 
ex-wife, members of the victim’s family, a maga- 
zine author, and a police officer. Furthermore, 
these same witnesses were not called at the post 
conviction hearing, and therefore, even if we were to 
assume that their testimony was either admissible 
or relevant, we do not know that they would have 
testified or what they would have said. Perhaps one 
example is sufficient to highlight the point. Ander- 
son maintains that he received ineffective assistance 
of counsel because his ex-wife was not called as a 
witness to testify that persons other than Anderson 
had grudges against the victim. The record dis- 
closes, however, that the victim and Anderson’s ex- 
wife may have been engaged in an extramarital af- 
fair and defense counsel was afraid that if she was 
called to testify, and this relationship was disclosed 
to the jury, the jury could conclude that Anderson 
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had a motive to see that Abboud was killed. We cer- 
tainly cannot say that counsel was ineffective be- 
cause he chose not to give the jury further evidence 
of a motive to kill. 

Anderson’s additional claims are much like Hoch- 
stein’s, and include failure to seek severance of the 
trial and failure of counsel to adequately confer with 
him. He also claims of counsel’s failure to call a 
sufficient number of witnesses at the sentencing 
hearing, even though seven witnesses were called. 
As with Hochstein, Anderson makes the claims but 
produces no evidence. 

Anderson’s claims of ineffective assistance of 
counsel are even weaker than those of Hochstein’s 
that we have already observed failed to meet the 
test. And, as with Hochstein, Anderson fails to estab- 
lish what the evidence would have been or how tak- 
ing other action would have changed the result. An- 
derson has simply failed to meet his burden. As we 
did with Hochstein, we have examined each and 
every claim and find none of them to have merit. 
For that reason we conclude that the trial court was 
correct in denying the relief sought, and the judg- 
ment of the trial court is affirmed. 

AFFIRMED. 


RWRANK R. SPULAK, APPELLANT, V. JAMES W. E‘STEP ET 
AL., APPELLEES. 
344 N.W.2d 475 


Filed February 17, 1984. No. 83-389. 


1. Workmen’s Compensation: Contracts: Independent Contractor. 
Where a written contract between the claimant and alleged em- 
ployer exists, which not only denominates the relationship as that 
of independent contractor but also describes that kind of relation- 
ship, and nothing in the manner of performance by the parties is in- 
consistent with the relationship described, then the independent 
contractor is, as a matter of law, bound by the contract and is not 
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to be deemed an employee within the meaning of the workmen’s 
compensation statutes. 

2. Workmen’s Compensation: Appeal and Error. When there is evi- 
dence in the record to support the Nebraska Workmen’s Compensa- 
tion Court’s finding of fact, we are bound by that finding. 

3. Workmen’s Compensation: Independent Contractor. Control or 
the right of control is the chief criterion in the determination of 
whether one acts as an independent contractor. 


Appeal from the Nebraska Workmen’s Compensa- 
tion Court. Affirmed. 


Robert C. Guinan and Daniel K. Powers, for appel- 
lant. 


Arthur J. Nevins of Gaines, Otis, Haggart, Mullen 
& Carta, for appellees. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


WHITE, J. 

This is an appeal from the decision of a three- 
judge panel of the Workmen’s Compensation Court 
denying benefits to Frank R. Spulak. He appeals. 

The principal error assigned is that the three- 
judge panel erred in finding that appellant was an 
independent contractor and not an employee or stat- 
utory employee of the appellees, Empire Life In- 
surance Company and/or James W. Estep. We af- 
firm. 

Appellant, a licensed life insurance agent, an- 
swered an ad in the Omaha World-Herald soliciting 
applications from persons qualified as insurance 
agents. The advertisement named the person to 
whom the application should be sent as James 
Houghton. Houghton, it develops, was a partner 
with Estep in a general agency variously known as 
Self-Employed Benefit and Self-Employed Benefit 
Advisory Agency. Houghton and Estep were also 
general agents for Empire Life Insurance Company. 

Appellant answered the advertisement and, after 
a discussion with Estep and Houghton, signed a con- 
tract entitled ‘‘Special Agent’s Agreement.’’ The 
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document was an extended designation of duties and 
authority of appellant in the solicitation and sale of 
Empire policies. In paragraph 5 of the agreement 
the following appears: ‘‘5. Status of Agent. The 
authority of the Agent shall extend no further than 
the authority expressly granted to the Agent in this 
agreement, but within the scope of his authority the 
Agent shall be considered a full-time life insurance 
salesman and shall be free to exercise independent 
judgment as to the persons from whom applications 
for insurance are solicited and the time, place and 
manner of solicitation. No provisions contained in 
this agreement nor any rule or regulation of the 
Company shall be construed as creating the relation- 
ship of employer and employee between the Com- 
pany and the Agent. If training courses, sales 
methods and materials, prospect leads, office facili- 
ties or similar aids and services are extended or 
made available to the Agent, the parties neverthe- 
less agree that the purpose and effect thereof shall 
not be to give the Company control over the time of 
the Agent or direction or control over the manner or 
means by which he shall conduct his business but 
only to assist the Agent in obtaining applications for 
insurance with the Company. In the event that any 
rules or regulations of the Internal Revenue Service, 
the Social Security Administration and/or any state 
or local revenue authorities require the Company to 
withhold any sums from the commissions payable to 
the Agent under this agreement, then the Agent 
hereby consents to such withholding and acknowl- 
edges that such withholding shall not be construed 
as creating the relationship of employer and em- 
ployee between the Company and the Agent.”’ 

The appellant was given a short period of instruc- 
tion concerning types of coverages sold by the com- 
pany, and instructed in the use of ‘‘lead’’ cards. A 
“lead’’ card is a simple post card on which a pro- 
spective customer would write his or her name and 
address, and other unsuspecting information, and 
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mail it back to a Washington, D.C., address. A 
Louisiana-based company would then sell the 
‘leads’”’ to Houghton and Estep. Although disputed 
as to whether the continued appointment of an agent 
depended on the prompt use and followup of the lead 
cards, their use was recommended. However, the 
contract provided that applications for insurance 
could be solicited from anyone, but with geograph- 
ical limitations as directed by the company. 

The contract provided for commissions to be paid 
on premiums received by Empire on policies sold by 
Spulak. The commission earned was the sole com- 
pensation of the agent, and Empire did not pay for 
expenses of any kind to the agent. 

On the Monday following the instruction period, 
Spulak began calling on leads supplied by Estep. 
On the following Wednesday, August 19, 1981, while 
engaged in that endeavor, and driving from the resi- 
dence of one lead to another, Spulak was in an auto- 
mobile accident and suffered injuries for which this 
action was brought. 

With respect to clauses in contracts for service, 
similar to the subject case, we said in Stephens v. 
Celeryvale Transport, Inc., 205 Neb. 12, 23, 286 
N.W.2d 420, 426 (1979): ‘‘[W]here ...a written con- 
tract exists which not only denominates the relation- 
ship as that of independent contractor but also de- 
scribes that type of relationship, and nothing in the 
manner of performance by the parties is inconsis- 
tent with the relationship described, then the inde- 
pendent contractor is, as a matter of law, bound by 
the contract and is not to be deemed an employee 
within the meaning of the workmen’s compensation 
statutes.”’ 

Neither the contract nor the actual performance of 
the contract required a specific method of perform- 
ance. The appellant was free to accomplish his 
duties at the time and by any method he chose. His 
only responsibility was to execute the insurance ap- 
plication on the authorized policies with the required 
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premium collected. There is no evidence that the 
contract was a sham to conceal the true arrange- 
ment of the parties. See, Neb. Rev. Stat. § 48-116 
(Reissue 1978); Bohy v. Pfister Hybrid Co., 179 Neb. 
337, 188 N.W.2d 23 (1965). 

The findings of fact by the compensation court are 
supported by evidence and are therefore binding on 
us. Stephens v. Celeryvale Transport, Inc., supra. 

It is unnecessary to evaluate the facts herein in 
light of the 10-part test recently enunciated by this 
court in Erspamer Advertising Co. v. Dept. of 
Labor, 214 Neb. 68, 333 N.W.2d 646 (1983). In analyz- 
ing the test, this court said: ‘‘Generally, control or 
the right of control is the chief criterion in the deter- 
mination of whether one acts as an independent con- 
tractor.’’ Id. at 71, 333 N.W.2d at 648. 

The evidence demonstrates that the appellant was 
not controlled by Empire or Estep. The judgment of 
the compensation court cannot be said to be clearly 
wrong; therefore, the judgment must be affirmed. 

AFFIRMED. 


BERNARD ANDERJASKA, APPELLANT, V. JOSEPH C. 
ANDERJASKA ET AL., APPELLEES. 
344 N.W.2d 478 


Filed February 17, 1984. No. 83-464. 


1. Wills: Intent. The cardinal rule in construing wills is to ascertain 
and effectuate the intention of the testator if that intention is not 
contrary to law. 

: . When there are definite and unambiguous expres- 
sions in a will, other expressions that are capable of more than one 
construction must be construed, if reasonably practicable, so as to 
harmonize with the plain provisions of the will. 


Appeal from the District Court for Hayes County: 
Jack H. HENDRIX, Judge. Affirmed. 


Kenneth D. Gaskins and Teresa A. Beaufait of 
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McGill, Koley, Parsonage & Lanphier, P.C., for ap- 
pellant. 


Fred J. Schroeder, Jr., for appellees. 


BosLauGH, HASTINGS, WHITE, and SHANAHAN, JJ., 
and BRopDKEY, J., Retired. 


BOSLAUGH, J. 

This case arises out of a controversy concerning 
the will of Joseph C. Anderjaska, who died July 1, 
1977. The will was admitted to probate in formal 
probate proceedings in the county court for Hayes 
County, Nebraska, on August 19, 1977. <A final order 
directing distribution of the estate was entered on 
October 18, 1978. 

This action to quiet title was commenced in 1982 
by Bernard Anderjaska, a son of the deceased, 
claiming an undivided one-seventh interest in the 
real estate owned by his deceased father. An 
amended petition included a prayer that the will of 
the deceased be construed. 

Paragraph 1 of the will directed the payment of 
debts, administration expenses, and funeral ex- 
penses. 

Paragraph 2 of the will provided as follows: “I 
give, devise and bequeath unto my Wife, Lucy An- 
derjaska, all of the remaining property of my estate 
to be hers absolutely. In the event that my said 
Wife pre-deceases me, then I direct that this provi- 
sion for her shall lapse and be null and void, and all 
of said remaining personal property shall descend 
equally to my following children: Gerald Ander- 
jaska, Arnold Anderjaska, Coran T. Anderjaska, 
Joan J. Barger, Claire B. Uerling, and Audrey M. 
Suiter, share and share alike. I make no provision 
herein for my son, Bernard Anderjaska, for the rea- 
son that I consider he has already received his share 
of my estate because of various advancements made 
by me to my said son during my lifetime; and in this 
connection, I do hereby cancel and forgive any in- 
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debtedness that may be due and owing to me or to 
my estate from my _ said _ son.” (Emphasis 
supplied. ) 

Paragraph 3 of the will devised the real estate of 
the deceased in trust for the use of his wife, Lucy, 
during her lifetime. Upon the death of Lucy the real 
estate was to be sold and the proceeds divided 
equally among the six children of the deceased, 
other than Bernard. Paragraph 3 also included a 
provision that Bernard Anderjaska would not share 
in the proceeds for the reasons stated in paragraph 
2 of the will. 

The plaintiff claims that paragraph 2 of the will 
devised all of the property of the deceased to his 
wife, Lucy, and upon her death the plaintiff in- 
herited a one-seventh interest in the real estate. 

The trial court found that, by error, the word ‘‘per- 
sonal’’ had been omitted between the words ‘‘re- 
maining’’ and ‘“‘property’’ in the second line of para- 
graph 2 of the will but that the intent of the testator 
was clear even though the word had been omitted. 
The plaintiff appeals from the judgment dismissing 
his petition. 

The plaintiff contends that the trial court’s con- 
struction of the will was erroneous and that parol 
evidence was not admissible as an aid to construc- 
tion. The parties have presented no issue in this 
court concerning the effect of the final order of dis- 
tribution entered in the county court on October 18, 
1978. 

The cardinal rule in construing wills is to ascer- 
tain and effectuate the intention of the testator if 
that intention is not contrary to law. In re Johnson 
Trust Estates, 211 Neb. 750, 320 N.W.2d 466 (1982). 
When there are definite and unambiguous expres- 
sions in a will, other expressions that are capable of 
more than one construction must be construed, if 
reasonably practicable, so as to harmonize with the 
plain provisions of the will. In re Testamentary 
Trust of Criss, 213 Neb. 379, 329 N.W.2d 842 (1983). 
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When the will in its entirety is considered, we 
think it is clear that the testator intended, in para- 
graph 2, to make a disposition of his personal prop- 
erty remaining after the payment of debts and ex- 
penses. His real estate was devised in paragraph 3 
of the will. This construction is reinforced by the 
use of the word ‘“‘personal’’ in the fourth line of para- 
graph 2. We conclude that the construction of the 
will made by the district court was correct. 

It is unnecessary to consider the other assignment 
of error. The judgment of the district court is af- 
firmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, Vv. JACK L. FISHER, 
APPELLANT. 
343 N.W.2d 772 


Filed February 17, 1984. No. 83-519. 


Appeal from the District Court for Hall County: 
RicHARD L. DeBaAckER, Judge. Reversed and re- 
manded with directions. 


James H. Truell of Ahlschwede & Truell, for ap- 
pellant. 


Paul L. Douglas, Attorney General, and Mel Kam- 
merlohr, for appellee. 


KRIvosHA, C.J., BOSLAUGH, WHITE, H~ASsTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

Defendant, Jack L. Fisher, appeals from his con- 
viction on the charge of having made ‘‘terroristic 
threats.’’ We reverse and remand with directions to 
dismiss. 

Fisher was arrested following his threat to blow 
apart a hairdresser working at a hairstyling shop on 
November 16, 1982, where his wife had preceded him 
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and asked that someone call the police. He was 
charged with and convicted of violating Neb. Rev. 
Stat. § 28-311 (Reissue 1979), which reads: ‘‘(1) A 
person commits terroristic threats if: 

‘‘(a) He threatens to commit any crime likely to 
result in death or serious physical injury to another 
person or likely to result in substantial property 
damage to another person; or 

‘‘(b) He intentionally makes false statements 
with the intent of causing the evacuation of a build- 
ing, place of assembly, or facility of public transpor- 
tation. 

‘(2) Terroristic threats is a Class IV felony.’”’ 

The trial court rejected Fisher’s challenge to the 
constitutionality of that statute. 

This case is controlled by State v. Hamilton, 215 
Neb. 694, 340 N.W.2d 397 (1983), which declared 
§ 28-311 unconstitutional as being impermissibly 
vague. 

Accordingly, the judgment of conviction is re- 
versed and the cause remanded with directions to 
dismiss. 

REVERSED AND REMANDED WITH DIRECTIONS, 


IN RE CONTEMPT OF RALPH LILES. STATE OF 
NEBRASKA EX REL. PAauL L. DOUGLAS ET AL., 
APPELLEES, V. FAITH BAPTIST CHURCH OF LOUISVILLE, 
NEBRASKA, ET AL., APPELLANTS. 

344 N.W.2d 626 


Filed February 9, 1984. No. 84-052.* 


1. Contempt. One who is in privity with an enjoined party and also 
has knowledge of the injunction, or one who aids and abets the vio- 
lation of the injunction, is subject to the contempt powers of the 
court. 


* Together with In re Contempt of David Carlson, No. 84-053; In re Con- 
tempt of James Glenn, No. 84-054; In re Contempt of Herman 
Buchanan, No. 84-055; In re Contempt of Ken Stastny, No. 84-056; and In 
re Contempt of Larry Nolte, No. 84-057. 
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A contempt sanction which aims to compel future obedi- 
ence to the court’s orders and decrees is conditioned upon the con- 
temner’s continued noncompliance and is coercive in nature. 

A punitive contempt sanction is absolute and not subject to 
mitigation if the contemner alters his future conduct toward the 
court. 


A coercive contempt sanction is not final and therefore 
not appealable; it is subject to collateral attack by habeas corpus. 
A punitive contempt sanction takes on the aspects of a final 
order or an order affecting a substantial right issued in a special 
proceeding and is appealable. 

One committed to jail in order to coerce compliance with a 
court order is entitled neither to have the sanction stayed nor to 
bail pending the outcome of his attack on the order. 


Appeal from the District Court for Cass County: 
RONALD FE}. REAGAN, Judge. Appeal dismissed; mo- 
tion for stay of sentence or bail denied. 


Michael P. Farris and Diane E. White, and Wil- 
liam J. Morris of Nelson, Morris & Holdeman, for 
contemner Liles. 


Paul L. Douglas, Attorney General, and Harold 
Mosher, for appellees. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

On September 11, 1979, the district court for Cass 
County enjoined the original defendants herein from 
the ‘‘further operation of a private school or the us- 
ing of church property for the operation of a private 
school until such time as they have complied with 
the Nebraska statutes and the rules and regulations 
of the Department of Education governing approved 
schools.’’ The district court’s injunction was af- 
firmed by this court on January 30, 1981. State ex. 
rel. Douglas v. Faith Baptist Church, 207 Neb. 802, 
301 N.W.2d 571 (1981), appeal dismissed 454 U.S. 803, 
102 S. Ct. 75, 70 L. Ed. 2d 72. On March 16, 1981, this 
court issued its mandate directing the entry of judg- 
ment in conformity with its opinion. 

On October 27, 1983, the Cass County attorney filed 
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a motion and affidavit reciting that Ralph Liles, con- 
temner, had knowledge of the aforementioned injunc- 
tion, was in privity with the original defendants 
herein, and was violating said injunction. The mo- 
tion asked the district court to, among other things, 
cite contemner for willful contempt and order him to 
appear and be punished as provided by law. On that 
date the district court issued an order directing con- 
temner to appear and show cause why he should not 
be found in contempt. 

On November 23, 1983, contemner was jailed for 
contemptuously refusing to take the witness stand at 
the show cause hearing, not for violating the 1979 in- 
junction. Subsequently, on December 14, 1983, he 
answered questions identifying himself and his resi- 
dence and establishing that he was married. He 
then refused to answer a question concerning 
whether he had children of that marriage. At that 
point he asserted his fifth amendment privilege to 
remain free from self-incrimination. He was there- 
upon returned to jail, where he now remains. 

This matter first appeared before this court on De- 
cember 21, 1983, in the form of a request for leave to 
docket an original action for a writ of habeas corpus. 
We, as an appellate court having limited means for 
conducting evidentiary hearings, denied such leave 
without prejudice to seek a writ of habeas corpus in 
the district court for Cass County. So far as we are 
advised, no such relief has been sought to date. 

The proceeding is now before us on the motion of 
contemner for a stay of the execution of his sentence 
or, alternatively, for release or for bail pending his 
purported appeal to this court of the district court’s 
order of December 14, 1983. 

It is clear, and has long been the rule, that one 
who is in privity with an enjoined party and also has 
knowledge of the injunction, or one who aids and 
abets the violation of the injunction, is subject to the 
contempt powers of the court. Lackaffv. Bogue, 158 
Neb. 174, 62 N.W.2d 889 (1954); Wilcox v. Ashford, 
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131 Neb. 338, 268 N.W. 81 (1936); Sharp v. State, 109 
Neb. 766, 192 N.W. 726 (1923). 

The first question which then presents itself is 
whether the district court’s order of December 14, 
1983, is appealable. It is not. We have addressed 
various aspects of the contempt powers of courts 
and the methods of review in a number of cases. 
See, Petersen v. Petersen, 208 Neb. 1, 301 N.W.2d 592 
(1981); Payne v. Glebe, 190 Neb. 268, 207 N.W.2d 386 
(1973); McFarland v. State, 165 Neb. 487, 86 N.W.2d 
182 (1957); In re Havlik, 45 Neb. 747, 64 N.W. 234 
(1895). Although the language in these cases may 
not always be as clear as we might wish, in McFar- 
land v. State, supra, we distinguished between con- 
tempt sanctions which are coercive in nature and 
those which are punitive in nature; that is to say, be- 
tween those which aim to compel future obedience to 
the court’s orders and decrees and are therefore co- 
ercive, and those which punish past disrespectful or 
contumacious conduct and vindicate the court’s au- 
thority. In the coercive sanction, the type involved 
here, the contemner holds the keys to his jail cell, in 
that the sentence is conditioned upon his continued 
noncompliance. The punitive sanction is much like 
the sentence in a criminal case, in that it is absolute 
and not subject to mitigation if the contemner alters 
his future conduct toward the court, and takes on the 
aspects of a final order or of an order affecting a 
substantial right issued in a special proceeding, both 
of which are reviewable on appeal. Neb. Rev. Stat. 
§ 25-1902 (Reissue 1979). The coercive sanction, on 
the other hand, is always subject to modification by 
the contemner’s conduct; that sanction is not final in 
any sense. Therefore, punitive sanctions are re- 
viewable by appeal; whereas coercive sanctions can 
only be attacked collaterally by habeas corpus. Mc- 
Farland v. State, supra. See, also, Gompers v. 
Bucks Stove & Range Co., 221 U.S. 418, 31 S. Ct. 492, 
55 L. Ed. 797 (1911); Southern Railway Company v. 
Lanham, 403 F.2d 119 (5th Cir. 1968). 
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Since the contempt citation is not appealable, con- 
temner is entitled neither to have his sentence 
stayed nor to bail. Were one committed to jail in 
order to coerce compliance with a court order en- 
titled to bail pending the outcome of his attack on 
the order, the commitment to jail would be deprived 
of its coercive features. Matter of Clark, 20 Hun 551 
(1880), appeal dismissed 81 N.Y. 638. 

There being no basis for an appeal to this court in 
the present posture of these proceedings, contemn- 
er’s appeal is hereby dismissed for lack of an ap- 
pealable order. 

APPEAL DISMISSED; MOTION FOR STAY 
OF SENTENCE OR BAIL DENIED. 


IN RE COMPLAINT OF FECHT. 

Joun A. FECHT, ACTING SUPERVISOR OF PUBLIC 
WAREHOUSES, NEBRASKA PUBLIC SERVICE ComMISSION, 
APPELLEE, V. DAVID CiTy GRAIN CoMPANny, INC., 
APPELLEE. 

FRANK FICHTL ET AL., APPELLANTS. 

344 N.W.2d 636 


Filed February 24, 1984. No. 82-675. 


Public Service Commission: Jurisdiction. The jurisdiction of the 
Nebraska Public Service Commission over public grain ware- 
houses is limited to the functions specifically set out in Neb. Rev. 
Stat. §§ 88-501 to 88-524 (Reissue 1981). 

Appeal from the Nebraska Public Service Com- 

mission. Reversed and remanded. 


Donn K. Bieber of Otrakovsky & Bieber, for appel- 
lants. 


Paul L. Douglas, Attorney General, and Terry R. 
Schaaf, for appellee Commission. 


KrivosHa, C.J., BostaucH, WHITE, HASsTINGs, 
CAPORALE, SHANAHAN, and GRANT, JJ. 
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GRANT, J. 

David City Grain Company, Inc. (Grain Com- 
pany), was a licensed public grain warehouse oper- 
ating in David City, Nebraska. On March 31, 1981, 
the Nebraska Public Service Commission (herein- 
after Commission) through John A. Fecht, its acting 
supervisor of public warehouses, filed a complaint 
before the Commission seeking to revoke defendant 
Grain Company’s warehouse license. This com- 
plaint was styled ‘‘John A. Fecht, Acting Supervisor 
of Public Warehouses Nebraska Public Service 
Commission Complainant vs. David City Grain Co., 
Inc. .. . Defendant.”’ 

The complaint alleged, and evidence adduced 
later established, that an examination of Grain Com- 
pany’s warehouse, conducted by the Commission’s 
inspectors on March 24, 1981, had disclosed short- 
ages of wheat, corn, milo, and soybeans and that 
there was no grain at all in the warehouse. Pur- 
suant to this complaint, the Commission on the same 
day temporarily suspended Grain Company’s li- 
cense. Thereafter, appropriate notices were pub- 
lished, and a hearing before the Commission was 
held on May 4, 1981. At this initial hearing John 
Fecht appeared with counsel and Grain Company 
appeared by counsel. Evidence was adduced by the 
complainant. No evidence was presented by Grain 
Company. On May 5, 1981, the Commission can- 
celed Grain Company’s warehouse license. 

Thereafter, a notice was published informing the 
public that Grain Company’s warehouse had been 
closed and that any depositors of grain in that ware- 
house should notify the Commission by September 1, 
1981. Additionally, the depositors in the warehouse 
as determined by the Commission’s audit were indi- 
vidually notified, and the Commission attempted to 
compile a list of storers of grain in the closed ware- 
house. 

A hearing was held before the Commission on Jan- 
uary 19, 1982, ‘‘for the purpose of determining valid 
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claims to the proceeds of the Public Grain Ware- 
house Bond’’ of defendant Grain Company. The 
Commission aptly described this hearing as ‘‘one 
more step in determining the storers of grain.’’ At 
this hearing Mr. Fecht was present with Commis- 
sion staff counsel. Three grain depositors were also 
present by counsel and, for the first time in the re- 
cord, Frank Fichtl and Mildred Fichtl, with counsel, 
entered an appearance as ‘‘indemnitors on the 
bond.’’ The New Hampshire Insurance Company, 
the statutorily required and Commission-ordered 
surety bond for the Grain Company, also appeared, 
for the first time on the record, by counsel. David 
City Grain Company, Inc., itself entered no appear- 
ances at this hearing nor at any subsequent hearing 
before the Commission. The Grain Company has 
been denominated a defendant and an appellee in 
this court, but has made no appearance here. 

At this hearing, evidence was adduced by the 
Commission staff. Eight ‘‘public witnesses’’ were 
sworn, made statements, and submitted some evi- 
dence as to the amount of grain each claimed to 
have in the closed warehouse. In addition, the 
manager of the warehouse testified, as did Frank 
Fichtl, who testified that he was the indemnitor on 
the warehouse bond. The Commission took the mat- 
ter under advisement. 

The Commission hearing was reconvened on April 
26, 1982, and further evidence was adduced. At this 
hearing the surety was present by counsel, the in- 
demnitors were present with counsel, and Commis- 
sion staff were present, as were ‘‘public witnesses.”’ 

On June 8, 1982, the Commission filed its ‘‘Opinion 
and Findings,’’ setting forth in detail all the evi- 
dence adduced at the January 19 and April 26, 1982, 
hearings, and determining that depositors of grain 
held in grain bank accounts were entitled to recover 
against the surety bond. The Commission attached 
to its opinion and findings an appendix setting out a 
list with the amounts due to each of three grain de- 
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positors with ‘‘Open Storage Accounts’’ and the 
amounts due to each of 15 depositors who had 
“Grain Bank Accounts.’’ The amounts were calcu- 
lated at values as of March 31, 1981, and gave credit 
for storage due to the warehouse as of that date. 
The Commission ordered that the New Hampshire 
Insurance Company, as surety for the closed Grain 
Company, should deposit the sum of $18,274.33 with 
the Commission, to be disbursed to the persons 
named in the Commission’s opinion. No mention 
was made in the order of any obligation of the in- 
demnitors to anyone, although the Commission did 
note in its opinion that Frank Fichtl did testify that he 
had settled with 80.6 percent of all the people who 
had grain in storage. 

On June 16, 1982, Frank Fichtl filed his motion for 
rehearing on the Commission order of June 8, 1982, 
alleging that the allowance of grain bank accounts 
was contrary to law and that the Commission erred 
in refusing ‘‘to allow the elevator to tender grain to 
the storers of grain.’’ On June 17, 1982, the New 
Hampshire Insurance Company filed its motion for 
rehearing on general grounds. 

On September 7, 1982, the Commission, after hear- 
ing, overruled the motions for rehearing. On Octo- 
ber 6, 1982, Frank and Mildred Fichtl, indemnitors, 
and the New Hampshire Insurance Company, surety 
for the named defendant David City Grain Com- 
pany, filed with the Commission their joint ‘‘Notice 
of Intention To Appeal.’’ 

In their joint brief on appeal the appellants set out 
the following assignments of error: ‘1. The Com- 
mission erred in finding that the grain bank ac- 
counts were covered by the bond. 2. The Commis- 
sion erred in ordering the payment of moneys in- 
stead of in-kind grain to the storers of grain.’’ For 
reasons hereinafter stated we cannot answer the 
first of these questions, but we do answer the latter 
and remand the cause for such further proceedings 
as the Commission may desire to initiate. 
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The Public Service Commission is initially pro- 
_ vided for in article IV, § 20, of the Constitution of the 
State of Nebraska. That section provides in perti- 
nent part as follows: ‘‘The powers and duties of 
such commission shall include the regulation of 
rates, service and general control of common car- 
riers as the Legislature may provide by law. But, in 
the absence of specific legislation, the commission 
shall exercise the powers and perform the duties 
enumerated in this provision.’’ It is clear that the 
jurisdiction of the Commission is based on the Con- 
stitution insofar as jurisdiction over common car- 
riers is concerned, and, in the absence of specific 
legislation, the Commission may exercise broad ju- 
risdiction over all aspects of regulating common 
carriers. 

The situation with respect to the Commission’s ju- 
risdiction over ‘‘public grain warehouses,’’ as 
spelled out in Neb. Rev. Stat. §§ 88-501 to 88-524 (Re- 
issue 1981), is different. The authority of the Com- 
mission in the instant case must spring from legisla- 
tive enactment, and nothing else. A public ware- 
house cannot be considered a ‘‘common carrier.’’ In 
Consumers P. P. Dist. v. Twin Valleys P. P. Dist., 
172 Neb. 315, 318, 109 N.W.2d 372, 374 (1961), we 
stated, ‘‘Consumers and Twin Valleys, although pub- 
lic utilities, are not common carriers. While public 
utilities are subject to regulation by the state, any 
such regulatory power by the railway commission 
must originate from a delegation of legislative au- 
thority by legislative enactment.’’ In that case we 
determined that by the specific statute in question 
the Legislature delegated to the Commission (at that 
time called the Nebraska State Railway Commis- 
sion) power only to regulate the manner of the con- 
struction of transmission lines and did not delegate 
any general power of regulation and control over 
public power companies. 

Applying that same overall theory to the instant 
case, we determine that while public grain ware- 
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houses are not common carriers, such warehouses 
are subject to regulation by the state, that such reg- 
ulation may be delegated to the Public Service Com- 
mission, but that such regulation must be exercised 
completely within the statutory scheme set out in 
Neb. Rev. Stat. ch. 88, art. 5 (Reissue 1981). 

Chapter 88, article 5, gives the Commission broad 
licensing, bonding, regulating, inspecting, and inves- 
tigating powers over all public grain warehouses. 
The Commission has properly exercised many of 
those powers in this case in suspending the license of 
Grain Company and in investigating thoroughly the 
rights of grain depositors in the failed warehouse. 
We determine, however, that the Commission ex- 
ceeded its powers when it ordered the surety for the 
failed warehouse to pay a definite amount of money 
from its surety bond in to the Commission. 

Section 88-515(3) provides in part: ‘‘In the event 
that the commission determines that a shortage of 
grain exists at a duly licensed warehouse, necessi- 
tating the closing of the warehouse, the commission 
may: (a) Take title to all grain stored in the public 
grain warehouse at that time in trust, for distribu- 
tion on a pro rata basis to all valid owners, deposi- 
tors, or storers of grain who shall be holders of evi- 
dence of ownership of grain. Such distribution can 
be made in grain or in proceeds from the sale of 
grain; or (b) Commence a suit in district court for 
the benefit of owners, depositors, or storers of 
grain.’’? (Emphasis supplied. ) 

This section sets out a logical plan for the situation 
where grain is in storage at a closed warehouse, in 
that the section authorizes the Commission to take 
title to the remaining grain and to conserve that 
grain for the benefit of grain depositors. That is not 
this case. Here, there was no grain, and to protect 
the depositors in that eventuality the statute author- 
izes the Commission to ‘‘[c]ommence a suit in dis- 
trict court for the benefit of owners, depositors, or 
storers of grain.’’ 
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In such a suit, under appropriate pleadings, the re- 
lationships and liabilities between the depositors of 
grain and the bonding company, and between the 
bonding company and the indemnitors, could be de- 
termined and an appropriate, binding money judg- 
ment rendered so that all parties could enforce their 
respective rights. In actuality, neither the Commis- 
sion nor this court, on this record, can make any dis- 
position of the problem between the indemnitors and 
the depositors of grain. The indemnitors have no 
standing before the Commission nor, on this appeal, 
before this court. The grain depositors have a right 
to have the Commission ‘‘commence a suit” to as- 
sert their claims against the surety bond and, if the 
claims are established, to have an appropriate, bind- 
ing, enforceable money judgment entered against 
that surety in the district court. That stated con- 
cept, of course, disposes of any claim that the in- 
demnitors can satisfy obligations of the David City 
Grain Company, Inc., by tendering bushels of grain 
which depositors are required to accept. 

The fact remains that the Commission did not 
have jurisdiction to enter a money judgment against 
the surety. 

The judgment of the Commission is reversed and 
the cause remanded to the Commission for whatever 
further action it may desire to take under 
§ 88-515(3). 

REVERSED AND REMANDED. 


FEATHER DELL RANDALL, APPELLEE AND CROSS- 
APPELLANT, V. ROBERT WILKINSON RANDALL, 
APPELLANT AND CROSS-APPELLEE. 

345 N.W.2d 319 


Filed February 24, 1984. No. 82-808. 


1. Marriage. The general rule is that the validity of a marriage is de- 
termined by the law of the place where it was contracted; if valid 
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there it will be held valid everywhere, and, conversely, if invalid by 
the lex loci contractus, it will be invalid wherever the question may 
arise. 

2. Divorce: Courts: Jurisdiction. The powers of the court in a 
divorce action are statutory. Unless the source of the power is 
found in the statute, a court is without authority to exercise it. 


Appeal from the District Court for Douglas Coun. - 


ty: STEVEN J. Davis, Judge. Reversed and re- 
manded with directions to dismiss. 


Joseph J. Barmettler and Lyle E. Strom of Fitz- 
gerald, Brown, Leahy, Strom, Schorr & Barmettler, 
for appellant. 


Donald A. Roberts of Lustgarten & Roberts, for 
appellee. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
SHANAHAN, and GRANT, JJ. 


Krivosna, C.J. 

By this appeal we are asked to determine whether 
the validity of a marriage should be determined in 
accordance with the laws where the marriage was 
performed or pursuant to the laws where the parties 
reside. The trial court concluded that although the 
marriage was invalid under the laws where per- 
formed, it was ‘‘substantially’’ in accordance with 
the laws where the parties resided, and therefore 
should be recognized. Because we believe the trial 
court was in error, we must reverse and dismiss. 

The appellee, Feather Dell Randall, and the appel- 
lant, Robert W. Randall, met sometime during the 
summer of 1963. At that time Ms. Randall was 
working as a receptionist to support herself and her 
infant son. By the late summer of 1963 the parties to 
this action had established a meretricious relation- 
ship. They were unable to marry because Mr. 
Randall was then married and did not obtain a de- 
cree of divorce until October 4, 1963. Under Nebras- 
ka law this meant that Mr. Randall was not free to 
marry anyone else anywhere in the world until April 
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5, 1964, a fact known to both Ms. Randall and Mr. 
Randall. Copple v. Bowlin, 172 Neb. 467, 110 N.W.2d 
117 (1961); Haton v. Eaton, 66 Neb. 676, 92 N.W. 995 
(1902); Lee v. Lee, 150 Iowa 611, 180 N.W. 128 (1911). 

While there is a dispute, we find from the evidence 
that in March of 1964 the parties traveled to Acapul- 
co, Mexico, for the purpose of entering into marri- 
age sometime while in Mexico. Prior to April 5, 
1964, the first date both parties knew they were free 
to marry, they went to a local government office in 
order to obtain a marriage license. The parties an- 
swered questions concerning their origins, occupa- 
tions, marital status, and other information; they 
were fingerprinted; and they signed their names to 
a document in Spanish, before four witnesses. At 
the conclusion of the proceedings they were congrat- 
ulated by a Mexican official, who advised them that 
they were now married. The parties then advised 
the official that they could not get married until 
April 5, 1964, and both parties obviously recognized 
that whatever transaction took place before the 
Mexican official was not sufficient to cause them to 
be husband and wife under Mexican law. 

The next day, on April 5, 1964, the parties drove to 
Mexico City, Mexico, to find an English-speaking 
minister by whom they could be married. Again, 
there is a conflict, but it appears clear from the evi- 
dence that both parties were advised by the minister 
that under Mexican law a religious ceremony was 
not valid unless there had earlier been a valid Mexi- 
can civil ceremony. By deposition, the minister 
testified that he specifically recalled advising the 
parties that in Mexico a religious ceremony had no 
legal validity. The religious ceremony was merely 
a ‘‘blessing’’ upon a prior civil marriage. Mexican 
law recognizes only those marriages which are per- 
formed in a proceeding before a Mexican civil au- 
thority. Civil Code of Mexico, tit. 4, ch. VII, art. 
103b; tit. 5, ch. II, art. 146 (1964). Rev. Leonard 
Stahlke’s testimony was supported by his wife, the 
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only other person present that evening. She testi- 
fied that the minister carefully explained to both 
parties that the religious service he was about to 
perform would not constitute a legal marriage, nor 
would it have any legal effect on their prior civil 
marriage. She further testified that both of the par- 
ties seemed to understand. The record clearly es- 
tablishes that no valid Mexican civil ceremony was 
ever performed, and therefore under Mexican law 
the religious ceremony was likewise invalid. 

The parties left Mexico the next day and went to 
California for several days, and then returned to Ne- 
braska where they have continuously resided. The 
evidence is without dispute that from the time of 
their return to Nebraska until the time they 
separated, the parties to this action cohabited in this 
state as husband and wife, filed tax returns as mar- 
ried persons, and otherwise conducted their business 
as husband and wife. The record further discloses 
that Mr. Randall adopted Ms. Randall’s son by her 
previous marriage. The son has now reached his 
majority and is not involved in this action. 

The trial court specifically found that the mar- 
riage performed in Mexico was void. It did find, 
however, that by applying Nebraska law the reli- 
gious ceremony performed in Mexico substantially 
complied with the requirements of the Nebraska law 
and that therefore the parties in fact were husband 
and wife. The court then divided the marital estate 
between the parties, and directed Mr. Randall to 
pay Ms. Randall certain alimony. 

Mr. Randall has now appealed to this court, as- 
signing five specific errors committed by the trial 
court. Mr. Randall’s principal assignment of error 
is that once the trial court determined that both of 
the marriage ceremonies performed in Mexico were 
invalid, and therefore failed to create a valid mar- 
riage, nothing more was required to be decided. We 
believe that Mr. Randall is correct in his assertion. 

We have long held in this jurisdiction that the 
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validity of a marriage is generally determined by 
the law of the place where it was contracted. 
Specifically, we have said in Abramson v. Abram- 
son, 161 Neb. 782, 787, 74 N.W.2d 919, 924 (1956): 
‘* ‘The general rule is that the validity of a marriage 
is determined by the law of the place where it was 
contracted; if valid there it will be held valid every- 
where, and conversely if invalid by the lex loci con- 
tractus, it will be invalid wherever the question may 
arise.’’’ See, also, Scott v. Scott, 153 Neb. 906, 46 
N.W.2d 627 (1951); Forshay v. Johnston, 144 Neb. 
525, 18 N.W.2d 873 (1944). 

It appears to us that the rationale for this rule 
compels the result in this case. If indeed marriage 
is a contract, then it seems to follow that the validity 
of the contract should be determined by the law of 
the place where the contract is entered into, when 
‘entered into, and the validity should not be deter- 
mined by hindsight. Other courts which have been 
called upon to decide this question have reached 
similar conclusions. In Estate of Levie, 50 Cal. App. 
3d 572, 123 Cal. Rptr. 445 (1975), the California court 
held that the marriage between two California resi- 
dents who went to Reno, Nevada, to be married was 
invalid in California because it was invalid under the 
laws of Nevada. The court stated at 576, 123 Cal. 
Rptr. at 447: ‘‘It is true that the statute... do[es] 
not speak expressly of the invalidity in California of 
a marriage which was void where performed. But 
the statute by implication adopts the common law 
rule that ‘the law of the place of marriage controls 
the question of its validity.’ ”’ 

Similarly, in Gamez v. Industrial Commission, 114 
Ariz. 179, 559 P.2d 1094 (1976), the Arizona Court of 
Appeals held that if a marriage entered into in Mexi- 
co was invalid in Mexico then it was to be con- 
sidered invalid in Arizona. , 

In Copple v. Bowlin, 172 Neb. 467, 110 N.W.2d 117 
(1961), Elinor Campbell married Cecil Bowlin on De- 
cember 18, 1952, in Nebraska City, Nebraska. They 
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obtained a proper license and had a proper cere- 
mony. By this marriage one son was born, who was 
6 years old at the time of Mr. Bowlin’s accidental 
death in 1959. In denying workmen’s compensation 
benefits because it appeared that the ceremony was 
performed 1 day before Mrs. Bowlin’s divorce be- 
came final, we said at 471, 110 N.W.2d at 121: ‘‘The 
record shows that Elinor Bowlin was granted a de- 
cree of divorce from Arthur L. Campbell on June 18, 
1952. This decree was not effective until December 
19, 1952. § 42-340, R.R.S. 1943. Itis clear that Elinor 
Bowlin was not free to enter into a marriage until 6 
months after the date of her divorce from Arthur L. 
Campbell. Where a certain period must elapse be- 
fore a divorce becomes final, in determining 
whether or not such period has elapsed, the rule is to 
exclude the first day and include the whole of the 
last day in said period. Garrett v. State, 118 Neb. 
373, 224 N.W. 860. The evidence shows that the cere- 
monial marriage between Elinor Bowlin and the de- 
ceased was entered into in the utmost good faith. 
This is not, however, a matter that can be advanced 
to sustain the marriage. The statute is one of legis- 
lative policy involving a subject over which it has 
complete control. The wisdom of the legislation is 
for the Legislature, with which this court has no 
right to interfere. We necessarily conclude that Eli- 
nor Bowlin was the wife of Arthur L. Campbell at 
the time of her purported marriage to the deceased. 
As a result, her marriage to the deceased was 
wholly void and she was not the wife of Cecil Bowlin 
at the time of his death. Scott v. Scott, 153 Neb. 906, 
46 N.W.2d 627, 23 A.L.R.2d 1431.” 

Furthermore, even if we were to look to the law of 
Nebraska, which we have declared we should not, 
the marriage ceremony conducted on April 5, 1964, 
would have been invalid under Nebraska law. It is 
conceded by all of the parties that the religious cere- 
mony performed on April 5, 1964, was not preceded 
by the parties’ first obtaining a valid marriage li- 
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cense. Appellee argues that under Nebraska law 
the failure to obtain a license does not void the mar- 
riage. We are unable to understand how that argu- 
ment is made, in light of the clear language of Neb. 
Rev. Stat. § 42-104 (Reissue 1978), which provides: 
‘‘Previous to the solemnization of any marriage in 
this state, a license for that purpose must be ob- 
tained from a county court in the State of Nebraska, 
and no marriage hereafter contracted shall be rec- 
ognized as valid unless such license has been previ- 
ously obtained ....’’ (Emphasis supplied.) Ms. 
Randall argues that the statute may require that one 
obtain a license, but it does not make the failure to 
obtain the license grounds for voiding the marriage. 
We cannot imagine how the Legislature could make 
it any clearer than to say that ‘‘no marriage ... 
shall be recognized as valid unless such license has 
been previously obtained.’’ Ms. Randall specifically 
argues that, while reading that section alone, it 
might mean that the marriage is invalid, when one 
reads the entire act together, that language is not re- 
peated in every section, and therefore the failure to 
obtain a license cannot cause the marriage to be in- 
valid. Such an argument simply fails to recognize 
statutory rules of construction. The act is not to be 
read in fragments, but rather to be read in its en- 
tirety. See, Little Blue N.R.D. v. Lower Platte 
North N.R.D., 206 Neb. 535, 294 N.W.2d 598 (1980); 
School Dist. No. 17 and Westside Comm. Schools v. 
State, 210 Neb. 762, 316 N.W.2d 767 (1982). One can- 
not create a valid marriage ceremony in Nebraska 
as if one were ordering from a menu in a Chinese 
restaurant, taking one from column A and one from 
column B. Under Nebraska law, failure to obtain a 
valid license prior to entering into the marriage 
ceremony invalidates the marriage. In view of the 
fact that Nebraska does not recognize common-law 
marriages, see Abramson v. Abramson, 161 Neb. 
782, 74 N.W.2d 919 (1956), a marriage not entered 
into in accord with the requirements of Nebraska 
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law is no marriage at all, and, regardless of the sin- 
cerity of the parties, it fails to create the relation- 
ship of husband and wife. It is the requirement of 
obtaining the license and going through the cere- 
mony which prevents common-law marriages from 
being valid in Nebraska. See, Collins v. Hoag & Rol- 
lins, 122 Neb. 805, 241 N.W. 766 (1932); Ropken v. 
Ropken, 169 Neb. 352, 99 N.W.2d 480 (1959); In re Es- 
tate of McCartney, 213 Neb. 550, 330 N.W.2d 723 
(1983). The religious ceremony in Mexico, absent 
the issuance of a valid license, did not make the 
Mexican marriage ceremony valid in Nebraska, re- 
gardless of which law we look to for validity. This 
marriage was invalid under both Mexican and Ne- 
braska law. 

Having therefore determined that the marriage of 
the parties, though sincere, was invalid, the trial 
court was without authority to grant any further re- 
lief. In the Abramson case we said at 792, 74 N.W.2d 
at 927: ‘‘Having come to the conclusion that no 
marriage ever existed between these parties the fol- 
lowing is applicable: ‘ ‘‘* * * The action was one in 
equity; both parties were asserting rights founded 
upon an illegal and void contract. In such a case, it 
is a well-settled rule that a court of equity leaves the 
parties to such a situation just where they placed 
themselves and as the court found them....’”’’ ”’ 

Ms. Randall argues that even if the court deter- 
mines that no valid marriage existed, the court 
nevertheless has jurisdiction to award a division of 
property under the provisions of Neb. Rev. Stat. 
§ 42-378 (Reissue 1978), which reads: ‘‘When the 
court finds that a party entered into the contract of 
marriage in good faith supposing the other to be 
capable of contracting, and the marriage is declared 
a nullity, such fact shall be entered in the decree and 
the court may order such innocent party compen- 
sated as in the case of dissolution of marriage, in- 
cluding an award for costs and attorney fees.’’ That 
section, however, has no application to the case at 
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bar. This is not a situation in which Ms. Randall 
was unaware that the parties could not marry until 
April 5, 1964, or that in Mexico a religious ceremony 
alone was insufficient to constitute a valid marriage. 
We believe the evidence is sufficient to establish that 
the information was known to both parties, and 
therefore the provisions of § 42-378 are not appli- 
cable. 

While the facts of this case may create an unfortu- 
nate result, courts are without authority to correct 
every error. As we noted in Ropken v. Ropken, su- 
pra at 356, 99 N.W.2d at 484: ‘‘The powers of the 
court in a divorce action are statutory. Unless the 
source of the power is found in the statute, a court is 
without authority to exercise it.... ‘Jurisdiction 
relative to divorce and alimony is given by statute, 
and every power exercised by the court with refer- 
ence thereto must look for its source in the statute, 
or it does not exist.’ '’ Being unable to find any such 
authority in the statutes, we are without right to 
make an award. 

Therefore, we believe that with the exception of 
the temporary alimony paid by Mr. Randall to Ms. 
Randall pursuant to the court’s authority prior to de- 
termining the invalidity of the marriage and pur- 
suant to an agreement of the parties, all other sums 
ordered by the court to be paid to Ms. Randall, 
whether already paid or to be paid in the future, 
were beyond the court’s authority and must be set 
aside. Ms. Randall, of course, is permitted to retain 
the property which she holds in her possession and 
which has been in her own name, having the ap- 
parent value of some $179,000, as well as the $36,000 
that she received in support payments prior to the 
entry of the decree by the district court. All other 
sums ordered by the court, whether paid or not, 
must be set aside, and any sums paid by Mr. Ran- 
dall to Ms. Randall in excess of those amounts which 
Ms. Randall is entitled to keep must be returned to 
Mr. Randall. 


550 216 NEBRASKA REPORTS 


The judgment of the district court is therefore re- 
versed and the action dismissed pursuant to this de- 
cree. 

REVERSED AND REMANDED WITH DIRECTIONS 
TO DISMISS. 
CAPORALE, J., not participating. 


CiTy OF HASTINGS, NEBRASKA, A MUNICIPAL 
CORPORATION, APPELLANT, V. PETER EXLLIS F'ARMS, 
INC., A CORPORATION, ET AL., APPELLEES. 

344 N.W.2d 640 


Filed February 24, 1984. No. 82-809. 


1. Eminent Domain: Leases: Damages. The measure of damages 
in the taking or injury of a leasehold is the difference between the 
rental value of the remainder of the term and the rent reserved in 
the lease. 

2. Eminent Domain: Damages: Appeal and Error. The amount of 
damages sustained in a condemnation action is peculiarly a ques- 
tion of a local nature and ordinarily is to be determined by a jury. 
Where the evidence is conflicting, this court will not ordinarily in- 
terfere with the verdict of the jury unless it is clearly wrong. 

3. Evidence: Appeal and Error. The general rule is that when evi- 
dence is improperly received but immediately ordered stricken and 
the jury is instructed to disregard it, any error is cured. 


Appeal from the District Court for Adams County: 
WILLIAM G. CAMBRIDGE, Judge. Affirmed. 


Michael E. Sullivan, for appellant. 
Conway and Connolly, P.C., for appellees. 


KRrRivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


WHITE, J. 

This is an eminent domain proceeding in which ap- 
pellant, City of Hastings, Nebraska, took fee title to 
.375 acres of a 5.85-acre tract of land owned by three 
corporations. The entire tract is subject to a lease 
of which K mart Corporation is the tenant. The pur- 
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pose of the taking was for road and utility construc- 
tion at the intersection of Second Street and Marian 
Road in Hastings. 

The appraisers in the county court fixed the com- 
bined value of the fee and the leasehold interest at 
$65,318. The appraisers assigned $54,625.57 as the 
value of the leasehold and the remainder to the own- 
ers’ interest. The tenant K mart did not appeal to 
the district court and later successfully moved the 
district court to dismiss it from the appeal of the 
three corporate landiords. As there was no appeal 
by the city as to the award to K mart, that judgment 
was final and is not involved in this case. 

At the conclusion of the trial in the district court, 
the jury found the value of the owners’ interest to be 
$64,216.18. The City of Hastings appeals, assigning 
as error that the verdict is not supported by the evi- 
dence. 

The main thrust of the city’s argument is based on 
a pretrial stipulation of owners and the city that the 
value of all interests taken was $65,316.18. The city 
finds itself in the position of being compelled to pay 
nearly $120,000 for a tract of land which the evidence 
establishes was worth approximately half that 
amount. Indeed, it is a curious dilemma in which 
the appellant is placed; however, it is a dilemma of 
the appellant’s own making. The city had the right 
to appeal from the award of the appraisers to the 
tenant and did not do so. Our procedure does not 
permit us to rescue the city from the consequences 
of its own decision. We can only examine the record 
to determine if the award to the owners is support- 
able. 

At trial the landowners’ appraiser testified that 
the tenant sustained no damage to its leasehold in- 
terest and therefore the landowners should be 
awarded the full amount of the stipulated damages. 
The appraiser’s opinion was based on the facts that 
the tenant’s use of the building, customer parking, 
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customer access, and economic rent were not af- 
fected by the taking. 

The appraiser for the city testified that the ten- 
ant’s damages were $65,290 as a result of the tak- 
ing. This testimony was based, in part, on the fact 
that the tenant had 21.7 years remaining on the ini- 
tial lease, with options for an additional 50 years. 
He noted that the tenant could sublease a portion of 
this land for the remaining term of the lease, and be- 
cause some of the land was taken, the tenant has lost 
potential rental income. 

The measure of damages in the taking or injury of 
a leasehold is the difference between the rental 
value of the remainder of the term and the rent re- 
served in the lease. Foreman & Clark of Nebraska, 
Inc. v. City of Omaha, 203 Neb. 746, 280 N.W.2d 892 
(1979). The difference in the evidence concerning 
the damages to the owners’ interest created a ques- 
tion of fact for the jury. The general rule was re- 
cently stated in Wear v. State of Nebraska, 215 Neb. 
69, 76, 337 N.W.2d 708, 714 (1983): ‘‘The amount of 
damages sustained in a condemnation action is 
peculiarly a question of a local nature and ordinarily 
is to be determined by a jury. Where the evidence 
is conflicting, this court will not ordinarily interfere 
with the verdict of the jury unless it is clearly 
wrong.”’ 

In the instant case the jury’s verdict was within 
the range of the testimony and is supported by suffi- 
cient competent evidence. It is not this court’s func- 
tion to weigh the evidence to determine whether we 
would have returned a different verdict. 

The appellant also argues that the verdict must be 
set aside because the jury was allowed to hear im- 
proper rebuttal evidence concerning a quitclaim 
deed from K mart to the City of Hastings. Because 
the city was to pay no consideration for the deed, the 
appellees apparently wanted the jury to draw the in- 
ference that K mart believed it was not damaged by 
the taking. The record reveals that the court sus- 
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tained appellant’s objection to the testimony, or- 
dered it stricken, and admonished the jury to disre- 
gard the testimony. 

Applicable here is the general rule that when evi- 
dence is improperly received but immediately or- 
dered stricken and the jury is instructed to disre- 
gard it, any error is cured. Pearce v. ELIC Corp., 
213 Neb. 193, 329 N.W.2d 74 (1982). 

The judgment of the district court was correct and 
it is affirmed. The appellees are awarded $1,500 
for attorney fees incurred on appeal to this court. 
Neb. Rev. Stat. § 76-720 (Reissue 1981). 

AFFIRMED. 


PMD INVESTMENT COMPANY (FORMERLY P AMIDA, 
Inc.), A NEBRASKA CORPORATION, APPELLANT, V. STATE 
OF NEBRASKA, DEPARTMENT OF REVENUE, APPELLEE. 

345 N.W.2d 815 


Filed February 24, 1984. No. 82-844. 


1. Taxation: Corporations: Appeal and Error. The review in this 
court of an order of the Tax Commissioner imposing a deficiency 
assessment for the franchise or income tax of a corporation is de 
novo on the record. 

2 : : . Such an order may be reversed or modi- 
fied only if it is (a) in violation of constitutional provisions; (b) in 
excess of the statutory authority or jurisdiction of the agency; (c) 
made upon unlawful procedure; (d) affected by other error of law; 
(e) unsupported by competent, material, and substantial evidence; 
or (f) arbitrary or capricious. 

3. Taxation: Corporations. The purpose of the combined or unitary 
apportionment method of reporting is to permit a fair determina- 
tion of the portion of business income that is attributable to busi- 
ness activity within the state by the reporting member of the uni- 


tary group. 


A unitary business operation is one in which there 
is a high degree of interrelationship and interdependence between, 
typically, one corporation, which generally is a parent corporation, 
and its corporate subsidiaries or otherwise associated corporations, 
which group is usually engaged in multistate, and in some cases in 
international, business operations. 
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. The Nebraska Revenue Act of 1967, as amended, 
Neb. Rev. Stat. §§ 77-2701 et seq. (Reissue 1981), authorizes the use 
of the combined or unitary apportionment method of reporting to 
determine the income of a corporation engaged in a unitary busi- 
ness pperation: 


The fact that a taxpayer uses a method of 
separate accounting is not binding on the state if in fact the tax- 
payer is engaged in a unitary business operation. 


Appeal from the District Court for Lancaster 
County: SAMUEL VAN PELT, Judge. Affirmed. 


William H. Coates and Harvey B. Cooper of 
Abrahams, Kaslow & Cassman, for appellant. 


Paul L. Douglas, Attorney General, and Ralph H. 
Gillan, for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


BOSLAUGH, J. 

This is an appeal in a proceeding to review an 
order of the Tax Commissioner which assessed a de- 
ficiency in the amount of $85,877 against the appel- 
lant, PMD Investment Company, for its franchise or 
income tax for the taxable years ending January 31, 
1973, through January 31, 1976. The appellant was 
formerly known as Pamida, Inc., and will be re- 
ferred to as Pamida. 

The district court found that the order of the Tax 
Commissioner was supported by competent, materi- 
al, and substantial evidence, and affirmed the order 
of the commissioner. Pamida has now appealed to 
this court. 

Neb. Rev. Stat. §§ 77-27,127 and 77-27,128 (Reissue 
1981) provide that the procedure for the judicial re- 
view of any final action of the Tax Commissioner, in- 
cluding the assessment of a proposed deficiency, is 
that provided in Neb. Rev. Stat. §§ 84-917 to 84-919 
(Reissue 1981). The order may be reversed or mod- 
ified only if it is (a) in violation of constitutional pro- 
visions; (b) in excess of the statutory authority or 
jurisdiction of the agency; (c) made upon unlawful 
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procedure; (d) affected by other error of law; (e) 
unsupported by competent, material, and substan- 
tial evidence; or (f) arbitrary or capricious. The 
review in this court is de novo on the record. 

The principal controversy between the parties is 
whether Pamida is subject to being taxed by the 
combined income method on the theory that it oper- 
ates a unitary business through its subsidiary cor- 
porations. Pamida contends that for tax purposes 
its income should be computed by a separate ac- 
counting method. 

These accounting methods were discussed and de- 
fined in Caterpillar Tractor Co. v. Lenckos, 84 Ill. 2d 
102, 115-16, 417 N.E.2d 1848, 1850-51 (1981), appeal 
dismissed ___ U.S. , 103 S. Ct. 3562, 77 L. Ed. 2d 
1402 (1983), as follows: ‘‘There are two basic meth- 
ods of accounting used by State tax officials to deter- 
mine net taxable income in such a way as to avoid 
the constitutional problems which arise when a State 
attempts to tax that portion of a corporation’s busi- 
ness income which clearly has been earned in other 
States or countries. The first method, called sepa- 
rate accounting, attempts to segregate and identify 
the sources or transactions which account for the 
generation of business income... . 

“The other method of accounting, which the Direc- 
tor agreed should apply here, and which has been 
described, is the combined or unitary apportionment 
method of reporting. In order to apply this method 
to the tax returns of a corporate taxpayer, it must 
first be determined that it is a member of a unitary 
business group. As was briefly discussed, the term 
‘unitary business group,’ when applied to a corpora- 
tion which has subsidiaries or other associated cor- 
porations in other States or countries, is used to de- 
scribe a group of functionally integrated corporate 
units which are so interrelated and interdependent 
that it becomes relatively impossible for one State to 
determine the net income generated by a particular 
corporation’s activities within the State and there- 
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fore allocable to that State for purposes of taxation.”’ 

The purpose of the combined or unitary apportion- 
ment method of reporting is to permit a fair determi- 
nation of the portion of business income that is 
attributable to business activity within the state by 
the reporting member of the unitary group. 

The Illinois court defined a unitary business oper- 
ation in these words: ‘‘A unitary business opera- 
tion is one in which there is a high degree of interre- 
lationship and interdependence between, typically, 
one corporation, which generally is a parent corpo- 
ration, and its corporate subsidiaries or otherwise 
associated corporations, which group is usually en- 
gaged in multistate, and in some cases in interna- 
tional, business operations. Because of this inte- 
grated relationship, which is reflected in all phases 
of the business operations, it is extremely difficult, 
for purposes of taxation, to determine accurately the 
measure of taxable income generated within a State 
by an individual corporation of the unitary group 
which is conducting business in the State. Typi- 
cally, the corporation’s transactions and the income 
derived from them actually represent the business 
efforts of the individual corporation, plus efforts of 
other and possibly all members of the unitary busi- 
ness operation. As a result, the claimed income of 
each member of the group standing alone does not, 
in a real sense, reflect the conducting of a unitary 
business operation because the income is not attrib- 
utable solely to the effort of the particular corpora- 
tion.’’ Caterpillar Tractor Co. v. Lenckos, supra at 
108, 417 N.E.2d at 1347. See, also, Kellogg Company 
v. Herrington, ante p. 138, 343 N.W.2d 326 (1984). 

The evidence before the commissioner consisted 
primarily of a stipulation of facts entered into by Pa- 
mida and the Department of Revenue. The stipula- 
tion shows that Pamida and its subsidiaries are 
primarily engaged in discount retailing and service 
merchandising or ‘‘rack jobbing.”’ 

Pamida and its subsidiaries are organized as a 
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three-tier corporate structure. in the first tier is 
Pamida, which is the parent corporation for all of 
the affiliated corporations and owns 100 percent of 
the stock of the second tier corporations. The sec- 
ond tier consists of three corporations, NuWay Drug 
Service of South Dakota, NuWay Drug Service, Inc. 
(an Iowa corporation), and NuWay Drug Service, 
Inc. (a Nebraska corporation), which operate the 
rack jobbing business and a corporation in each 
state where the discount retailing business is carried 
on. The third tier is comprised of corporations 
which own and operate the individual Gibson Dis- 
count stores and Quality Discount Centers. These 
third tier corporations are domestic corporations of 
the state in which the store is located. The stock of 
these corporations is owned by the second tier corpo- 
rations. 

The directors and officers of the subsidiaries of 
Pamida are also officers or employees of Pamida. 
Two men who serve as directors and officers of the 
subsidiaries are also directors as well as officers of 
Pamida. 

All of the discount stores operate on a self-service, 
discount, primarily cash-and-carry basis, with the 
object of maximizing sales volume and inventory 
turnover with minimum overhead expenses. Pami- 
da has a procedures manual which provides the pro- 
cedures and policies for activities relating to the 
operation of local Gibson Discount Centers. Each 
discount center serves essentially a very small geo- 
graphic district. The principal categories of mer- 
chandise sold in the Gibson Discount Centers are the 
following: health and beauty aids, soft goods (in- 
cluding apparel and footwear), automotive supplies, 
hardware and appliances, housewares, sporting 
goods, food and tobacco products, school and pet 
supplies, toys, jewelry, cameras, and film. Com- 
mencing with fiscal 1973, there were 145 general 
merchandise Gibson Discount Centers in operation 
in the states of Dlinois, Iowa, Kansas, Minnesota, 
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Missouri, Nebraska, North Dakota, South Dakota, 
Wisconsin, and Wyoming. 

Pamida employs district managers who are as- 
signed by geographic region. They have primary 
responsibility for preparing new stores for opening, 
including furnishing such stores with fixtures and 
initial inventories of goods, and hiring the initial 
store staff. With respect to existing stores the dis- 
trict managers have responsibility for locating and 
correcting trouble areas and for the handling of ma- 
jor personnel problems. The district managers also 
evaluate the managers and make recommendations 
to Pamida regarding transfers, promotions, and 
termination of managers. In fiscal 1973 there were 
11 district managers; in 1974, 16; in 1975, 17; and in 
1976, 17. 

Pamida hires assistant managers, places them for 
on-the-job training at Gibson Discount Centers, and 
carries them on its payroll during this limited train- 
ing period. It determines the promotion of assistant 
managers and, with the concurrence of the affected 
manager, transfers managers from one store to an- 
other. It sets the salary and bonuses for the man- 
agers for the Gibson Discount Centers and Quality 
Discount Centers. 

The managers of the Gibson Discount Centers are 
given discretion in several areas. They hire and 
fire their subordinates, except for assistant man- 
agers or manager trainees. They set the wage 
levels for these same employees. They can pur- 
chase merchandise from local vendors. These 
items include cigarettes, magazines, candy, and 
other similar items. They can place local advertis- 
ing. They can write checks for small purchases. 
Except in the case of store managers and assistant 
store managers, transfer of personnel between dis- 
count centers is nonexistent. 

Thirty-five to forty percent of the merchandise 
sold by Gibson Discount Centers comes through the 
Pamida warehouse. Another 35 to 40 percent is pur- 
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chased from outside suppliers on the basis of con- 
tracts negotiated by Pamida. The remainder is pur- 
chased by the manager of the Gibson Discount Cen- 
ter from local vendors. Pamida determines what 
type of merchandise may be carried by the Gibson 
Discount Centers after taking into account recom- 
mendations of the store managers, particularly with 
respect to regional needs and demands. 

Initial financing of the inventory for a new Gibson 
Discount Center is through credit provided by Pami- 
da and outside suppliers. Other financing may be 
arranged by Pamida through the local store’s local 
banks. Operating capital is obtained by Pamida 
through loans under which Pamida and its subsidi- 
aries are severally and jointly liable. Insurance for 
the retail stores is obtained by Pamida, but each 
local store is separately billed. The leasing of store 
facilities not owned by Pamida is arranged by Pami- 
da; however, the lease payments are the liability of 
the local store. 

Pamida performs a number of administrative 
services for the Gibson Discount Centers. It main- 
tains the books and records for the local stores. It 
pays all invoices for merchandise from outside sup- 
pliers, writing checks on the stores’ local checking 
accounts. It prepares the payroll for Gibson Dis- 
count Centers, although time records are kept by the 
local stores and the rates of pay are set by the local 
managers. It prepares and files all the tax returns 
for the retail stores. For these services Pamida 
charges the local stores 2.4 percent of their soft 
goods sales and 2 percent of all other sales. 

Pamida provides group insurance, profit sharing, 
and stock option plans for employees of the Gibson 
Discount Centers. Payrolls are handled by Pamida. 
The complaint procedures for Gibson employees in- 
clude an appeal to the personnel director and dis- 
trict manager of Pamida. Pictures of all managers, 
assistant managers, group managers, and depart- 
ment supervisors are required to be on file with 
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Pamida. Personnel procedures and policies are 
provided in the Pamida procedures manual. 

Virtually all income and approximately 95 percent 
of all expenses are attributed to individual store lo- 
cations through the use of a cost accounting system. 
Expenses relating to the acquisition and the trans- 
portation of goods for sale are allocated by a mark- 
up, so that each store incurs an expense of approxi- 
mately 8 percent over and above the actual cost of 
acquiring the goods. Administrative expenses are 
allocated by a management fee charge of 2 to 2.4 
percent of sales. 

NuWay Drug Service, Inc., an Iowa corporation, is 
a wholly owned subsidiary of Pamida. It sells 
health and beauty aids, housewares, soft goods, and 
miscellaneous supplies through a rack jobbing oper- 
ation, and sells merchandise to Gibson Discount 
Centers, NuWay Drug Service of South Dakota, and 
NuWay Drug Service, Inc., of Nebraska, and to non- 
affiliated companies. 

NuWay Drug Service, Inc., a Nebraska corpora- 
tion, is a wholly owned subsidiary of Pamida. Dur- 
ing 1972, 1973, 1974, and 1975, its business consisted 
almost exclusively of selling merchandise to Pami- 
da and its subsidiaries. It has several wholly owned 
subsidiaries which operated small discount retail 
stores which were operated like the Gibson Discount 
Centers. 

The service merchandising or rack jobbing busi- 
ness operated from warehouses in Omaha and South 
Sioux City, Nebraska, by the NuWay Drug Service 
corporations of Iowa, Nebraska, and South Dakota, 
did, at various times during the years in question, 
distribute about 8,500 nonfood items to approxi- 
mately 1,400 nonaffiliated retailers located in nine 
midwestern states. 

The evidence which has been summarized, and 
which was taken from the stipulation of the parties, 
supports a finding that Pamida and its subsidiaries 
conduct a unitary business and that the proper meth- 
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od of determining the income derived from sources 
in Nebraska was the combined income approach. 
Coca Cola Co. v. Dept. of Rev., 271 Or. 517, 533 P.2d 
788 (1975); Mont. Dept. of Revenue v. ASARCO, 173 
Mont. 316, 567 P.2d 901 (1977), appeal dismissed 434 
U.S. 1042, 98 S. Ct. 884, 54 L. Ed. 2d 793 (1978). 

Pamida complains that rules Reg-24-16 and 
Reg-24-17 of the Nebraska Corporation Income Tax 
Regulations, which became effective January 26, 
1974, could not be applied to income from prior 
years. The district court correctly determined that 
Nebraska’s version of the Uniform Division of In- 
come for Tax Purposes Act, Neb. Rev. Stat. 
§§ 77-2735 to 77-2752 (Reissue 1981), the Multistate 
Tax Compact, Neb. Rev. Stat. § 77-2901 (Reissue 
1981), and other statutory provisions authorize the 
use of the combined income approach. See Kellogg 
Company v. Herrington, ante p. 138, 343 N.W.2d 326 
(1984). 

As the Illinois court stated in Caterpillar Tractor 
Co. v. Lenckos, 84 Ill. 2d 102, 117-20, 417 N.E.2d 1343, 
1851-53 (1981): ‘‘The first major attempt in promot- 
ing uniformity among the States with respect to tax- 
ing interstate business was the drafting and adoption 
of the Uniform Division of Income for Tax Purposes 
Act (UDITPA). UDITPA was incorporated into ar- 
ticle IV of the Multistate Tax Compact (MTC) (Ill. 
Rev. Stat. 1973, ch. 120, par. 871 et seq.) and as 
stated in the Official Commentary cited above, the 
MTC became effective in [Illinois on July 1, 1967. 
The questions before us now are: (1) whether 
UDITPA authorizes the use of the unitary method of 
apportionment; and (2) if it does, whether this 
method has been incorporated into the Illinois In- 
come Tax Act. 

“Considering whether UDITPA authorizes the use 
of unitary apportionment, we first observe that 
UDITPA does not make any reference to unitary ap- 
portionment or combined reporting. The absence of 
specific reference to the unitary method is not, how- 
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ever, critical, for in a number of jurisdictions that 
adopted UDITPA and in some of them, the MTC as 
well, courts have held that unitary apportionment or 
combined reporting was authorized though the par- 
ticular income tax statute made no reference to this 
method of reporting. In Coca Cola Co. v. Depart- 
ment of Revenue (1975), 271 Or. 517, 5383 P.2d 788, the 
Oregon Department of Revenue applied a unitary or 
combined apportionment method of accounting to 
the income tax returns of the plaintiff corporation 
and its wholly owned subsidiaries, which had filed 
separate returns using Oregon’s three-factor appor- 
tionment formula, which is similar to that set out in 
the Illinois statute. The Department argued that the 
combined method, though not specifically provided 
for in the tax statutes into which UDITPA had been 
incorporated, would more accurately reflect the in- 
come of what it contended was a unitary business 
operation. Concluding that the company’s syrup 
and bottling operations were so inextricably con- 
nected as to constitute a unitary business, the court 
stated: ‘The combined method of apportionment re- 
porting is wholly consistent with, and a natural ex- 
tension of, the apportionment method.’ (271 Or. 517, 
528, 5383 P.2d 788, 793.) The court held that the plain- 
tiff and its subsidiaries ‘are all part of the same uni- 
tary operation and were required to use the com- 
bined method of reporting for the tax years in ques- 
tion.’ 271 Or. 517, 529, 533 P.2d 788, 794. See also 
American Smelting & Refining Co. v. Idaho State 
Tax Com. (1979), 99 Idaho 924, 592 P.2d 39; Montana 
Department of Revenue v. American Smelting & Re- 
fining Co. (1977), 173 Mont. 316, 567 P.2d 901. 

‘“‘The Supreme Court has also held that the ab- 
sence of any statutory reference to the unitary 
method of reporting does not forbid its use. In 
Butler Brothers v. McColgan (1942), 315 U.S. 501, 86 
L. Ed. 991, 62 S. Ct. 701, the plaintiff, an Illinois 
corporation conducting a wholesale goods and gen- 
eral merchandise business, was licensed to conduct 
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business in California. The company had wholesale 
distributing divisions located in seven states, includ- 
ing California, each serving a district area and each 
controlling its own sales force, accounting proce- 
dures, sales operations and credit and financing pro- 
cedures as well. Though the California tax statute 
did not specifically authorize the combined method 
of reporting or make any references to unitary op- 
erations, the court upheld the State’s decision to 
apply the unitary method to the combined income 
derived from the operations of the seven divisions. 
In its holding the court stated that ‘this Court has 
recognized that unity of the use and management of 
a business which is scattered through several states 
may be considered when a State attempts to impose 
a tax on an apportionment basis. As stated in Hans 
Rees’ Sons, Inc. v. North Carolina, [(1931), 283 U.S. 
123, 133, 75 L. Ed. 879, 905, 51 8. Ct. 385, 389], ‘‘the en- 
terprise of a corporation which manufactures and 
sells its manufactured product is ordinarily a uni- 
tary business, and all the factors in that enterprise 
are essential to the realization of profits.’’’ 315 U.S. 
501, 508, 86 L. Ed. 991, 996, 62 S. Ct. 701, 704-05. 

‘In a later case, Northwestern States Portland Ce- 
ment Co. v. Minnesota (1959), 358 U.S. 450, 3 L. Ed. 
2d 421, 79 S. Ct. 357, the court addressed a similar 
challenge to the use of a unitary apportionment 
method, and in citing Hans Rees’ and other appor- 
tionment decisions (e€.g., Bass, Ratcliff & Gretton, 
Ltd. v. State Tax Com. (1924), 266 U.S. 271, 69 L. Ed. 
282, 45 S. Ct. 82; Underwood Typewriter Co. v. 
Chamberlain (1920), 254 U.S. 113, 65 L. Ed. 165, 41 S. 
Ct. 45) the court upheld the use declaring: ‘These 
cases stand for the doctrine that the entire net in- 
come of a corporation, generated by interstate as 
well as intrastate activities, may be fairly appor- 
tioned among the States for tax purposes by for- 
mulas utilizing in-state aspects of interstate affairs.’ 
358 U.S. 450, 460, 3 L. Ed. 2d 421, 428, 79 S. Ct. 357, 
363. See also Exxon Corp. v. Wisconsin Department 
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of Revenue (1980), 447 U.S. 207, 65 L. Ed. 2d 66, 100 
S. Ct. 2109; Mobil Oil Corp. v. Commissioner of 
Taxes (1980), 445 U.S. 425, 63 L. Ed. 2d 510, 100 S. Ct. 
1223.”’ 

The fact that Pamida uses a method of separate 
accounting is not binding upon the State. In Exxon 
Corp. v. Wisconsin Dept. of Revenue, 447 U.S. 207, 
100 S. Ct. 2109, 65 L. Ed. 2d 66 (1980), the U.S. Su- 
preme Court held that the use of a separate func- 
tional accounting system by Exxon did not prevent 
Wisconsin from using the combined or unitary ap- 
portionment method to determine the income of Ex- 
xon which was subject to tax in Wisconsin. The 
Court said at 221-23: ‘‘As this Court has on several 
occasions recognized, a company’s internal account- 
ing techniques are not binding on a State for tax pur- 
poses. For example, in Butler Bros. v. McColgan, 
supra, an interstate business challenged the applica- 
tion of the California apportionment statute. The 
company was engaged in the wholesale dry goods 
and general merchandise business as a middleman, 
and it had distributing houses in seven States, in- 
cluding one in California. Each house maintained 
stocks of goods, had a cognizable territory, had its 
own sales force, did its own solicitation of sales, 
made its own credit and collection arrangements, 
and kept its own books. There was, however, a cen- 
tral buying division that was able to purchase goods 
for resale at a lower price. The company used ‘rec- 
ognized accounting principles,’ 315 U.S., at 505, to al- 
locate all costs and charges to each house, with cer- 
tain centralized expenses allocated among the 
houses. Based on that ‘separate accounting sys- 
tem,’ id., at 507, the business asserted there was no 
net income in California. 

‘‘We concluded that California could constitu- 
tionally apply its apportionment formula to the com- 
pany’s total net income to establish taxable income, 
rather than being limited to the income shown by the 
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taxpayer’s accounting methods to be attributable to 
the one house in that State. . 

‘Similarly, in Mobil Oil Corp. v. Commissioner of 
Taxes, we noted that ‘separate accounting, while it 
purports to isolate portions of income received in 
various States, may fail to account for contributions 
to income resulting from functional integration, cen- 
tralization of management, and economies of scale.’ 
445 U.S., at 488. Since such factors arise ‘from the 
operation of the business as a whole, it becomes mis- 
leading to characterize the income of the business as 
having a single identifiable ‘‘source.” Although 
separate geographical accounting may be useful for 
internal auditing, for purposes of state taxation it is 
not constitutionally required.’ ’’ 

We conclude that the order of the commissioner 
was supported by competent, material, and substan- 
tial evidence; it was not in violation of constitutional 
provisions nor in excess of the statutory authority or 
jurisdiction of the agency; and it was not arbitrary 
nor capricious. The judgment of the district court 
must be affirmed. 

AFFIRMED, 


PAMELA S. RICHEY, APPELLANT, V. RICHARD J. 
RICHEY, APPELLEE. 
344 N.W.2d 642 


Filed February 24, 1984. No. 83-046. 


1. Child Custody: Appeal and Error. A divorce decree will not be 
modified as to custody unless there has been a change of circum- 
stances indicating that the person who has custody is unfit for that 
purpose or that the best interests of the child require such action. 

Although an award of custody is subject to review 
de novo, the determination of the trial court will not ordinarily be 
disturbed on appeal unless there is a clear abuse of discretion or it 
is clearly against the weight of the evidence. 

3. Child Custody. Although it is generally sound public policy to keep 
children together in the custody of one parent when possible, con- 
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siderations of public policy do not, in all cases, prevent dividing of 
custody so that each parent may have custody of a child or chil- 
dren. 


Appeal from the District Court for Richardson 
County: RosBertT T. Finn, Judge. Affirmed. 


Randal B. Brown, for appellant. 
Richard L. Halbert, for appellee. 


KrRivosHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


GRANT, J. 

This is an appeal from the district court’s modifi- 
cation of a divorce decree wherein the custody of the 
older of two minor children was changed from the 
appellant mother to the appellee father. This case 
is heard before us de novo. Dunne v. Dunne, 211 
Neb. 636, 319 N.W.2d 741 (1982). 

On December 6, 1979, a decree was entered dis- 
solving the marriage of the parties and granting cus- 
tody of the two minor children, Jeremy, born July 1, 
1977, and Timothy, born August 6, 1979, to the chil- 
dren’s mother. A petition to modify the decree was 
filed by the children’s father on October 6, 1982. Af- 
ter a hearing on December 17, 1982, the court deter- 
mined that a change of circumstances had occurred 
and that the best interests of Jeremy required that 
his custody be awarded to the father. The mother 
appeals. 

The petition to modify the decree contained no re- 
quest to also change the custody of the younger 
brother, Timothy, and although this results in con- 
cern to the court, we restrict our review to the older 
brother, Jeremy. 

Evidence adduced at the hearing indicated the ap- 
pellant remarried sometime after the divorce and 
was divorced again on September 10, 1982, from her 
second husband, Richard Beer. 

Jeremy suffers from ‘flecked retina syndrome,”’ 
which has left him legally blind. He has attended 
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school for the visually handicapped in Nebraska City 
since November 29, 1982. His schooling will not be 
disrupted by the custody change to the appellee. 

Testimony at the hearing showed that Jeremy had 
suffered a number of ‘‘accidents.’’ These accidents 
included an incident when Jeremy drank gasoline, 
which required hospitalization for 4 days. This inci- 
dent occurred on May 5, 1979, prior to the divorce 
between these parties but at a time when appellant 
had temporary custody of Jeremy. Appellant was 
with Jeremy at a trailer owned by Richard Beer, 
who married appellant after the divorce between 
appellant and appellee. Mr. Beer and appellant 
were painting and, during appellant’s absence to go 
to her mother’s home 4 miles away, Jeremy drank 
some gasoline. Appellant was later informed and, 
with Mr. Beer, took Jeremy to a hospital in Falls 
City. The hospital report stated: ‘‘This child ap- 
parently ingested undetermined amount of gasoline 
at home several hours, like about 6 hours before this 
hospital admission.’ Appellee found out about this 
incident from a nurse at the hospital. 

On July 20, 1980, Jeremy suffered a scalp lacera- 
tion. According to the appellant, this was the result 
of falling out of bed. On November 8, 1980, Jeremy 
suffered a 14-inch laceration to the left hand, re- 
quiring stitches, when he apparently fell on a pop 
bottle while playing outdoors. On September 24, 
1982, Jeremy’s heel and tendons in his foot were cut 
by a riding lawnmower operated by the appellant’s 
second husband, Mr. Beer. Jeremy was confined to 
a wheelchair for a month after this incident. 

In addition, Jeremy complained to the appellant in 
the summer of 1980 that a young relative of appel- 
‘lant’s husband had sexually molested him while 
they were ‘‘playing.’’ Appellant told appellee about 
this incident, but by the time the child was examined 
the medical doctor concluded that too much time 
had: passed to properly evaluate the situation. 

The paternal grandmother, Paula Richey, testified 
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that on visitations when the appellee would bring 
Jeremy directly to her home, she would bathe him 
because he was dirty. There was also evidence that 
Jeremy’s clothing was dirty on his visits to Paula 
Richey. Some of Jeremy’s battleship-gray under- 
clothing was introduced in evidence. Mrs. Richey 
also complained of the child’s riding in the back of a 
pickup truck without adult supervision while in his 
mother’s care. 

Mr. Beer testified that since his divorce from ap- 
pellant, he has cared for the children, sometimes 
overnight, when the appellant was on dates. 

The decree in this matter will not be modified 
unless there has been a change of circumstances in- 
dicating that the person who has custody is unfit for 
that purpose or that the best interests of the child re- 
quire such action. Dunne v. Dunne, 211 Neb. 636, 319 
N.W.2d 741 (1982). The district court determined 
that a change in circumstances had occurred and 
that the best interests of the child required the 
change of custody. On a de novo review we deter- 
mine that the action of the trial court was correct 
and that it is in the best interests of Jeremy to 
change his custody to his father at this time. 

The appellant contends that if Jeremy’s custody is 
changed, it will damage the relationship he has with 
his brother, Timothy. We are not convinced that the 
potential emotional damage of such a separation 
outweighs the physical damage already suffered by 
Jeremy. Although it is generally sound public poli- 
cy to keep children together in the custody of one of 
the parents, considerations of public policy do not, in 
all cases, prevent dividing the custody of children in 
a marriage dissolution situation so that each parent 
may have custody of a child or children. Boroff v. 
Boroff, 197 Neb. 641, 250 N.W.2d 613 (1977). 

The trial court’s action was proper and is af- 
firmed. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. ERNEST SIMS, 
APPELLANT. 
344 N.W.2d 645 


Filed February 24, 1984. No. 83-145. 


1. Search Warrants: Affidavits. An affidavit based upon a tip from 
an informant is sufficient if the magistrate is informed of (1) some 
of the underlying circumstances from which the informant con- 
cluded that the narcotics were located where he claimed they were, 
and (2) some of the underlying circumstances from which the offi- 
cer concluded that the informant was credible. 

An affidavit made to obtain a search warrant is 

Saas valid, and the defendant has the burden to establish that 

the affidavit was false. 

If the allegations remaining, after statements 

shown. to be false are removed from the affidavit, are sufficient to 

support the issuance of a warrant, the affidavit and warrant are 
valid. 


Appeal from the District Court for Douglas County: 
DonaLpD J. HAMILTon, Judge. Affirmed. 


Thomas M. Kenney, Douglas County Public De- 
fender, and Bennett G. Hornstein, for appellant. 


Paul L. Douglas, Attorney General, and Linda L. 
Willard, for appellee. 


KrRivosHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


BOSLAUGH, J. 

This is an appeal in a post conviction proceeding 
brought pursuant to Neb. Rev. Stat. § 29-3001 (Reis- 
sue 1979). 

The defendant, Ernest Sims, was convicted in Au- 
gust 1975 of the unlawful possession with intent to de- 
liver heroin and was sentenced to a term of 3 to 10 
years’ imprisonment. The judgment was affirmed 
by this court on September 16, 1977. 

In this action the defendant seeks post conviction 
relief to vacate the conviction and sentence on the 
ground that the no-knock search warrant issued 
upon the affidavit of police officer Leonard Smith, 
and which led to the discovery of heroin at the de- 
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fendant’s residence, was obtained in violation of his 
constitutional rights. In particular, the defendant 
contends that Smith, the officer-affiant, was not 
credible and his informant, James Washington, was 
not shown to be credible and reliable. 

The issue is raised for the first time in this pro- 
ceeding. A motion to suppress was not filed by de- 
fense counsel prior to the trial. 

The district court denied post conviction relief and 
found that Smith was a ‘‘credible witness who ob- 
tained information from an informant who had on 
prior occasions supplied information to the Omaha 
Police Division and that said prior information 
proved to be credible and that at the time of the issu- 
ance of the warrant in question the informant was a 
reliable informant based upon the evidence pro- 
duced at the above hearing.’’ This finding is as- 
signed as error. 

The statement of probable cause in the affidavit 
was as follows: ‘‘That the following are the grounds 
for issuance of a search warrant for said property 
and the reasons for his belief, to-wit: On February 
11 1975 Omaha Police Officer Leonard Smith re- 
ceived information from a past proven reliable in- 
formant, who has proven his reliability in the past to 
Officer Smith in connection with Narcotics, which 
Leonard Smith had diligently checked out and found 
to be true and accurate and with some of this in- 
formants information officer Smith has been able to 
make felony arrests within the past sixty days in 
connection with Narcotics violations. This inform- 
ant advised Officer Smith that they had been inside 
the residence of 1801 Pinkney Street, Omaha Doug- 
las County Nebraska within the past twenty-four 
hours and observed Ernest Sims inside of this resi- 
dence and had in his possession several bags of what 
the informant knows from prior experience to be 
Heroin. It is personally known by Officer Smith 
through previous investigations into Ernest Sims 
that 1801 Pinkney is at least a part-time residence of 
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Ernest Sims and his new wife whose maiden name 
was Beverly Curtis. It is personally known by Of- 
ficer Smith through other investigations and infor- 
mation from non-confirmed informants that Ernest 
Sims is an active Heroin dealer in the Omaha 
Nebraska area. From the information provided by 
the reliable informant and the personal knowledge 
that Officer Smith has of Ernest Sims and Beverly 
Curtis, Officer Smith feels that he has reasonalbe 
{sic] grounds to believe and does believe that Ernest 
Sims and/or Beverly Curtis have concealed inside of 
1801 Pinkney Street Heroin which is contrary to the 
laws of the State of Nebraska.”’ 

At the hearing Smith testified that in addition to 
the informant, James Washington, he also relied up- 
on ‘‘non-confirmed’”’ informants and his own per- 
sonal knowledge. Smith testified that without his re- 
cords he could not remember having made felony 
arrests based on information from Washington with- 
in 60 days before the affidavit was signed. Smith 
stated that it was an Omaha police procedure to have 
an informant make three ‘‘confirmed buys’’ super- 
vised by police before the informant was considered 
reliable. Smith testified that Washington had volun- 
tarily contacted the police department with informa- 
tion and that Washington had given the police reli- 
able information on prior occasions and had proven 
his reliability to police. Deputy Police Chief Swan- 
son testified that before an informant’s information 
could be used as the basis for an affidavit, his relia- 
bility had to be proven to the department. 

The evidence shows that in 1976 Officer Smith was 
indicted by a federal grand jury for solicitation of 
bribes, later amended to conspiracy to distribute 
heroin. Smith was convicted and sentenced on that 
charge. The indictment alleged that Smith was con- 
tacted by the conspiracy in August 1975, 6 months 
after the affidavit in the present case was signed. 

The evidence further shows that in December 
1975, at a hearing in another case, Smith testified 
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that he had known the informant Washington for ap- 
proximately a year. Smith testified that he had re- 
lied upon information given by Washington in two 
prior investigations, that of Sims and that of a Doris 
Thornton. 

James Washington testified that he had been hos- 
pitalized for a mental illness for approximately 5 
years and had received shock treatments. Washing- 
ton was unable to remember more than hazily any of 
the events of 1975, and in particular he could not re- 
member acting as a police informant during this 
period. 

The defendant contends that the warrant was in- 
valid because the information supplied by the affiant 
was untrue, and, therefore, the affidavit did not con- 
tain the requisite information to support the issu- 
ance of a warrant based upon an informant’s tip. 

One seeking post conviction relief has the burden 
of establishing the basis for such relief. The find- 
ings of the district court in denying relief will not be 
disturbed on appeal unless they are clearly errone- 
ous. State v. Pope, 213 Neb. 645, 330 N.W.2d 747 
(1983); State v. Herren, 212 Neb. 706, 325 N.W.2d 151 
(1982). 

In State v. Stickelman, 207 Neb. 429, 435, 299 
N.W.2d 520, 524 (1980) (quoting Franks v. Delaware, 
438 U.S. 154, 98 S. Ct. 2674, 57 L. Ed. 2d 667 (1978)), 
we stated that there is ‘“‘ ‘ a presumption of validity 
with respect to the affidavit supporting the search 
warrant....’’’ In order to overcome this pre- 
sumption the defendant bears the burden of demon- 
strating that the affidavit was false. State v. 
Stickelman, supra. Franks v. Delaware, supra, indi- 
cates that in order to invalidate a warrant it must be 
shown that the affiant made a deliberate falsehood 
or acted with reckless disregard for the truth, and it 
must be demonstrated that the challenged material 
is ‘‘material’’ or necessary to a finding of probable 
cause. United States v. Young Buffalo, 591 F.2d 506 
(9th Cir. 1979), cert. denied 441 U.S. 950, 99 S. Ct. 
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2178, 60 L. Ed. 2d 1055. The defendant must then 
show that when the challenged matter is excised 
from the affidavit, the affidavit is left with insuf- 
ficient content to establish probable cause. Franks 
v. Delaware, supra; United States v. Young Buffalo, 
supra. 

In the present case Sims contends that Smith’s in- 
ability to recall, due to lack of access to his records, 
whether he had made prior arrests based upon infor- 
mation from Washington, and what the nature of 
Washington’s ‘‘controlled buys’’ were, renders the 
information contained in the affidavit not credible. 
This simply is not the case. Smith’s testimony by 
itself does not overcome the presumption that the af- 
fidavit is valid. It merely indicates that without the 
use of his records, Smith could not recall events 
which occurred 8 years before the hearing. 

Sims also argues that because Smith testified in 
December 1975 that he had used information from 
Washington on two prior occasions and that the 
dates of the cases involved show that the Sims case 
was the first case in which Smith relied upon Wash- 
ington’s information, it follows that Smith’s state- 
ment that Washington was a ‘‘past proven reliable 
informant’’ whose information had led to ‘‘felony ar- 
rests within the past sixty days’’ was false. While 
the Sims case may have been the first one resulting 
in an arrest in which Smith relied upon Washington, 
it is not necessarily the first time that Smith had re- 
lied upon Washington. Smith testified that police 
procedure required that an informant make three 
confirmed buys before any arrests can be made 
through him. This proves the reliability of an in- 
formant to the department. Smith testified that, al- 
though he could not recall the details without access 
to the records, Washington had so proven his relia- 
bility. Deputy Police Chief Swanson testified that it 
was police practice to not use information from an 
informant on an affidavit until he had been proven 
reliable. 
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The evidence does not establish that arrests had 
been made by Smith based upon information from 
Washington prior to the affidavit, as alleged in the 
affidavit. At the hearing Smith was unable to recall 
the details of any such arrests. Smith’s testimony 
in December 1975 indicates that Sims’ arrest was the 
first one made by Smith in reliance upon Washing- 
ton’s information. We conclude that the statement 
in regard to prior felony arrests must be disre- 
garded. 

While the fact that Smith was indicted and con- 
victed of conspiracy to deliver heroin may affect his 
credibility generally, it does not prove that all of the 
statements made in the affidavit were untrue. 

If the statement with regard to felony arrests 
made within 60 days before the affidavit is disre- 
garded, the remainder of the affidavit is sufficient to 
support the issuance of a warrant. The affidavit al- 
leges that Smith relied upon information of a past 
proven reliable informant who had given reliable in- 
formation to Smith in the past, which Smith had 
found to be true. The affidavit states that the in- 
formant personally observed heroin in Sims’ posses- 
sion at his residence. This was sufficient to author- 
ize the issuance of a search warrant. An affidavit 
based upon a tip from an informant is sufficient if 
the magistrate is informed of (1) some of the under- 
lying circumstances from which the informant con- 
cluded that the narcotics were located where he 
claimed they were, and (2) some of the underlying 
circumstances from which the officer concluded that 
the informant was credible. State v. Graves, 193 
Neb. 797, 229 N.W.2d 538 (1975). 

The judgment of the district court is affirmed. 
AFFIRMED. 
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1. Summary Judgment: Affidavits. In a summary judgment pro- 
ceeding, affidavits of a lay witness attempting to interpret medical 
testimony and to arrive at conclusions as to the possible negligence 
of a physician and surgeon generally are insufficient to meet the 
burden of a party refuting a prima facie showing of no negligence 
by the movant. 


An affidavit opposing the rendition of a summary 
nee to be effective, must be made on personal knowledge, 
must set forth such facts as would be admissible in evidence in de- 
tail and with precision, and must show affirmatively that the af- 
fiant is competent to testify to the matters stated therein. 


Appeal from the District Court for Douglas Coun- 
ty: JOHN E. Cuiark, Judge. Affirmed. 


Jon B. Abbott, for appellant. 


Thomas J. Shomaker of Sodoro, Daly & Sodoro, 
for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE,  HASsTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


HASTINGS, J. 

The plaintiff has appealed an order of the district 
court granting the defendant’s motion for summary 
judgment. 

This case appears here for the second time. The 
previous case, one involving alleged medical mal- 
practice, appears under the same title at 211 Neb. 
322, 318 N.W.2d 712 (1982), wherein the factual back- 
ground is set forth. We reversed the granting of 
defendant’s motion for summary judgment. 

By way of review we would note that in the previ- 
ous case we held that whether a specific manner of 
treatment or exercise of skill by a physician demon- 
strates a lack of skill or knowledge, or a failure to 
exercise reasonable care, is a matter that must usu- 
ally be proved by expert testimony. We further 
pointed out that in a case such as this, where the de- 


576 216 NEBRASKA REPORTS 


fendant is the moving party, such party must make 
a prima facie showing of the absence of negligence 
before the burden of producing evidence shifted to 
the plaintiff. 

In that earlier case we determined that the de- 
fendant, Dr. Paustian, in his deposition explained 
the surgical procedures followed by him and de- 
tailed the possible consequences which might be ex- 
pected therefrom, but concluded that ‘‘nowhere do 
we find any evidence that such procedures met the 
accepted standards of reasonable medical care.’’ Id. 
at 327, 318 N.W.2d at 716. 

On remand to the district court the defendant 
again filed a motion for summary judgment, sup- 
ported by his affidavit that ‘‘he followed the gener- 
ally accepted and recognized standard of care or 
skill of the community or similar communities in the 
use of the dilitation [sic] procedure.’’ That evi- 
dence satisfied our requirement that the moving 
party must make a prima facie showing of the ab- 
sence of negligence. To meet her burden of produc- 
ing evidence of negligence on the part of the defend- 
ant as referred to above, the plaintiff submitted the 
affidavit of her trial attorney. 

As recited in her brief, that portion of the affidavit 
which the plaintiff argues establishes evidence of 
negligence on the part of the defendant refers to two 
entries made by the defendant in the ‘‘Doctor’s Orders 
and Progress Notes’”’ taken from the hospital records. 
A portion of the entries made on August 22, 1974, in- 
clude ‘‘O6 subcut. emphysema. A-1) Mucosal tear s 
evidence infection.’’ In his affidavit plaintiff’s counsel 
interprets those entries as follows: ‘‘O (some de- 
gree) subcut(aneous) emphysema. A-1) Mucosal 
tear S (without/or some) evidence infection.’’ How- 
ever, the glossary of abbreviations and symbols, the 
source of which is not shown, attached to the affi- 
davit reveals that the symbol S means ‘‘without.’’ 

Counsel then argues that the defendant had testi- 
fied in his deposition that the dilation procedure 
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would be terminated upon there appearing evidence 
of a rupture of the esophagus and that a rupture is 
conclusively evident upon finding evidence of sub- 
cutaneous emphysema. 

The deposition testimony alleged to support the con- 
clusion that the dilation procedure would be termi- 
nated upon there appearing evidence of a rupture of 
the esophagus may be summarized as follows: The 
defendant testified that, generally speaking, dilation 
procedures are terminated if there is concern about a 
rupture, even though it may be only on a temporary 
basis. Serial blood counts and X-rays are then ob- 
tained. 

There is no indication in the records that these lat- 
ter procedures were carried out on August 22 or be- 
fore the next dilation, which was accomplished on 
August 23. However, an esophagram study, ‘a 
barium X-ray to determine any possible disruption 
of the integrity of the esophageal wall, was carried 
out on August 23, following dilation. This indicated 
a mucosal irregularity as of a superficial tear, but 
disclosed no evidence of any compromise of the in- 
tegrity of the wall of the esophagus. 

In support of her argument that a rupture of the 
esophagus would be conclusively evident upon a 
finding of subcutaneous emphysema, plaintiff cites 
additional deposition testimony of the defendant. 
The defendant did describe subcutaneous emphy- 
sema as an accumulation of air beneath the skin. 
He went on to say that a very distinctive sign of a 
perforation of the esophagus is a so-called mediasti- 
nal emphysema, which means an accumulation of air 
within the tissues of the mediastinum. Signs of sucha 
condition include the sound of a mediastinal crunch, 
which is detected by the use of a stethoscope; and a 
fair inference may be drawn from the defendant’s 
testimony that such a procedure was carried out. 

The defendant agreed that a tear in the esophagus 
may involve swelling in the tissues of the neck, 
which was not present in this case. Finally, ac- 
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cording to the deposition, a superficial tear of the 
mucosa would not necessarily involve a weakening 
of the esophageal wall. But if there was a disrup- 
tion of the muscle coat such that there was com- 
munication between the lumen of the esophagus and 
the surrounding mediastinal tissues, then it would be 
justified to suspect the development of a mediastinal 
emphysema problem. In such a case one might 
very well expect an infection within those tissues, 
and no infection was found. 

The affidavit then concludes with the following 
recitation: ‘‘C) that Defendant failed to terminate 
procedures on the 22nd and treat conservatively with 
antibiotics, especially Clendamycin [sic], the most 
powerful and least used (toxic) except in life 
threatening situations; but rather waiting, did not 
employ it until it was too late on August 25th, the 
day of major surgery to save Plaintiff's life. 

‘16. That experts are available and will testify, 
verifying the facts herein, upon being subpoenaed; 
the trial of this case being specially set on a day cer- 
tain far enough in the future to ensure their appear- 
ance; that the Defendant by affidavit, filed January 
12, 1983, has admitted that the procedures he em- 
ployed are ‘the generally accepted and recognized 
standard of care or skill of the community or similar 
communities in the use of the dilitation [sic] pro- 
cedure’; but Defendant has not denied negligence in 
the use of non-dilitation [sic] procedures.’’ 

The various statements and conclusions offered by 
the plaintiff’s counsel in his affidavit are attempts 
by a lay witness to interpret medical testimony and 
arrive at conclusions as to the possible negligence of 
a physician and surgeon. We adhere to the rule ex- 
pressed in our former opinion, Hanzlik v. Paustian, 
211 Neb. 322, 318 N.W.2d 712 (1982), that this must be 
proved by expert testimony. 

We do not agree with counsel’s conclusion that 
“Defendant has not denied negligence in the use of 
non-dilitation [sic] procedures.’’ In his affidavit the 
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defendant states ‘‘that based upon his personal 
knowledge and experience as a specialist in the 
practice of gastroenterology, he denies any negli- 
gence on his part in his treatment of Plaintiff.’’ 
Furthermore, he stated ‘‘that he followed the gener- 
ally accepted and recognized standard of care or 
skill of the community or similar communities in the 
use of the dilitation [sic] procedure.’’ This is the 
approved test for determining whether a physician 
was negligent in the performance of medical serv- 
ices. Kortus v. Jensen, 195 Neb. 261, 237 N.W.2d 845 
(1976). 

We believe that the defendant has now made a 
prima facie showing that he would be entitled to a 
judgment if the evidence were uncontroverted at 
trial, as required by our former opinion in Hanalik. 
Therefore, ‘Summary judgment should be granted 
to the movant unless the opposing party offers com- 
petent evidence ... that there is a genuine issue as 
to a material fact.’’ (Emphasis supplied.) Hanezlik 
at 328, 318 N.W.2d at 716. 

A conclusionary statement of alleged facts made 
by a nonexpert witness as to the care, skill, or dili- 
gence exercised by one in the treatment of a medi- 
cal condition, to be verified by unidentified experts 
at the time of trial, does not fulfill the plaintiff’s 
burden of establishing a genuine issue of a material 
fact. Hanelik v. Paustian, supra. 

“Supporting and opposing affidavits shall be made 
on personal knowledge, shall set forth such facts as 
would be admissible in evidence, and shall show af- 
firmatively that the affiant is competent to testify to 
the matters stated therein.’’ Neb. Rev. Stat. 
§ 25-1334 (Reissue 1979). 

‘Under this provision [Fed. R. Civ. P. 56(e)], 
therefore, statements in affidavits as to opinion, be- 
lief, or conclusions of law are of no effect. The 
same is true of summaries of facts or arguments, 
and of statements which would be inadmissible in 


580 216 NEBRASKA REPORTS 


evidence * * *.’’’ Kden v. Klaas, 165 Neb. 323, 328, 
85 N.W.2d 648, 646 (1957). 

‘“‘An affidavit opposing the rendition of a summary 
judgment, to be effective, must be made on personal 
knowledge, must set forth such facts as would be aad- 
missible in evidence in detail and with precision, 
and must show affirmatively that the affiant is com- 
petent to testify to the matters stated therein.’’ In 
re Freeholders Petition, 210 Neb. 583, 589, 316 
N.W.2d 294, 298 (1982). 

The judgment of the district court in granting 
summary judgment was correct and is affirmed. 

AFFIRMED. 


JoHN M. MCHENRY, PERSONAL REPRESENTATIVE OF 
THE ESTATE OF ROBERT W. REDDING, DECEASED, 
APPELLANT, V. FIRST NATIONAL BANK & TRUST 
COMPANY OF LINCOLN, APPELLEE. 

344 N.W.2d 652 


Filed February 24, 1984. No. 83-314. 


1. Summary Judgment. One is entitled to summary judgment only 
when there is no genuine issue as to any material fact, the ultimate 
inferences to be drawn from the facts are clear, and he is entitled 
to judgment as a matter of law. 

2. . In considering a motion for summary judgment, the evi- 
dence is to be viewed in the light most favorable to the party 
against whom it is directed, giving to that party the benefit of all 
favorable inferences which may reasonably be drawn therefrom. 

3. Banks and Banking: Trust Funds: Liability. When a bank ac- 
cepts a deposit of funds it knows to be of a trust nature, and also 
knows that the depositor is without authority to deal with those 
funds, it distributes the funds to the depositor at its peril, with lia- 
bility to the true owner of those funds. 


Appeal from the District Court for Lancaster 
County: SAMUEL VAN PELT, Judge. Reversed and 
remanded for further proceedings. 


Gary J. Nedved of Marti, Dalton, Bruckner, 
O’Gara & Keating, P.C., for appellant. 
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Daniel R. Stogsdill of Cline, Williams, Wright, 
Johnson & Oldfather, for appellee. 


Krivosna, C.J., WHITE, CAPORALE, and SHANAHAN, 
JJ., and Bropkey, J., Retired. 


CAPORALE, J. 

Plaintiff-appellant, John M. McHenry, personal 
representative of the estate of Robert W. Redding, 
deceased, filed this action against First National 
Bank & Trust Company of Lincoln, defendant-appel- 
lee, claiming that First National negligently trans- 
ferred funds out of the estate’s checking account to 
one not empowered to receive them. The trial court 
entered a summary judgment in favor of First 
National, dismissing McHenry’s suit. We reverse 
and remand for further proceedings consistent with 
this opinion. 

On April 28, 1980, the deceased executed a docu- 
ment granting his daughter, Joanna Mitchell of 
Ogden, Utah, a durable power of attorney. On that 
same day Mitchell transferred funds held jointly by 
the deceased and his wife in two accounts at Na- 
tional Bank of Commerce at Lincoln, Nebraska, to a 
new account at the same bank, in which account she 
and the deceased were named as joint owners. The 
parties assert the amount involved is $12,474.45, a 
fact not documented by the record. Decedent’s 
death occurred on April 30, 1980, 2 days later. 

On the very same day of decedent’s death, Mitchell 
withdrew the funds from the 2-day-old joint account. 

Immediately after decedent’s death, McHenry, a 
member of the Nebraska bar practicing at Lincoln, 
was appointed as conservator and guardian for the 
decedent’s widow. McHenry was informed that 
Mitchell was returning to Utah with the subject 
funds, and traced her to a motel. He requested that 
she return the funds. 

Mitchell contacted Miles Johnston, Sr., another 
Lincoln attorney, and on May 2, 1980, Johnston and 
Mitchell went to First National in order to open an es- 
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tate checking account. First National opened such 
an account through its employee Eve Uridil and ac- 
cepted a $12,000 deposit. The account was opened in 
the name of ‘‘Robert W. Redding Estate By Joanna 
M. Mitchell, Personal Representative.’’ The signa- 
ture card noted that Mitchell’s appointment as per- 
sonal representative was in process. On or about 
that same date Mitchell filed a petition for appoint- 
ment as personal representative of the decedent’s 
estate. Johnston later withdrew from the represen- 
tation of Mitchell. 

Uridil testified that First National’s procedure is 
to require production of the appointment document 
when an estate account is opened. The document is 
to be copied and kept in the bank’s files. She also 
testified that she would open an estate account with- 
out requiring production of the appointment docu- 
ment if the appointment was ‘‘in the mill.’’ Another 
bank employee testified, however, that First Na- 
tional’s procedure is to require production of the ap- 
pointment document and that she would not open an 
estate account without such production. 

McHenry testified that shortly after the First Na- 
tional account was opened, he spoke to Uridil and 
verbally advised her that Mitchell would not be ap- 
pointed the personal representative of decedent’s es- 
tate and that a ‘“‘hold’’ should be placed on the ac- 
count. According to McHenry, Uridil said she would 
put a ‘‘flag’’ on the account. Uridil denies any such 
conversation. 

McHenry pled that on May 23, 1980, Mitchell re- 
quested the funds be electronically transferred from 
First National to the trust account of Stephen Farr, 
a Utah attorney. Although the record does not es- 
tablish at whose request the transfer was made, 
First National, during oral argument, accepted Mc- 
Henry’s allegation in that regard as factually cor- 
rect. (As will be seen from the discussion which fol- 
lows, First National’s position would not be im- 
proved were the transfer made at the request of 
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someone other than Mitchell.) McHenry testified he 
spoke with Uridil after the transfer, and she stated 
that the transfer should not have been made, since 
the account was ‘‘flagged’’ on the computer. 

McHenry commenced this suit, alleging that First 
National was negligent in several respects, including 
its failure to make reasonable inquiry as to who had 
been appointed as the personal representative and 
as to what authority or right Mitchell had to transfer 
the funds. 

McHenry assigns as operative error the granting 
of First National’s motion for summary judgment. 

We remind ourselves at this point that one is enti- 
tled to summary judgment only when there is no 
genuine issue as to any material fact, the ultimate 
inferences to be drawn from the facts are clear, and 
he is entitled to judgment as a matter of law. More- 
over, in considering a motion for summary judg- 
ment, the evidence is to be viewed in the light most 
favorable to the party against whom it is directed, 
giving to that party the benefit of all favorable infer- 
ences which may reasonably be drawn therefrom. 
Neb. Rev. Stat. § 25-1332 (Reissue 1979); McFarland 
v. King, ante p. 92, 341 N.W.2d 920 (1983); Swanson 
v. First Fidelity Life Ins. Co., 214 Neb. 654, 335 
N.W.2d 538 (1983). 

There is no question that there is a dispute as to 
what, if any, conversations McHenry had with Uri- 
dil. The issues therefore become whether this dis- 
pute creates genuine issues as to material facts and 
whether First National is entitled to judgment as a 
matter of law in any event. 

The normal duty of a bank is to honor its cus- 
tomers’ withdrawal requests. Neb. U.C.C. § 4-402 
(Reissue 1980), concerning a bank’s liability for 
wrongful dishonor. It normally has no duty to third 
persons, absent their compliance with Neb. U.C.C. 
§ 3-603 (Reissue 1980). But when a bank accepts a 
deposit from a customer who labels herself as per- 
sonal representative of an estate, the bank is 
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charged with knowledge of the trust character of the 
deposit. State ex rel. Davis v. Farmers & Merchants 
Bank, 112 Neb. 840, 201 N.W. 897 (1924); Allen v. Fourth 
National Bank, 224 Mass. 239, 112 N.E. 650 (1916). 
First National takes considerable unfounded com- 
fort from language in Nehawka Bank v. Ingersoll, 2 
Neb. (Unoff.) 617, 89 N.W. 618 (1902), to the effect 
that a bank must honor a depositor’s checks and 
cannot refuse to honor them on the ground that the 
money deposited belonged to some other person. 
That opinion goes on to observe that the rule ‘‘ap- 
plies to the deposit of trust funds the same as it does 
to individual funds deposited.’’ Id. at 623, 89 N.W. at 
620. The relevant facts in Nehawka are that the 
plaintiff, Nehawka Bank, apparently based upon a 
letter of credit directed to it by Dorsey Bros. & Co., 
provided money to one Ingersoll, who, pursuant to 
authority granted him by Dorsey, drew drafts 
against that credit in payment of cattle he pur- 
chased for Dorsey and which Dorsey in turn sold to 
others. Dorsey’s purchasers paid by delivery 
weight slips, which were deposited in Dorsey’s ac- 
count at the defendant Packers’ National Bank. 
Packers’ collected the proceeds due on the weight 
slips and, upon Dorsey’s checks, paid those and 
other funds to various parties. Dorsey became in- 
solvent and Nehawka sought to recover from 
Packers’ the funds Nehawka had advanced on an 
Ingersoll draft. Nehawka alleged, among other 
things, that when the weight slips were collected by 
Packers’, it knew that Dorsey was insolvent, that 
Dorsey was selling cattle belonging to others, that 
the proceeds did not belong to Dorsey but to the sel- 
lers of the cattle, and knew of Ingersoll’s outstand- 
ing draft. Therefore, according to Nehawka, 
Packers’ misapplied trust funds. It is readily ap- 
parent that the Nehawka facts have no relationship 
to the matter at hand. Whatever the nature of the 
credit under which Nehawka paid pursuant to Inger- 
soll’s draft, Nehawka, in dealing with Ingersoll, 
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dealt with one specifically authorized to deal with 
the credit fund. The comment made in Nehawka 
about trust funds was made in the context of a bank 
paying on the order of a customer authorized to 
draw upon the credit fund. That is not the situation 
presented by this case, and, consequently, Nehawka 
has no application to the case before us. 

In State ex rel. Davis v. Farmers & Merchants 
Bank, supra, the administrator of an estate de- 
posited moneys in the bank to the credit of ‘‘L. A. 
Berge, Administrator.’’ Berge later withdrew the 
estate funds and apparently misappropriated them. 
Berge’s surety reimbursed the estate and then 
sought recovery from the bank. In affirming the tri- 
al court’s denial of recovery, we said at 843, 201 
N.W. at 898: ‘‘Having reached the conclusion that 
the money was regularly withdrawn from the bank 
by Berge as administrator, what are the legal rela- 
tions and responsibilities of the parties? The de- 
posit of the money to the credit of Berge, adminis- 
trator, charged the bank with notice of the trust na- 
ture thereof; but the bank was charged with no duty 
as to the proper application of the fund, unless it had 
notice of a threatened misapplication, or of facts suf- 
ficient to put it upon inquiry. In the absence of such 
notice or facts, if the fund was withdrawn upon 
checks or orders of Berge as administrator, the 
bank was not required to follow the money and see 
that it was properly applied.’’ (Emphasis _ sup- 
plied.) No statute or decision has been cited to us 
which changes this common-law duty. 

When the account was opened, First National was 
told that Mitchell was depositing the funds to the 
credit of an estate for which she was yet to be ap- 
pointed the personal representative. In effect, First 
National was told that the funds did not belong to 
Mitchell and that Mitchell was making the deposit in 
anticipation that she would later be given the au- 
thority to deal with the money. The powers and du- 
ties of a personal representative commence upon ap- 
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pointment. Neb. Rev. Stat. § 30-2462 (Reissue 1979). 
Accordingly, First National had actual knowledge 
that Mitchell was without authority to deal with the 
estate’s assets unless and until she became the duly 
appointed representative. 

The ordinary practice of First National was not to 
open an estate account without proof of the personal 
representative’s appointment. The soundness of 
such a practice is discussed in a publication de- 
signed for distribution to commercial bankers, 
wherein it is stated: ‘‘Absent grounds for estoppel 
or transfer to a good faith purchaser, discussed be- 
low, persons dealing with fiduciaries beyond their 
power or authority must always return to the princi- 
pal or beneficiary whatever they have received in 
the transaction and, since any act done by the fiduci- 
ary beyond his power is void, the third party can 
make no claim for loss against the principal. Under 
these circumstances, it is always proper for one 
dealing with a fiduciary to demand and receive full 
evidence of the authority and power under which he 
acts; persons failing to get such proof act at their 
peril so far as concerns holding the property of the 
principal or beneficiary.’’ F. Beutel & M. Schroe- 
der, Bank Officer’s Handbook of Commercial Bank- 
ing Law § 27-20 at 458-59 (5th ed. 1982). 

We have held that the failure to abide by custom 
or ordinary practice is competent evidence of negli- 
gence. Wilbur v. Schweitzer Excavating Co., 181 
Neb. 317, 148 N.W.2d 192 (1967); O’Dell v. Goodsell, 
152 Neb. 290, 41 N.W.2d 123 (1950). 

In Holden v. Bank, T7 N.H. 535, 93 A. 1040 (1915), two 
sons were named by a will as coexecutors of their fa- 
ther’s estate. They deposited estate moneys into an 
account labeled as “E. A. and B. F. Cook, execu- 
tors.’’ The bank did not check to determine the va- 
lidity of their appointment. In reality, they were 
never formally appointed. The money was paid out 
by checks drawn by the two. The true executor in- 
stituted suit against the bank and his recovery was 
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denied. There, the bank never had any knowledge 
that the alleged executors were not the true execu- 
tors. That court stated that if the bank received 
such information later, it would be bound to investi- 
gate. See, also, 54 Michie on Banks and Banking 
ch. 9, § 90 at 284 (repl. 1983), wherein it is stated: 
‘‘Where a deposit in a bank to the credit of an ad- 
ministrator is withdrawn on his checks, signed in of- 
ficial character, the responsibility of the bank is 
ended. And a bank in which persons, as executors, 
make a deposit may pay it out on their order as 
such, till notified of the falsity of their representa- 
tion that they are executors.’’ (Emphasis supplied. ) 

We hold that when a bank accepts a deposit of 
funds it knows to be of a trust nature, and also 
knows that the depositor is without authority to deal 
with those funds, it distributes the funds to the de- 
positor at its peril, with liability to the true owner of 
those funds. 

In view of that rule it matters not whether McHen- 
ry and Uridil had any conversations after the ac- 
count was opened. First National knew when the 
funds were deposited that they were of a trust na- 
ture and took no steps to determine whether Mitchell 
had in fact been given authority to deal with them 
when it transferred the funds at Mitcheli’s behest. It 
is obvious, therefore, that First National is not the 
party entitled to judgment as a matter of law. 

REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 


IN RE APPEAL OF STEVE BONNETT. STEVE BONNETT, 
APPELLANT, V. CIVIL SERVICE COMMISSION AND CITY OF 
B.uair, NEBRASKA, APPELLEES. 

344 N.W.2d 657 


Filed February 24, 1984. No. 83-391. 


1. Administrative Law: Due Process: Notice. To satisfy the re- 
quirement of due process, a notice in proceedings before an admin- 
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istrative agency must reasonably provide information regarding 
the accusation levied. 
2. Administrative Law: Notice. Charges in administrative proceed- 
ings must be specific enough to allow a party to prepare a defense, 
but the charges need not be drawn with the same refinements, 
strictness, exactitude, and subtleties as pleadings for judicial pro- 
ceedings. 
: Notice of an accusation in administrative proceed- 
ings must sufficiently inform a party about the nature of the pro- 
ceedings in order to avoid surprising or misleading the accused. 


Appeal from the District Court for Washington 
County: Darvip D. Quist, Judge. Affirmed. 


Jerold V. Fennell of Robert E. O’Connor & Associ- 
ates, for appellant. 


Wyman E. Nelson, for appellees. 


KrivosHaA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

Steve Bonnett appeals the judgment of the district 
court for Washington County, Nebraska, upholding the 
decision of the civil service commission of Blair, Ne- 
braska, regarding termination of Bonnett’s employ- 
ment with the Blair Police Department. We affirm. 

Bonnett entered employment with the Blair Police 
Department approximately 8 months before the inci- 
dent which resulted in Bonnett’s dismissal from the 
police department. Around 3 a.m. on an unspecified 
day in the summer of 1982, Bonnett went off duty 
and proceeded to a fellow officer’s apartment. Bon- 
nett, still in uniform and carrying his .38-caliber 
service revolver, arrived at the apartment. Some- 
time between 3 and 5 a.m., Bonnett, who was sitting 
on a footstool in the apartment’s main room, com- 
menced a demonstration of ‘‘fast loading’’ his re- 
volver. Seated in the room with Bonnett were the 
other officer and two ladies. According to Bonnett, 
as he viewed the revolver from the rear, the re- 
volver’s barrel was in the ‘‘12-0’clock’’ position. A 
cartridge was visible in the ‘‘1-o’clock’’ position in 
the revolver’s cylinder, namely, immediately to the 
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right of the barrel chamber of the cylinder. Expect- 
ing the cylinder to rotate clockwise, Bonnett aimed 
the .38 at a concrete wall in the apartment, pulled 
the trigger, with the cylinder rotating counterclock- 
wise, and fired a bullet into the concrete wall about 
36 inches from the floor of the apartment. 

At 5 p.m. on the same day of the incident, Bonnett 
discussed the matter with the assistant chief of po- 
lice. The assistant chief of police was the middle- 
man in the chain of command, with the chief of po- 
lice at the top and a sergeant as Bonnett’s immedi- 
ate supervisor. Bonnett never filed any written re- 
port or other memorandum concerning the incident 
in which his service revolver was accidentally dis- 
charged in the apartment. 

The Blair Police Department ‘‘rules, regulations 
and procedures manual’ in effect at the time of the 
incident in the apartment contained two rules or reg- 
ulations requiring written confirmation about dis- 
charge of firearms, namely: ‘1216 FIREARMS 


‘02 Officers shall not draw or display their side- 
arms in any public place, except when they are to be 
used, or for inspection by a superior. Officers shall 
not ‘‘Dry Fire,’’ clean, repair, load, or unload their 
firearms except on the target range. Officers shall 
not place or store any firearms or other weapons in 
police building except when the place of storage is 
locked. Officers firing a gun accidentally or inten- 
tionally, except on a target range, shall report the 
circumstances to the chief immediately and shall 
file a written report of the incident within eight 
hours.”’ 


“1429 FIREARMS HANDLING RESTRICTIONS 
“06 <A policeman who discharges a weapon off 


duty, except at a target range or during a hunting 
excursion, shall file memorandum [sic] as soon as 
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practical after the discharge to his supervisor.” 
(Emphasis supplied. ) 

According to Bonnett, the apartment incident was 
a matter of common knowledge throughout the po- 
lice department, but the chief of police testified that 
he did not learn of the incident until January 1983. 
After an investigation into the incident, the chief of 
police discharged Bonnett from the Blair Police De- 
partment. The mayor and city council of Blair con- 
firmed Bonnett’s dismissal by the chief of police in 
resolution No. 1983-03, issued on January 14, 1983, 
that is, ‘“NOW, THEREFORE, BE IT RESOLVED 
BY THE MAYOR AND CITY COUNCIL OF THE 
CITY OF BLAIR, NEBRASKA, that the action of the 
Chief of Police in discharging from employment in 
the Blair Police Department Officer Steve Bonnett is 
hereby confirmed based upon the following: Viola- 
tion of department rules and regulations in an im- 
proper discharge of a firearm, failure to properly 
document and report the incident.’’ 

A copy of the resolution was received by Bonnett, 
who requested a hearing before the civil service 
commission. In his opening remarks at the hearing 
of the civil service commission, Bonnett’s attorney 
stated in reference to the apartment incident: ‘‘He 
did not intend to discharge the gun. It was merely 
an accident. ... We’re admitting that this incident 
took place.’’ Four witnesses in addition to Bonnett 
were called to support Bonnett’s position. Witnesses 
also testified for the city. Bonnett acknowledged re- 
ceiving a copy of police rules and regulations, that 
he had put it ‘‘in my drawer’’ and had ‘‘read parts”’ 
of such rules and regulations, but disclaimed any 
knowledge of the required written report to the 
chief of police pursuant to § 1216.02. On the basis of 
the evidence presented at the hearing, the civil 
service commission affirmed Bonnett’s dismissal 
from the police department. 

Bonnett appealed the commission’s decision to the 
district court. The district court found that suf- 
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ficient notice of the accusation had been given to 
Bonnett and that Bonnett’s dismissal was in good 
faith and for cause, as required by Neb. Rev. Stat. 
§ 19-1808 (Reissue 1977). 

In his appeal Bonnett raises only one question, 
namely, whether the notice regarding dismissal was 
sufficient for due process. In particular, Bonnett 
claims the notice was insufficient because the writ- 
ten accusation did not state the date on which the in- 
cident occurred, where the incident occurred, the 
status of Bonnett, i.e., on or off duty at the time of 
the incident, the identity of his accuser, and the 
specific police rule or regulation violated by Bon- 
nett. 

‘‘An elementary and fundamental requirement of © 
due process in any proceeding which is to be ac- 
corded finality is notice reasonably calculated, 
under all the circumstances, to apprise interested 
parties of the pendency of the action and afford 
them an opportunity to present their objections. ... 
But if with due regard for the practicalities and 
peculiarities of the case these conditions are reason- 
ably met, the constitutional requirements are satis- 
fied.’’ Mullane v. Central Hanover Tr. Co., 339 U.S. 
306, 314-15, 70 S. Ct. 652, 94 L. Ed. 865 (1950). 

To satisfy the requirement of due process, a notice 
in proceedings before an administrative agency or 
. tribunal, such as the civil service commission in the 
present case, must reasonably provide information 
regarding the accusation levied. See In re Appeal of 
Levos, 214 Neb. 507, 335 N.W.2d 262 (1983); cf. Irwin 
v. Board of Ed. of Sch. Dist. No. 25, 215 Neb. 794, 340 
N.W.2d 877 (1983). 

Charges in administrative proceedings must be 
specific enough to allow a party to prepare a de- 
fense, but the charges need not be drawn with the 
same refinements, strictness, exactitude, and sub- 
tleties as pleadings for judicial proceedings. See, 
Jenkins v. Univ. Civil Service Merit Bd., 106 IIl. 
App. 3d 215, 435 N.H.2d 804 (1982); Buras v. Bd. of 
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Trustees of Pol. Pens. Fund, 430 So. 2d 237 (La. App. 
1983). 

The modern trend in administrative pleading is to 
require simply that the parties be sufficiently ap- 
prised of the nature of the proceedings so that there 
is no unfair surprise. See North State Tel. Co., Inc. 
v. Alaska Public Util. Com’n, 522 P.2d 711 (Alaska 
1974); cf. Sabine Bank v. State Banking Bd., 630 
S.W.2d 523 (Tex. App. 1982). 

“In an administrative proceeding it is only neces- 
sary that the one proceeded against be reasonably 
apprised of the issues in controversy, and any such 
notice is adequate in the absence of a showing that a 
party was misled.’’ Cella v. United States, 208 F.2d 
783, 789 (7th Cir. 1953). See, also, Savina Home In- 
dustries v. Secretary of Labor, 594 F.2d 1358 (10th 
Cir. 1979). 

The off-duty occurrence of the incident at the 
apartment was admitted by Bonnett and, therefore, 
was not an issue before the civil service commis- 
sion. Admitting occurrence of the incident but ques- 
tioning sufficiency of the notice regarding the date 
and location of such incident is a retrospective at- 
tempt to inject an issue where none existed at the 
hearing. To suggest the notice left some mystery 
about the identity of Bonnett’s accuser disregards 
the language of resolution No. 1983-03 approving the 
‘faction of the Chief of Police in discharging’’ Bon- 
nett from employment. Both Bonnett and the city 
called the chief of police as a witness at the hearing 
of the civil service commission. There was no doubt 
about the identity of the accuser under the circum- 
stances. The notice did not mislead Bonnett, and no 
surprise is shown regarding any aspect of the inci- 
dent or the identity of Bonnett’s accuser. Conse- 
quently, the notice sufficiently informed Bonnett 
about the incident and his accuser. 

With the exception of firing a weapon while hunt- 
ing or on a target range, the police rules and regula- 
tions of the Blair Police Department required an of- 
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ficer to make a written report about firing a weapon, 
whether the weapon’s discharge occurs on or off du- 
ty, and whether discharging a weapon is accidental 
or intentional. The essence of the accusation 
against Bonnett is failure to make a written report 
concerning the incident at the apartment, the acci- 
dental discharge of Bonnett’s service revolver. Bon- 
nett’s attack on sufficiency of the notice by claiming 
that the accusation did not specify the particular po- 
lice rule or regulation, i.e., §§ 1216.02 or 1429.06, is a 
specious argument. Hither of the mentioned regula- 
tions required written confirmation about discharge 
of a firearm—a document which Bonnett failed to 
render. Bonnett was aware of the departmental 
regulations governing conduct of officers of the 
Blair Police Department. If Bonnett had not thor- 
oughly read the departmental regulations before no- 
tice of his dismissal, after notice of dismissal Bon- 
nett had every good reason and ample opportunity to 
acquaint himself with those regulations. Allowing 
one engaged in law enforcement to use his vincible 
ignorance of two departmental regulations as a de- 
fense to the alleged violation of those regulations is 
sophistry. Nothing indicates that the absence of 
specific mention of either of the applicable regula- 
tions caused prejudice to Bonnett in preparing his 
defense or presenting his case. If there were a 
question about any regulation in reference to the ac- 
cusation, Bonnett could have eliminated any uncer- 
tainty on his part simply by requesting specification. 
Bonnett was charged with knowledge of all the rules 
and regulations in the police manual and cannot 
claim that he was misled or surprised in the refer- 
ence to departmental rules and regulations under 
the circumstances. Cf. State ex rel. Messner v. 
Milw. C. Civil S. Comm., 56 Wis. 2d 438, 202 N.W.2d 
13 (1972). The notice sufficiently informed Bonnett 
concerning the rules and regulations upon which the 
accusation was based. Any surprise in this case oc- 
curred in the apartment, not at the hearing. 
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Under the circumstances the judgment of the dis- 
trict court is correct and is affirmed. 

AFFIRMED. 

Bos.LauGH, J., concurring in the result. 

I concur in the judgment of the court in this case. 

The review provided by Neb. Rev. Stat. § 19-1808 
(Reissue 1977) is very limited. The statute provides 
that the appeal ‘‘shall be confined to the determina- 
tion of whether or not the judgment or order of . 
the commission, was made in good faith for cause. 
No appeal to such court shall be taken except upon 
such ground or grounds.’’ (Emphasis supplied.) 

The only issue raised by the appellant in this case 
related to the ‘‘constitutional sufficiency’”’ of the no- 
tice served upon him. Such an issue cannot be de- 
termined in the limited appeal provided by § 19-1808, 
but may be determined in another proceeding in 
which the limitations prescribed in § 19-1808 are not 
applicable. 

Although I do not disagree with the conclusions 
reached in the majority opinion, the sole issue raised 
by the appellant cannot be determined in an appeal 
under § 19-1808. If the majority opinion is correct, 
the limitations imposed by the Legislature in that 
section have become meaningless. 

HastTINGs and CaPoRALe, JJ., join in this concurrence. 


STATE OF NEBRASKA, APPELLEE, V. RICHARD D. 
HOLTAN, APPELLANT. 
344 N.W.2d 661 


Filed February 24, 1984. No. 83-393. 


1. Criminal Law: Pleas. It would not be proper as a matter of right 
for a trial judge to permit the withdrawal of a plea of guilty or nolo 
contendere which was knowingly, intelligently, and voluntarily made 
unless such withdrawal is necessary to correct a manifest injustice. 

. In an action to withdraw a plea of guilty or nolo 

contendere: the burden is on the defendant to establish the manifest 

injustice by clear and convincing evidence. 
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Withdrawal of a plea of guilty or nolo contendere 
is necessary to correct a manifest injustice whenever the defendant 
proves that (1) he was denied the effective assistance of counsel 
guaranteed to him by constitution, statute, or rule; (2) the plea was 
not entered or ratified by the defendant or a person authorized to so 
act in his behalf; (3) the plea was involuntary, or was entered 
without knowledge of the charge or that the sentence actually im- 
posed could be imposed; or (4) he did not receive the charge or 
sentence concessions contemplated by the plea agreement, and the 
prosecuting attorney failed to seek or not to oppose those conces- 
sions as promised in the plea agreement. 

: In the absence of a showing that withdrawal is 
necessary to correct a manifest injustice, a defendant may not 
withdraw his plea of guilty or nolo contendere as a matter of right 
once the plea has been accepted by the court. Before sentence, the 
court in its discretion may allow the defendant to withdraw his plea 
for any fair and just reason unless the prosecution has been sub- 
stantially prejudiced by reliance upon the defendant’s plea. 


Appeal from the District Court for Douglas County: 
SAMUEL P. Caniciia, Judge. Affirmed. 


J. William Gallup, for appellant. 


Paul L. Douglas, Attorney General, and J. Kirk 
Brown, for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


Krivosua, C.J. 

In embarking upon our review of this case, we 
note at the outset that this appeal presents to the 
court the very narrow question of whether the action 
of the district judge in denying to the appellant, 
Richard D. Holtan, the right to withdraw his previ- 
ously entered plea of nolo contendere constituted an 
abuse of discretion. We believe that the district 
court’s action did not constitute an abuse of discre- 
tion, and we affirm the action of the district court in 
denying the request. 

This is the third appearance of this case before 
this court. In the first case, State v. Holtan, 197 
Neb. 544, 250 N.W.2d 876 (1977) (Holtan I), we af- 
firmed the judgment of the district court which 
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found Holtan guilty of first degree murder in the 
perpetration of a robbery and of shooting with intent 
to kill, wound, or maim. Holtan had entered a plea 
of nolo contendere to both counts and was sentenced 
to death on the first count and to serve 15 to 45 years 
on the second count. The specific facts of the case 
are set out in detail in Holtan I and need not be re- 
peated here. 

In the second case, State v. Holtan, 205 Neb. 314, 
287 N.W.2d 671 (1980) (Holtan II), we affirmed the 
trial court’s denial of a motion seeking post convic- 
tion relief under the provisions of the Post Convic- 
tion Act, Neb. Rev. Stat. §§ 29-3001 et seq. (Reissue 
1979). Holtan then filed an action in the U.S. Dis- 
trict Court for the District of Nebraska, seeking a 
writ of habeas corpus. The U.S. District Court for 
the District of Nebraska, Urbom, Chief Judge, de- 
nied Holtan’s request for federal habeas corpus in 
an unreported memorandum decision (CV 81-L-07, 
October 10, 1981). Holtan appealed that denial to 
the U.S. Court of Appeals for the Eighth Circuit. 
Because the court of appeals vacated the judgment 
of the U.S. District Court and remanded the matter 
for further proceedings, we are now presented with 
this appeal. See Holtan v. Parratt, 683 F.2d 1163 
(8th Cir. 1982) (Holtan III). 

In his action to the U.S. District Court and the sub- 
sequent appeal to the court of appeals in Holtan III, 
Holtan alleged a number of errors. The single issue 
considered by the court of appeals was whether Hol- 
tan was denied effective assistance of counsel when 
his court-appointed attorney did not request permis- 
sion of the district court for Douglas County, Ne- 
braska, to withdraw his previously entered plea of 
nolo contendere. More specifically, however, the 
court of appeals stated that it could not determine 
with certainty whether the district court for Douglas 
County would have favorably entertained Holtan’s 
motion to withdraw his previously entered plea, and 
for that reason vacated the judgment of the U.S. Dis- 
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trict Court so as to afford the district court for Doug- 
las County an opportunity to consider an appropriate 
motion by Holtan to withdraw his plea of nolo con- 
tendere. That motion was subsequently made by 
Holtan, considered by the district court for Douglas 
County, and denied. It is from that denial that this 
appeal was taken. 

The right to withdraw a plea previously entered is 
not absolute, and in the absence of a clear abuse of 
discretion exercised by the trial judge, will not be 
disturbed on appeal. See State v. Miller, 202 Neb. 
443, 275 N.W.2d 614 (1979). It would not be proper as 
a matter of right for a trial judge to permit the with- 
drawal of a plea of guilty or nolo contendere which 
was knowingly, intelligently, and voluntarily made 
unless such withdrawal is necessary to correct a 
manifest injustice. See, State v. Evans, 194 Neb. 
559, 234 N.W.2d 199 (1975); State v. Johnson, 187 Neb. 
26, 187 N.W.2d 99 (1971). The burden is on the de- 
fendant to establish the manifest injustice by clear 
and convincing evidence. See, State v. Krug, 187 
Neb. 551, 192 N.W.2d 163 (1971); State v. Miller, 
supra. 

What is ‘‘manifest injustice’’ has been determined 
previously by this court. In State v. Evans, supra, 
we adopted a portion of the ABA Standards Relating 
to Pleas of Guilty (Approved Draft 1968), including 
the definition of ‘‘manifest injustice.’’ In adopting 
that portion (§ 2.1) of the ABA Standards, we said in 
State v. Evans at 562, 234 N.W.2d at 201: ‘“‘ ‘(ii) 
Withdrawal is necessary to correct a manifest injus- 
tice whenever the defendant proves that: 

““*(1) he was denied the effective assistance of 
counsel guaranteed to him by constitution, statute, 
or rule; 

“« «(2) the plea was not entered or ratified by the 
defendant or a person authorized to so act in his be- 
half; 

‘© (3) the plea was involuntary, or was entered 
without knowledge of the charge or-that the sentence 
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actually imposed could be imposed; or 

‘“*(4) he did not receive the charge or sentence 
concessions contemplated by the plea agreement 
and the prosecuting attorney failed to seek or not to 
oppose those concessions as promised in the plea 
agreement....’’’ The record in this case is clear 
beyond any question that items (2), (3), and (4) do 
not exist. Therefore, only item (1), ineffective as- 
sistance of counsel, need be considered. We review 
that item in two aspects: before the entry of the 
plea and before the imposition of the sentence. We 
do this because it appears to us that if Holtan had ef- 
fective assistance of counsel when initially entering 
his plea, all of the requirements of the ABA Stand- 
ards defining ‘‘manifest injustice’’ would be met and 
Holtan’s right to withdraw his plea would be a mat- 
ter of discretion with the court instead of a matter of 
right in Holtan. 

An examination of the entire record, of our previ- 
ous decisions, and of the decision by the court of ap- 
peals makes it clear beyond question that Holtan 
was not denied effective assistance of counsel prior 
to the time he entered his plea of nolo contendere. 
The federal District Court found, in connection with 
its resolution of this question, that Holtan’s nolo con- 
tendere plea was not entered into as a result of any 
ineffective assistance of counsel, but, rather, be- 
cause Holtan insisted on entering the plea as a result 
of a mistaken impression on his part that by enter- 
ing the plea he could avoid confronting a certain pro- 
secution witness and, thus, hopefully avoid the death 
penalty. There is no evidence that anyone told him 
anything that would lead him to that conclusion, but 
only that he mistakenly believed that to be so. And, 
indeed, the court of appeals observed in Holtan ITI at 
1170 that ‘‘when Holtan entered his plea, the trial 
court entered into an extensive colloquy with the de- 
fendant, covering forty pages of transcript, and did 
a commendable job both of informing Holtan of the 
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consequences of the plea and of satisfying itself that 
Holtan understood these consequences. 


“This court nevertheless observes that although 
the plea was entered into under a mistaken impres- 
sion on Holtan’s part, and although the trial court 
did not uncover this mistake at the time the plea was 
entered, the mistake was not the result of ineffective 
assistance on the part of counsel, or of any miscon- 
duct on the part of the prosecution, and the trial 
court’s investigation of the voluntariness of the plea 
was clearly adequate. In these circumstances, we 
are unable to state that Holtan was entitled to with- 
draw his plea as a matter of right.”’ 

We wholly concur in the observation made by the 
court of appeals. On the basis of the record made in 
this case, we are able to say as a matter of law that 
there was no evidence of a manifest injustice as con- 
templated by our holding in State v. Evans, supra, 
and Holtan was not entitled to withdraw his previous 
plea of nolo contendere made knowingly, intelli- 
gently, and voluntarily. 

Therefore, if he has any right to withdraw the plea 
it must be because of the second part of the ABA 
Standards adopted by us in State v. Evans at 563, 234 
N.W.2d at 201. The second portion provides: ‘ ‘(b) 
In the absence of a showing that withdrawal is nec- 
essary to correct a manifest injustice, a defendant 
may not withdraw his plea of guilty or nolo con- 
tendere as a matter of right once the plea has been 
accepted by the court. Before sentence, the court in 
its discretion may allow the defendant to withdraw 
his plea for any fair and just reason unless the pros- 
ecution has been substantially prejudiced by reliance 
upon the defendant’s plea.’ ”’ 

Therefore, in order for us to reverse the action of 
the trial judge in the instant case, we must first find 
that there was some fair and just reason for permit- 
ting Holtan to withdraw his plea and that the trial 
court therefore abused its discretion. We do not be- 
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lieve the record will support that position. Notwith- 
standing the fact that Holtan was advised of the con- 
sequences of his plea and that by entering a plea of 
nolo contendere he was waiving all of his rights and 
subjecting himself to the possible penalty of death 
by execution, he nevertheless freely, knowingly, and 
intelligently entered that plea. He now maintains 
that had he known that a live witness could appear 
at the sentencing hearing he would not have entered 
such a plea. His argument, however, is without any 
sense. Holtan knew that his counsel had been un- 
successful in efforts to get any prior agreement 
about the sentence, and he further knew that by en- 
tering a plea of nolo contendere he was subjecting 
himself to the possibility of having the death sen- 
tence imposed. Moreover, and perhaps more im- 
portantly, had Holtan not entered his plea of nolo 
contendere he would have been required to confront 
the witness whom he sought to avoid. Therefore, 
whether he entered a plea of nolo contendere or did 
not enter a plea of nolo contendere would not have 
prevented the appearance of the witness Holtan 
sought to avoid. Holtan was no novice to the crimi- 
nal courtroom, and he knew that the trial judge 
would make an investigation into the nature of the 
crime. 

One of Holtan’s earlier claims of error was that 
his court-appointed counsel should have subpoenaed 
witnesses from the State of Washington who could 
have testified as to his good character. He knew 
witnesses could be called after a plea and before the 
imposition of a sentence. If he could call witnesses 
of good character, he had to understand that the 
State could call witnesses regarding bad character, 
including the witness he sought to avoid. See Holtan 
II. 

Further, he knew that because of the nature of the 
crime and the callous way in which the victim was 
killed, there was at least the possibility of the death 
penalty being imposed. To therefore suggest that 
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refusing to permit Holtan to withdraw his plea of 
nolo contendere because he did not realize that a 
witness might appear at the sentencing hearing con- 
stitutes fair and just reason is to attempt to give a 
meaning to ‘“‘fair and just reason’’ beyond any rea- 
son. Holtan has simply failed to establish any fair 
and just reason for withdrawing his plea, and the tri- 
al court was not in any manner guilty of an abuse of 
discretion in so holding. 

’ The court of appeals, in vacating the judgment en- 
tered by the U.S. District Court, concluded by say- 
ing: ‘‘Consequently, we cannot conclude with cer- 
tainty that Holtan would have been allowed to with- 
draw his plea if a request for such withdrawal had 
been timely made.’’ Holtan III at 1170. At Holtan’s 
request the world has been set back in time, and he 
has been permitted to make that request to the very 
same judge who accepted his plea in the first in- 
stance and to whom his subsequent request would 
have been made. Upon consideration of the record 
the trial judge has now determined that had the re- 
quest been made to him then he would have denied 
it, as he now denied it. No evidence of an abuse of 
discretion under the circumstances can be found. 
Finding no abuse of discretion, we must conclude 
the action of the trial court was correct, and the 
judgment denying Holtan’s request must be af- 
firmed. 

AFFIRMED. 

SHANAHAN, J., concurring in the result. 

The reason for affirming the judgment of the trial 
court is not mutuality of prospective testimony as in- 
dicated in the majority opinion, that is, if Holtan 
could call favorable witnesses at the sentence hear- 
ing, then the State could call witnesses adverse to 
Holtan for such hearing. 

The trial court fully explained the consequences of 
Hoitan’s plea of nolo contendere, including the possi- 
ble imposition of the death penalty for the execution- 
type murder committed by Holtan during a robbery 
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and shooting in which one died but two victims sur- 
vived. See State v. Holtan, 197 Neb. 544, 250 N.W.2d 
876 (1977). 

After the court’s explanation and without any 
comment by the court or representation by the prose- 
cution about any sentence hearing, Holtan entered 
his plea. Holtan’s plea was prompted by his miscal- 
culation that a surviving victim of the shooting 
would not testify at the sentence hearing. At some 
point between conviction upon his plea but before 
sentencing and as a result of concern about sentenc- 
ing (presumably the possible appearance of a sur- 
viving victim at such hearing), Holtan alleges he in- 
structed his attorney to request withdrawal of Hol- 
tan’s plea, but no such request was made. 

In the federal habeas corpus proceedings the cir- 
cuit court was concerned that, when Holtan entered 
his plea, there was no reference to possible testi- 
mony from surviving witnesses at a sentence hear- 
ing, namely, ‘‘at no time during this colloquy did the 
parties or the court discuss the possibility that wit- 
nesses to the shooting could and would testify at the 
sentence hearing.’’ Holtan v. Parratt, 683 F.2d 1163, 
1170 (8th Cir. 1982). The federal court then won- 
dered whether the missing mention of possible wit- 
nesses at the sentence hearing was a suitable basis 
for allowing Holtan to withdraw his plea under Ne- 
braska law. 

At the time of Holtan’s plea Nebraska law pro- 
vided: ‘‘In the proceeding for determination of sen- 
tence, evidence may be presented as to any matter 
that the court deems relevant to sentence, and shall 
include matters relating to any of the aggravating or 
mitigating circumstances set forth in section 29-2523. 
Any such evidence which the court deems to have 
probative value may be received. The state and the 
defendant or his counsel shall be permitted to pre- 
sent argument for or against sentence of death... .’’ 
Neb. Rev. Stat. § 29-2521 (Reissue 1979). 

Nebraska has adopted the ABA Standards Relat- 
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standards provide: ‘‘2.1 Plea withdrawal.... (b) 
... Before sentence, the court in its discretion may 
allow the defendant to withdraw his plea for any fair 
and just reason unless the prosecution has been sub- 
stantially prejudiced by reliance upon the defend- 
ant’s plea.”’ 

Withdrawal of a guilty plea before imposition of 
sentence should be freely granted in order to protect 
a defendant’s right to a jury trial for determination 
of guilt or innocence. See, Kadwell v. United States, 
315 F.2d 667 (9th Cir. 1963); Commonwealth v. 
Hayes, 462 Pa. 291, 341 A.2d 85 (1975). 

Underlying a request to withdraw a guilty plea, 
there must be a fair and just reason and not a mere 
desire to have a trial. See, Dudrey v. State, 74 Wis. 
2d 480, 247 N.W.2d 105 (1976); Everett v. United 
States, 336 F.2d 979 (D.C. Cir. 1964). ‘‘Were with- 
drawal automatic in every case where the defendant 
decided to alter his tactics and present his theory of 
the case to the jury, the guilty plea would become a 
mere gesture, a temporary and meaningless formal- 
ity reversible at the defendant’s whim. In fact, 
however, a guilty plea is no such trifle, but ‘a grave 
and solemn act’ which is ‘accepted only with care 
and discernment.’’’ United States v. Barker, 514 
F.2d 208, 221 (D.C. Cir. 1975). 

Although a defendant is not required to allege in- 
nocence in order to request withdrawal of a guilty 
plea, the reason for the request to withdraw a plea 
must be reasonably related to the existence of a de- 
fendant’s guilt or innocence. See, ABA Standards, 
supra § 2.1(a) (iii); cf. United States v. Needles, 472 
F.2d 652 (2d Cir. 1973). 

The issue in this case involves a hypothetical and 
becomes: If a timely request had been presented to 
the trial court, would Holtan have been allowed to 
withdraw his plea of nolo contendere? Before that 
question can be answered, there is a preliminary 
question presented, namely, Does a defendant have 
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a protected right of expectation in the quantity of ad- 
verse information which can be presented at a sen- 
tence hearing? 

Before conviction, the defendant’s voice—and his 
alone—dictates the course of action for determina- 
tion of guilt or innocence, i.e., to plead guilty or stand 
trial. If the defendant chooses to give up his right to 
a trial, especially a jury trial, unreasonableness or 
inequity producing the plea are reasons for allowing 
a defendant to withdraw a guilty plea. However, 
after conviction upon a defendant’s plea there is an- 
other voice to be heard—society’s expressed sanc- 
tion for commission of the crime. In our system of 
criminal justice and for imposition of an appropriate 
sentence upon conviction, the sentencing judge, and 
in this case the three-judge panel convened pursuant 
to Neb. Rev. Stat. § 29-2520 (Reissue 1979), must 
have as much relevant information as possible for 
determination of a suitable sanction for criminal 
conduct, that is, an appropriate penalty to fit the of- 
fender. See Neely v. State, 47 Wis. 2d 330, 177 
N.W.2d 79 (1970). 

Relevant information for a_ sentencing court 
should include facts of the crime itself and facts 
which tend to aggravate or mitigate the offense. 
See People v. Schleyhahn, 4 Ill. App. 3d 591, 281 
N.E.2d 409 (1972). Testimony from an eyewitness is 
quite essential in an accurate description of the 
crime and, therefore, is necessary for a sentencing 
court’s clear understanding of the circumstances 
surrounding commission of the crime. Cf. State v. 
Leckis, 79 N.J. Super. 479, 192 A.2d 161 (1963) (in ref- 
erence to a ‘‘good presentence report’’ containing in- 
terviews of witnesses). 

If Holtan were allowed to withdraw his plea be- 
cause adverse information moved from mere possi- 
bility to probability, then our procedure for deter- 
mining criminal penalties would become ironically 
undermined by efficient accumulation and presenta- 
tion of all relevant information bearing upon the na- 
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ture and extent of the penalty to be imposed. The 
incongruity in that situation is found in the equation: 
Allowance to withdraw a presentence guilty plea is 
in direct proportion to the prospective quantity of 
adverse information presentable at a sentence hear- 
ing. Recognition of that ratio as a reason to allow 
withdrawing a guilty plea frustrates reasonably ex- 
peditious finality of proceedings as one of the objec- 
tives of our criminal justice system. 

Courts have repeatedly held that expected but un- 
received leniency not indicated by the court or 
promised by the prosecution or a harsher sentence 
than anticipated are not reasons for allowing a de- 
fendant to withdraw a guilty plea after sentencing. 
See, Dudrey v. State, 74 Wis. 2d 480, 247 N.W.2d 105 
(1976); United States v. Maggio, 514 F.2d 80 (5th Cir. 
1975); State v. Hanson, 627 P.2d 53 (Utah 1981); 
State v. Pettigrew, 284 S.E.2d 370 (W. Va. 1981). 

At a sentence hearing a defendant can question, 
contradict, or explain adverse information pre- 
sented by the State. Such procedure ensures the 
basic fairness required in the criminal justice sys- 
tem. However, a defendant having received a sen- 
tence more harsh than expected is not allowed to 
withdraw a plea of guilty because a defendant 
“chose to test the water and found it too fervid.’’ 
United States v. Prince, 5338 F.2d 205, 209 (5th Cir. 
1976). By analogy to Prince, in a presentence situa- 
tion a defendant cannot be allowed to withdraw a 
guilty plea simply because the prospective adverse 
information indicates that the water is deeper than a 
defendant has calculated. 

In conjunction with a defendant’s guilty plea, a 
court should not be required to foretell the quantity, 
quality, or source of potentially damaging informa- 
tion presentable at a sentence hearing. To require a 
court to forecast the contents of a sentence hearing 
would only open avenues of alleged judicial error if 
the prediction did not materialize. That could 
hardly be called a system, much less justice. 
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In the absence of some expectancy founded on a 
comment by the court or promise by the prosecution, 
a defendant does not have a protected right of expec- 
tation in the quantity of adverse information which 
can be presented at a sentence hearing. 

Holtan’s request for withdrawal of his plea, had 
such a request been timely made, presented no fair 
and just reason to the trial court for allowing the 
plea to be withdrawn. In the absence of any fair 
and just reason presented to the trial court for with- 
drawal of the plea, we need not consider the pres- 
ence or absence of substantial prejudice to the pros- 
ecution regarding withdrawal of Holtan’s plea. Cf., 
United States v. Rasmussen, 642 F.2d 165 (5th Cir. 
1981); United States v. Rodriguez-DeMaya, 674 F.2d 
1122 (5th Cir. 1982). 

Under the circumstances, had Holtan’s request for 
withdrawal of his plea been submitted to the trial 
court, there would have been no abuse of discretion 
in denying such request. 


STATE OF NEBRASKA, APPELLEE, V. NORMA FERRIS, 
APPELLANT. 

STATE OF NEBRASKA, APPELLEE, V. DANIEL FERRIS, 
APPELLANT. 
344 N.W.2d 668 


Filed February 24, 1984. Nos. 83-421, 83-422. 


Motions for New Trial: Evidence. Where a motion for new trial is 
based on newly discovered evidence, the rule is well established 
that the newly discovered evidence must be of such a nature that, if 
offered and admitted at the former trial, it probably would have 
produced a substantial difference in the result. 


Appeal from the District Court for Lancaster 
County: BERNARD J. McGinn, Judge. Affirmed. 


Barlow, Johnson, DeMars & Flodman, for appel- 
lants. 
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Paul L. Douglas, Attorney General, and Marilyn 
B. Hutchinson, for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

These are appeals from the decisions of the dis- 
trict court for Lancaster County denying the appel- 
lants’ motions for new trial on the ground of newly 
discovered evidence. Neb. Rev. Stat. § 29-2101 (Re- 
issue 1979). 

This is the second appearance of these cases in 
this court. The opinion affirming the judgments of 
conviction is found in State v. Ferris, 212 Neb. 835, 
326 N.W.2d 185 (1982). The facts are contained in 
that opinion and will not be repeated here. 

We conclude this court has no jurisdiction in this 
matter. Neb. Rev. Stat. § 24-541.06 (Cum. Supp. 
1982) provides that, with certain exceptions not ma- 
terial here, the district court reviews appeals from 
the county court for error appearing on the record 
made in the county court. Consequently, a motion 
for new trial based on newly discovered evidence is 
to be presented to the county court as the fact finder, 
not to the district court which sat as an appellate 
court. 

We point out that in any event the appellants’ posi- 
tion is without merit. The newly discovered evi- 
dence is the taped statement of a sister of the vic- 
tim, who is alienated from the victim due to a family 
dispute. The sister, at the hearings on the motions 
for new trial, professed not to remember the details 
of a taped statement given to an investigator for the 
appellants, the details of the trial itself, and few of 
the details concerning the entire incident. 

The taped statement given to the investigator 13 
months after the trial purports to give the details of 
a telephone conversation between the victim and the 
sister, in which the victim informed the sister of a 
plan to secure repayment of money from the appel- 


608 216 NEBRASKA REPORTS 


lants by the filing of false charges of assault. 

The testimony of the sister’s husband denies any 
knowledge of the tape on which his voice appears, 
and denies any recollection of the contents of the 
tape. 

During cross-examination of the sister and her 
husband, the details of a police investigation were 
revealed in which the sister and her husband falsely 
accused the victim of theft of rings and blackmail. 
The motive for the false charges is not clear from 
the record, but appears to relate to an alleged debt 
due the sister from the victim and suspicion of im- 
proper sexual liaisons between the victim and the 
sister’s husband. 

The trial court observed tnat testimony of the sister 
and her husband was simply not to be believed. 

While there is substantial doubt that the newly dis- 
covered evidence, i.e., the alleged fabrication of the 
assault, could not have been discovered by expedi- 
ent interviewing or deposing the sister, and thus was 
not sufficient to justify the granting of a new trial, 
§ 29-2101(5), the salient fact exists that in view of the 
demonstrated hostility, the professed loss of mem- 
ories, the false charges filed against the victim, and 
the contradictory stories of the sister and her hus- 
band (some versions of which must necessarily be 
lies), it is obvious that a new trial cannot be said to 
probably result in a different outcome. State v. 
Hortman, 207 Neb. 393, 299 N.W.2d 187 (1980). 

The decisions of the district court in denying the 
motions for new trial were correct and are affirmed. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. NOEL J. 
HEATHMAN, APPELLANT. 
344 N.W.2d 670 


Filed February 24, 1984. No. 83-457. 


1. Effectiveness of Counsel. The test for determining the competency 
or effectiveness of trial counsel is that he perform at least as well 
as a lawyer with ordinary training and skill in the criminal law in 
his area and that he conscientiously protect the interests of his cli- 
ent. 

2. Constitutional Law: Attorney and Client: Conflict of Interest. The 
possibility of conflict is insufficient to impugn a criminal convic- 
tion. In order to demonstrate a violation of his sixth amendment 
rights, a defendant must establish that an actual conflict of interest 
adversely affected his lawyer’s performance. 


Appeal from the District Court for Douglas Coun- 
ty: JoHN E. CLarkK, Judge. Affirmed. 


Michael Lehan, for appellant. 


Paul L. Douglas, Attorney General, and Lynne R. 
Fritz, for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


WHITE, J. 

This is an appeal from the denial of post convic- 
tion relief. The appellant is presently incarcerated 
in the Nebraska Penal and Correctional Complex, 
serving concurrent terms of life (kidnaping) and 8 
to 10 years’ imprisonment (first degree sexual as- 
sault), and a consecutive term of 3 to 5 years (use of 
a firearm in the commission of a felony). The prin- 
cipal case was affirmed. State v. Schneckloth, 
Koger, and Heathman, 210 Neb. 144, 313 N.W.2d 438 
(1981). 

Three errors are assigned. The trial court erred 
(1) in denying appellant permission to appear in per- 
son rather than by deposition at the post conviction 
hearing, (2) in failing to find that the appellant was 
denied effective assistance of counsel at trial, and 
(3) in failing to find that appellant’s counsel repre- 
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sented conflicting interests at trial. We affirm. 

The first assignment of error is not discussed in 
the brief and will not be considered by this court on 
appeal. Neb. Ct. R. 9D(1)d (Rev. 1982). We merely 
note that the exact procedure followed by the trial 
court is authorized in Neb. Rev. Stat. § 29-3001 (Reis- 
sue 1979). 

The second and third assignments of error will be 
discussed together. In consideration of these as- 
signments we keep in mind that the standard for de- 
termining whether counsel for a defendant in a crimi- 
nal prosecution has adequately represented a client 
is whether trial counsel performed at least as well 
as a lawyer with ordinary training and skill in the 
criminal law in his area and conscientiously pro- 
tected the interests of his client. Marteney v. State, 
210 Neb. 172, 313 N.W.2d 449 (1981); State v. Leading- 
horse, 192 Neb. 485, 222 N.W.2d 573 (1974). The de- 
fendant who alleges incompetency of counsel bears 
the burden of showing that his defense was preju- 
diced. State v. Holloman, 209 Neb. 828, 311 N.W.2d 
914 (1981). 

As to an alleged conflict of interest, the defendant, 
who made no complaint at trial, must demonstrate 
that an actual conflict of interest adversely affected 
his lawyer’s performance. State v. Pope, 211 Neb. 
425, 318 N.W.2d 883 (1982). 

The alleged conflict of interest arose because of 
the dual representation of the appellant and one 
John L. Koger, a codefendant. According to appel- 
lant’s version, appellant was instructed to testify 
that the gun used in the abduction and rape belonged 
to him, not to his codefendant as appellant main- 
tains was the fact. The conflict, appellant asserts, 
prevented his counsel from questioning Koger’s as- 
sertion that the gun belonged to appellant. 

Trial counsel denied the assertion, and the trial 
court believed counsel. In addition, as is apparent 
from a reading of the record, the ownership of the 
gun was irrelevant. The appellant admitted han- 
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dling the gun during the afternoon preceding the ab- 
duction, and the victim testified that at least two of 
the three defendants handled the gun during the inci- 
dent. The defense urged by appellant was consent. 
Appellant admitted that the victim left the 7-Eleven 
Store and that he had sexual intercourse with her, 
and it was established that a gun was found in the 
car in which the victim and the three defendants 
were riding. We find no conflict of interest, and 
even if it were so established, the appellant has not 
demonstrated any prejudice. 

Appellant asserts that his trial counsel failed to 
obtain possession of a cash register tape. The tape, 
appellant suggests, would show a last purchase of $5 
before the victim left the store, thereby impeaching 
the victim’s testimony that no purchase was made 
by the codefendants. Assuming the questionable 
materiality of the tape, counsel testified that he in- 
quired of an executive of the 7-Eleven chain as to the 
existence of the tape, found that the tape was not in 
existence, and, further, that if the tape existed, no 
time-dating would be present on the tape. Even as- 
suming the materiality of the tape, counsel took rea- 
sonable efforts to secure the tape. The issue of fact 
is resolved against the appellant. 

The last area of appellant’s complaint is counsel’s 
failure to interview and present certain witnesses. 
The appellant suggests that one of the witnesses 
would testify that, prior to the incident, the appel- 
lant was consuming alcohol and ingesting drugs. 
Other witnesses would presumably testify as to the 
appellant’s character. We will not dignify the con- 
tention further. The failure to procure the testi- 
mony of the witness as to drug and alcohol consump- 
tion is not only nonproductive and not demonstrably 
prejudicial but it is within the tactical area of judg- 
ment of competent counsel. Trial counsel was evi- 
dently convinced that the testimony was not helpful, 
and the trial court agreed with his judgment. 

We are not favored by appellant with the sub- 
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stance of the testimony of the ‘‘character’’ wit- 
nesses. Considering the appellant’s rather extended 
previous record, the decision not to adduce any 
more testimony than absolutely necessary concern- 
ing the character of the appellant seemed to the trial 
court not the act of an incompetent counsel but an 
extremely prudent one. There is no merit to the as- 
signed errors. Therefore, the denial of post convic- 
tion relief is affirmed. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLANT, V. THOMAS M., 
ZIEMBA, APPELLEE. 
346 N.W.2d 208 


Filed February 24, 1984. No. 83-501. 


1. Criminal Law: Courts: Judgments: Appeal and Error. An 
order of the district court reversing a judgment of the county court 
in a criminal case, vacating the sentence, and remanding the cause 
for imposition of sentence may be reviewed under Neb. Rev. Stat. 
§ 29-2315.01 (Cum. Supp. 1982). 

2. Pleas. A valid plea of guilty waives all defenses to the charge, 
whether procedural, statutory, or constitutional. 

In order to make an intelligent and voluntary plea at a 
group arraignment, the defendant must have been present when 
the court advised those charged of their constitutional rights. The 
record must disclose that defendant was present at that time. 

4. Pleas: Drunk Driving: Prior Convictions. An accused being ar- 
raigned for driving while intoxicated must be advised whether he is 
charged with a first, second. or third offense and the maximum 
penalties applicable to the offense charged. : 

5. Complaints: Drunk Driving: Prior Convictions. A complaint 
charging second or third offense driving while intoxicated should 
allege the facts upon which the State relies to establish that the 
offense charged is a second or third offense. 

6. Drunk Driving: Prior Convictions. The record of an enhancement 
proceeding for second or third offense driving while intoxicated 
must show that the requirements set out in State v. Smith, 213 Neb. 
446, 329 N.W.2d 564 (1983), and Neb. Rev. Stat. § 39-669.07 (Cum. 
Supp. 1982) were satisfied. 

7. Drunk Driving: Prior Convictions: Waiver. A defendant 
charged with second or third offense driving while intoxicated may 
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waive proof of a prior conviction by a transcript of the judgment, 
and may waive the rights provided in Neb. Rev. Stat. § 39-669.07 
(Cum. Supp. 1982) in regard to prior convictions. 

8. Pleas. Under certain circumstances a checklist authenticated by 
the signature or initials of the judge can be considered a part of the 
record. Such a checklist may serve to affirmatively establish that 
a defendant made an intelligent and voluntary guilty plea. Such a 
checklist must comply with State v. Tweedy, 208 Neb. 649, 309 
N.W.2d 94 (1981). 

. A verbatim transcript of the rendition of a guilty plea is not 
constitutionally required, nor does absence of such a transcript re- 
quire a finding that the plea was invalid. 

10. Cases Disapproved. State v. Feagin, 196 Neb. 261, 242 N.W.2d 124 
(1876), and State v. Prichard, 215 Neb. 488, 339 N.W.2d 748 (1983), 
disapproved in part. 


Appeal from the District Court for Sarpy County: 
RonaLpD BE. REAGAN, Judge. Exceptions sustained in 
part, and in part overruled. 


J. Patrick Kelly, Sarpy County Attorney, and 
Michael D. Wellman, for appellant. 


Owen A. Giles and John S. Barrett, for appellee. 


KRIvosHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


BOSLAUGH, J. 

This is a proceeding under Neb. Rev. Stat. 
§ 29-2315.01 (Cum. Supp. 1982) to review an order of 
the district court made on June 6, 1983, reversing the 
judgment of the county court, vacating the sentence 
imposed by the county court, and remanding the 
cause to the county court for imposition of sentence. 

After this court had granted leave to docket the 
proceeding, the defendant moved to dismiss the pro- 
ceeding on the ground that there had been no final 
order from which the defendant could appeal to this 
court. The statute permits a review of ‘‘any ruling 
or decision of the court made during the prosecution 
of a cause.’’ The application for leave must be pre- 
sented within 20 days after the final order has been 
entered in the cause. § 29-2315.01. 

The order of the district court made on June 6, 
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1983, was a final order so far as the ruling now being 
questioned is concerned. The trial court in this in- 
stance was the county court, and the order for which 
review is sought is the order of the district court on 
appeal, reversing the judgment of the county court, 
vacating the sentence, and remanding the cause for 
imposition of sentence. 

The situation in this case is similar to that in State 
v. Amick, 173 Neb. 770, 114 N.W.2d 893 (1962), where 
the district court sustained a motion to quash in an 
appeal from the municipal court where the defend- 
ant had been found guilty of violating a municipal 
ordinance and fined $100 and costs. In the Amick 
case this court reversed the judgment of the district 
court and remanded the cause. See, also, State v. 
Hutter, 145 Neb. 798, 18 N.W.2d 203 (1945). 

In a complaint filed in the county court on August 
25, 1982, the defendant, Thomas M. Ziemba, was 
charged with third offense driving while intoxicated. 
A second count charging driving under suspension 
was dismissed later. 

The record shows that the following took place ata 
group arraignment in the county court on September 
18, 1982: ‘‘THE COURT: Good morning, be seated, 
please, in the courtroom. We are on the record. 
Matters that come before the Court, at this time, ar- 
raignments under State Statutes and City Ordi- 
nances. I will first of all advise you as to courtroom 
proceedures [sic], as your name is called if you 
would then come foreward [sic] before the micro- 
phone, out here in front of the bench. At which time 
you will be informed of the charge that has been 
filed against you, by the county attorney for Sarpy 
County. You will also be informed of the possible 
penalty on conviction. At arraignment, as we are 
having here this morning, you have a choice to 
make. First of all, you may plead guilty and if you 
do that a penalty within that prescribed by Statute 
will be assessed. You can then take the complaint 
back down to the traffic fine window, at the clerk of 
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court, and arranges [sic] there for payment of any 
fines assessed. Secondly, you may plead not guilty 
and if you do that your case will be set for trial at a 
later date. And you are entitled to have a bond set 
on condition of further appearances. Finally, you 
are entitled for a continuance for further arraign- 
ment, if you intend to consult with your attorney, or 
for some other good reason. Also advise you as to 
you [sic] constitutional rights. At trial you have a 
right to a fair and impartial trial, by jury, in the 
case of misdemeanors where the state has the bur- 
den of proving the charge beyond a reasonable 
doubt. You have a right to be present at trial, with 
your attorney, to confront the witnesses that would 
appear against you and to cross examine them. If 
the charge carries a possible jail sentence, on con- 
viction, you have a right to a court appointed public 
defender, that is an attorney at public expense, if 
you ask for an attorney and if you further qualify, by 
being indegent [sic] as defined by law. You would 
have the further right at trial to present your evi- 
dence. And in that regard to have the subpoena 
powers of the court for the attendance of your wit- 
nesses. The right to remain silent, yourself. That 
is, you would not have to testify at trial, unless you 
would choose to do so. Finally, you would have the 
right to appeal these proceedings and the decision of 
this Court, on the record, to district court. Now this 
morning, deputy county attorney, Miss Gryva is 
prosecuting. You may call your Cases. 

“MISS GRYVA: Thomas M. Ziemba. Z-I-E-M-B- 
A. Charged with driving while intoxicated, third of- 
fense, and driving under suspension. 

“THE COURT: All right. Mr. Ziemba, the com- 
plaint here docket 74, page 748, charges you with two 
counts of misdemeanor, as you have been informed. 
Do you understand these charges, or do you wish to 
have this complaint read to you? 

“MR. ZIEMBA: No, Sir, I understand them. 

‘““‘THE COURT: Now even though this charges a 
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third offense, on this complaint, I am going to give 
you the possible penalty, on conviction, under this 
new law for first, second and third offense. Now, 
this is known as a Class W misdemeanor and for a 
first conviction, seven days imprisonment with a six 
months license suspension and a $200 fine, if proba- 
tion is granted license suspension for a minimum of 
60 days. Second conviction, 30 days imprisonment 
with a one year license suspension and $500 fine, if 
probation is granted minimum six months license 
suspension and 48 hours jail. Third conviction, 
three months minimum imprisonment, to six 
months maximum imprisonment, permanent license 
suspension or revocation and a $500 fine, if probation 
is granted a seven day imprisonment with one year 
license suspension. And also to Count II, the driving 
under suspension, work permit, which is listed as a 
Class IV misdemeanor on conviction, the possible 
penalty on that would be a minimum fine $100, maxi- 
mum $500. Do you understand your rights to a trial 
and to an attorney? 

“MR. ZIEMBA: Yes, Sir. 

“THE COURT: And are you ready, this morning, 
to waive those rights and proceed, here, to a plea on 
these charges? 

“MR. ZIEMBA: Yes, Sir, I would rather waive 
rights. 

‘“‘THE COURT: Okay. Then how do you plead to, 
then, to the charges? 

“MR. ZIEMBA: Guilty.” 

The county court then determined that there was a 
factual basis for the plea, continued the matter for a 
presentence investigation, and announced that a 
hearing regarding prior convictions would be held at 
the time of sentencing. The defendant failed to ap- 
pear before the probation officer and did not appear 
on October 8, 1982, the date set for sentencing. 

At a sentencing hearing on November 5, 1982, the 
court noted that the defendant had been convicted of 
driving while intoxicated on January 20, 1979, and 
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again on November 13, 1980. The defendant was 
fined $500; his operator’s license and driving privi- 
leges were suspended permanently; and he was sen- 
tenced to jail for 3 months. 

Upon appeal to the district court that court found 
that ‘‘the record affirmatively supports a finding the 
defendant was properly advised of his constitutional 
rights and he effectively waived them in entering 
pleas of guilt.”’ 

The district court further found that the defendant 
‘‘was never advised of his right to present mitigat- 
ing facts or object to the validity of the prior convic- 
tions’? as required by Neb. Rev. Stat. § 39-669.07 
(Cum. Supp. 1982). The sentence was vacated and 
the cause remanded for a determination of the num- 
ber of prior offenses by the defendant. 

At a sentencing hearing in the county court on 
March 25, 1983, the State offered certified copies of 
the record of two prior convictions, which were re- 
ceived over objection. The defendant was then al- 
lowed to testify concerning the two previous convic- 
tions. The defendant admitted that he had waived 
his right to counsel in both cases. At the conclusion 
of the hearing the court found that the offense 
charged was a third offense and fined the defendant 
$500, sentenced him to jail for 3 months, and perma- 
nently suspended the defendant’s license. The de- 
fendant again appealed to the district court. 

Upon the second appeal the district court, on June 
6, 1983, found that the records of the prior convic- 
tions offered in the county court at the second sen- 
tencing hearing on March 25, 1983, were insufficient 
and that testimony by the judge presiding at the 
hearing or a verbatim transcript of the hearing was 
necessary to prove a voluntary and _ intelligent 
waiver of constitutional rights. The finding of the 
county court that the defendant was guilty of third 
offense driving while intoxicated was vacated; the 
defendant was found guilty of first offense driving 
while intoxicated; and the cause was remanded to 
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the county court for sentencing. It is to review that 
order of the district court that the State has prose- 
cuted error proceedings. 

The State contends that proof of prior convictions 
was unnecessary because the defendant pleaded 
guilty to third offense driving while intoxicated at 
the arraignment in county court on September 13, 
1982. 

In State v. Feagin, 196 Neb. 261, 262, 242 N.W.2d 
124, 124-25 (1976), we stated: ‘‘The plea of guilty 
eliminated the necessity of proof of the prior convic- 
tions or that the defendant had been represented by 
counsel or had knowingly and intelligently waived 
his right to counsel at the time of those convictions.’’ 

In the Feagin case the defendant, who had pleaded 
guilty to third offense driving while intoxicated, ar- 
gued that the court erred in considering the prior 
convictions alleged in the information when sentenc- 
ing him. We stated that ‘‘[a] plea of guilty waives 
all defenses to the charge whether procedural, statu- 
tory, or constitutional.’’ Id. at 262, 242 N.W.2d at 
125. See, also, State v. Falcone, 212 Neb. 720, 325 
N.W.2d 160 (1982); State v. Herren, 212 Neb. 706, 325 
N.W.2d 151 (1982). 

In Feagin, as in this case, the complaint alleged 
the facts concerning the prior convictions. In State 
v. Prichard, 215 Neb. 488, 339 N.W.2d 748 (1983), the 
complaint alleged no facts concerning the prior con- 
victions and contained only the words ‘‘Third Of- 
fense.’’ 

Feagin was decided in 1976, prior to our decisions 
in State v. Tweedy, 209 Neb. 649, 309 N.W.2d 94 
(1981); State v. Smith, 213 Neb. 446, 329 N.W.2d 564 
(1983); State v. Kucera, 215 Neb. 337, 338 N.W.2d 443 
(1983); and State v. Prichard, supra; and prior to 
the 1982 amendments to § 39-669.07. 

The basic principle stated in Feagin remains un- 
changed: a valid plea of guilty waives all defenses 
to the charge, whether procedural, statutory, or con- 
stitutional. However, there are now additional re- 
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quirements that must be complied with in taking a 
valid plea of guilty to a misdemeanor charge, and a 
more complete record must be made to establish 
that the plea was a valid plea. Although driving 
while intoxicated is but one offense, Haffke v. State, 
149 Neb. 83, 30 N.W.2d 462 (1948), it is essential that 
the accused be advised at the arraignment whether 
he is charged with a first, second, or third offense, 
because the punishment varies depending upon 
whether it is a first, second, or third offense. A plea 
cannot be voluntarily or intelligently made if the ac- 
cused is not advised as to the maximum penalties 
which may be imposed and the facts which the State 
relies upon if the offense charged is other than a 
first offense. 

Since both second and third offense driving while 
intoxicated are now misdemeanors, where the ac- 
cused elects to enter a plea of guilty, the enhance- 
ment and sentencing proceeding may immediately 
follow the arraignment so that the entire matter 
may be disposed of at one hearing. 

In addition to satisfying the requirements set out 
in State v. Tweedy, supra, in regard to accepting 
pleas of guilty in misdemeanor cases, the enhance- 
ment proceeding must satisfy the requirements set 
out in § 39-669.07 and State v. Smith, supra. State v. 
Prichard, supra. The transcript of a judgment used 
to prove a prior conviction must show that at the 
time of the conviction the defendant was repre- 
sented by counsel or waived his right to counsel. A 
defendant may, as in State v. Smith, supra, object to 
the admission of the record of a prior conviction on 
the basis that the record does not affirmatively .es- 
tablish that he was represented by counsel or 
waived his right to counsel. A transcript of judg- 
ment which does not contain such an affirmative 
showing is not admissible and cannot be used to 
prove a prior conviction. State v. Smith, supra. 

Section 39-669.07(3) now provides that ‘‘[t]he de- 
fendant shall be given the opportunity to review the 
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record of his or her prior convictions, bring mitigat- 
ing facts to the attention of the court prior to sen- 
tencing, and make objections on the record regard- 
ing the validity of such prior convictions.”’ 

There is no requirement that the State prove a pri- 
or conviction by a transcript of the judgment if the 
defendant admits that he was in fact convicted as al- 
leged in the complaint. However, in accepting such 
a waiver the trial court must address the defendant 
and ascertain that he was represented by counsel at 
the time of the prior conviction or waived his right 
to counsel. 

In either event the trial court is required to advise 
the defendant that he has a right to review the rec- 
ord of the prior conviction, bring mitigating facts to 
the attention of the court prior to sentencing, and ob- 
ject to the validity of the prior conviction as pro- 
vided in § 39-669.07. The defendant, however, cannot 
relitigate the former conviction in the enhancement 
proceeding. State v. Smith, 213 Neb. 446, 329 N.W.2d 
564 (1983). After being advised of his rights under 
§ 39-669.07, the defendant may waive any or all of 
those rights. The trial court may then impose sen- 
tence or order that a presentence investigation be 
made. 

To the extent that State v. Feagin, 196 Neb. 261, 
242 N.W.2d 124 (1976), implies that the procedures 
just described are not essential to a valid plea of 
guilty and sentence, it is disapproved. To the extent 
that State v. Prichard, 215 Neb. 488, 339 N.W.2d 748 
(1983), suggests that proof of prior convictions may 
not be waived and that the rights under § 39-669.07(3) 
may not be waived, it is disapproved. 

A defendant who has entered a guilty plea may, on 
direct appeal, challenge the validity of his plea. On 
the first appeal to the district court, Ziemba argued 
that the arraignment was constitutionally infirm be- 
cause the record did not affirmatively establish that 
he was present in the courtroom when the court ad- 
vised the group of defendants of their rights. The 
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district court rejected that argument and found that 

the plea was valid. 

In State v. Tweedy, 209 Neb. 649, 652, 309 N.W.2d 
94, 96-97 (1981), quoting State v. Turner, 186 Neb. 424, 
183 N.W.2d 763 (1971), we said that ‘‘ ‘a plea of guilty 
must not only be intelligent and voluntary to be valid 
but the record must affirmatively disclose that the 
defendant entered his plea understandingly and vol- 
untarily.’’’ The record must demonstrate that the 
defendant was advised of his right to a jury trial, his 
right to confront witnesses against him, and of the 
privilege against  self-incrimination. State v. 
Tweedy, supra. In order to make an intelligent and 
voluntary plea where there has been a group ar- 
raignment, the defendant must have been present 
when the court advised those charged of their consti- 
tutional rights. The record must disclose that de- 
fendant was present at that time. See State v. 
Smith, supra. 

In State v. Turner, supra, we held that while a de- 
fendant’s attention need not be directed to each con- 
stitutional right and a separate waiver be obtained 
for each, the court must personally examine the de- 
fendant to ensure that he understands that his guilty 
plea waives those rights. See, also, United States v. 
Crook, 526 F.2d 708 (5th Cir. 1976); United States v. 
Fels, 599 F.2d 142 (7th Cir. 1979). 

In the Fels case the court advised three defend- 
ants at one time of their constitutional rights. The 
court of appeals held that Fed. R. Crim. P. 11(c), 
which requires the court to personally address the 
defendant, had been complied with because the rec- 
ord showed that the court had called the attention 
of all three defendants to the fact that he was speak- 
ing to them. The court of appeals also suggested the 
use of a checklist to ensure that the defendant is 
fully advised as to his constitutional rights which 
will be waived by a plea of guilty. 

In the present case the record shows that after the 
group arraignment the county court merely inquired 
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of the defendant if he understood his rights to a trial 
and to an attorney. The record does not show that 
the defendant was present in the courtroom at the 
time the court advised the group of defendants of 
their rights. A conviction cannot be sustained 
where the record does not affirmatively show that 
the defendant waived his rights with a knowledge 
based upon a court advisement of those rights. State 
v. Tweedy, supra. We conclude that the record fails 
to show a valid plea of guilty. 

The records of the prior convictions which were of- 
fered at the second sentencing hearing in the county 
court on March 25, 1983, consisted of certified copies 
of the complaints and checklists used by the county 
court at the hearings. 

The checklist in the first case shows, through use 
of the judge’s initials ‘‘JLC,’’ that the following took 
place: 

‘ARRAIGNMENT Held 4/9/79 Defendant present 
s/JLC With Counsel Waived 

Constitutional rights explained s/JLC Explanation 
waived 


Understands rights s/JLC yes ____ no State’s coun- 
sel Mary Gryva 

Penalty explained s/JLC yes ____ no Jail sentence 
possible s/JLC yes no _ waived 


Understands elements of offense s/JLC Under- 
stands penalty s/JLC 
“PLEA Date: 4/9/79 Counts: Guilty s/JLC No 
contest ___- Not guilty __ 


Changed _____ Guilty No contest 
Not guilty __ 

Admits guilt: _. yes ___ no_ Factual basis for 
plea: s/JLC yes ___ no 


Wants guilty plea accepted notwithstanding possi- 
ble innocence ___ 

Plea voluntary s/JLC yes ____ no Intelligently en- 
tered s/JLC yes ___ no”’ 

The checklist for the second conviction shows 
similar initialed information and reveals that Ziemba 
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appeared without counsel and pleaded guilty to that 
charge following an advisement of his rights. The 
judge noted that the plea was made voluntarily, in- 
telligently, and upon a factual basis. 

The State contends that the district court’s finding 
that the checklists did not constitute an adequate rec- 
ord of the prior arraignments was erroneous; that 
it was error for the trial court to conclude that the 
checklist was not part of the record or transcript; 
and that it was error for the trial court to conclude 
that absent either a verbatim transcript or testi- 
mony from a judge regarding the making of the 
guilty plea, the standards of State v. Smith, 213 Neb. 
446, 329 N.W.2d 564 (1983), cannot be met. 

Under certain circumstances a checklist authenti- 
cated by the signature or initials of the judge can be 
considered a part of the record. Such a checklist 
may serve to affirmatively establish that defendant 
made an intelligent and voluntary guilty plea. Such 
a checklist must comply with State v. Tweedy, 209 
Neb. 649, 309 N.W.2d 94 (1981). 

Neb. Rev. Stat. § 25-1801(2) (Reissue 1979) pro- 
vides: ‘‘Rendition of a judgment is the act of the 
court, or a judge thereof, in pronouncing judgment, 
accompanied by the making of a notation on the trial 
docket, or one made at the direction of the court or 
judge thereof, of the relief granted or denied in an 
action.’’ 

The checklists used by the county court were simi- 
lar to the notations on the trial docket made in the 
rendition of judgment. § 25-1301. As such they were 
properly a part of the record. 

Moreover, we note that the checklists may form a 
part of the ‘‘common-law record,’’ since they are 
part of the written history of the proceedings drawn 
by the proper officer. In United States v. Taylor, 
147 U.S. 695, 698-99, 13 S. Ct. 479, 37 L. Ed. 335 (1893), 
the Court said: ‘‘A record is substantially a written 
history of the proceedings from the beginning to the 
end of the case, but nothing which is not properly 
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matter of record can be made such by inserting it 
therein.... 

‘«’.. Perhaps the most satisfactory definition of a 
common law record in a criminal case under the 
American practice is found in McKinney v. People, 7 
Illinois, 540, 551, wherein it is said: ‘In a criminal 
case, after the caption stating the time and place of 
holding the court, the record should consist of the in- 
dictment properly endorsed, as found by the grand 
jury; the arraignment of the accused, his plea, the 
impanelling of the traverse jury, their verdict, and 
the judgment of the court. This in general is all that 
the record need state.’ ”’ 

In Garguilo v. Moore, 156 Conn. 359, 364, 242 A.2d 716 
720 (1968), the court stated: ‘‘Usually, a recordina 
judicial proceeding is ‘a precise history of the suit 
from its commencement to its termination, includ- 
ing the conclusion of law therein, drawn by the 
proper officer for the purpose of perpetuating the ex- 
act state of facts.’ ”’ 

Courts in other jurisdictions have held similar en- 
tries to constitute a part of the record. In Shanahan 
v. Boston & Northern St. R’y., 193 Mass. 412, 413, 79 
N.E. 751 (1907), the court stated that ‘‘the cases are 
before us on a copy of the docket entries, supple- 
mented by an agreed statement of the parties .... 
Until formally extended these entries constitute the 
record... .’’ In State v. Simpson, 91 Me. 77, 39 A. 286 
(1897), it was said: ‘‘The docket is deemed to be the 
record until a more extended record is made, and 
the same rules of imported verity apply to the dock- 
et entries as to the completed record.’’ See, also, 
People v. Lee, 39 Ill. App. 3d 750, 350 N.E.2d 580 
(1976), in which a checklist similar to that used here- 
in was impliedly deemed part of the record. 

Since a checklist may constitute a part of the rec- 
ord, it can serve to affirmatively establish a volun- 
tary and intelligent waiver of rights within the rules 
set forth in State v. Tweedy, supra, and State v. 
Smith, supra. 
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The district court held that absent either a verba- 
tim transcript or testimony from the presiding 
judge, an appellate court would not be able to deter- 
mine whether a valid waiver of rights occurred. We 
have held that the validity of certain proceedings 
may be proven by something less than a verbatim 
transcript. 

In State v. Martin, 198 Neb. 811, 255 N.W.2d 844 
(1977), the defendant argued that the record did not 
adequately reflect that the jury was sworn. The 
only indication that the jury had been sworn was 
found in a journal entry by the court. We stated: 
‘In this case there is an affirmative showing in the 
record that the jury was sworn. A journal entry ina 
duly authenticated record imports verity, and it is 
sufficient to support a finding unless there is proof to 
the contrary.’’ Id. at 816, 255 N.W.2d at 848. 

In State v. Hall, 188 Neb. 130, 195 N.W.2d 201 
(1972), the verbatim transcript of the rendition of the 
guilty plea was lost. Defendant argued that the plea 
should therefore be vacated. We stated at 134, 195 
N.W.2d at 204: ‘‘We think it wholly unrealistic to de- 
termine that the loss of the actual record of proceed- 
ings should require the vacation of a guilty plea even 
where the State has established by other evidence 
[testimony of the judge] a reasonably accurate ac- 
count of what took place. Such a record is not a ‘si- 
lent record’ even though it speaks with less author- 
ity than the verbatim record of the proceedings re- 
quired under section 1.7, American Bar Association 
Standards Relating to Pleas of Guilty, previously 
adopted by this court in State v. Turner, 186 Neb. 
424, 183 N.W.2d 763.”’ 

In People v. Hopping, 60 Ill. 2d 246, 252, 326 N.E.2d 
395, 398-99 (1975), the court, quoting Mayer v. City of 
Chicago, 404 U.S. 189, 92 S. Ct. 410, 30 L. Ed. 2d 372 
(1971), stated: ‘‘The Supreme Court has pointed 
out: 

‘““‘A “record of sufficient completeness’’ does not 
translate automatically into a complete verbatim 
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transcript. We said in Griffin [v. Illinois, 351 U.S. 
12, 76 8. Ct. 585, 100 L. Ed. 891 (1956)] that a State 
‘may find other means [than providing steno- 
graphic transcripts for] affording adequate and ef- 
fective appellate review to indigent defendants.”’ 
351 U.S., at 20, [100 L. Ed. at 899]. We considered 
this more fully in Draper v. Washington, supra [372 
U.S. 487, 83 S. Ct. 774, 9 L. Ed. 2d 899 (1963)], at 
495-496, [9 L. Ed. 2d at 905]: 

““* “Alternative methods of reporting trial pro- 
ceedings are permissible if they place before the ap- 
pellate court an equivalent report of the events of 
trial from which the appellant’s contentions arise. 
A statement of facts agreed to by both sides, a full 
narrative statement based perhaps on the trial 
judge’s minutes taken during trial or on the court re- 
porter’s untranscribed notes, or a bystander’s bill of 
exceptions might all be adequate substitutes, 
equally as good as a transcript....’’’”’ 

In Twyman v. State, 293 Ala. 75, 82, 300 So. 2d 124, 
131 (1974), the court said, ‘‘In Boykin, the court said 
the affirmative showing must be made, but the court 
did not say that the showing must be made by the 
transcript and certificate of the court reporter.”’ 

In People v. Kline, 16 Ill. App. 3d 1017, 307 N.E.2d 
398 (1974), the court found that the minutes of the 
court clerk were sufficient to establish a valid guilty 
plea. ‘‘The only ‘record’ before us of the guilty plea 
proceedings is that shown by the minutes of the 
court clerk. Such minutes, brief in form and limited 
in scope, recite that the defendant tendered a plea of 
guilty, that he then was ‘advised by the Court as to 
his rights and the possible consequences upon his 
said plea of guilty entered herein’; that the court ex- 
plained to him ‘his full legal and constitutional 
rights in the premises, and his right to a trial by a 
jury and to require proof of the charged offense be- 
yond all reasonable doubt, and to confront and cross- 
examine witnesses’; that the defendant waived his 
right to a jury trial and persisted in his plea; and 
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that the court accepted the plea and adjudged the 
defendant guilty. The presumption is that the com- 
mon law record imports verity unless contradicted 
by other facts in the record.’’ Id. at 1021, 307 N.E.2d 
at 402-03. 

In People v. Lee, 39 Tl. App. 3d 750, 752-53, 350 
N.E.2d 580, 582-83 (1976), the court stated: ‘‘The 
only basis upon which defendant asserts his claim for 
reversal is that he is entitled to such reversal simply 
by virtue of the fact that a detailed record of defend- 
ant’s guilty plea was not made. In the case of 
People v. Hopping, 60 Ill. 2d 246, 326 N.H.2d 395, 
which stems from two cases arising in this district 
(People v. Hopping, 16 Ill. App. 3d 275, 305 N.E.2d 
610; People v. Kline, 16 Il. App. 3d 1017, 307 N.E.2d 
398), the Supreme Court specifically found that the 
failure to have verbatim transcripts of proceedings 
setting forth the details of the entry of the guilty plea 
did not require that convictions of defendants be set 
aside, when such defendants do not take advantage 
of available procedures to compile a proper record 
and who did not move to set aside the judgments of 
conviction. The court indicated that the preserva- 
tion of a complete record, on the basis of which to 
appraise attacks made on judgments of conviction, 
had not been transformed into a constitutional re- 
quirement by the adoption of rules relating to verba- 
tim transcripts with respect to waivers of counsel 
and admonitions to defendant in connection with en- 
try of a plea of guilty.”’ 

In Crew v. Nelson, 88 S.D. 162, 166, 216 N.W.2d 565, 
567 (1974), the court said: ‘‘We still hold to the view 
that the preferred procedure is for the court to ac- 
tively participate in advising the accused of his 
rights on the record before permitting the entry of a 
guilty plea. We merely hold here that where the 
court fully advised defendant of his rights but failed 
to make a stenographic record of the same pursuant 
to the usual procedure in misdemeanor courts to 
date, that this lack of a written record does not viti- 
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ate the plea. In accordance with Merrill we will 
consider collateral evidence from the trial judge 
which clearly shows that the petitioner was aware of 
his constitutional rights and that he understood those 
rights at the time of plea.”’ 

We conclude that a verbatim transcript of the ren- 
dition of a guilty plea is not constitutionally re- 
quired, nor does absence of such a transcript require 
a finding that the plea was invalid. A checklist or 
other docket entry which is sufficiently complete to 
comply with the requirements of State v. Tweedy, 
209 Neb. 649, 309 N.W.2d 94 (1981), State v. Smith, 213 
Neb. 446, 329 N.W.2d 564 (1983), and the require- 
ments previously set out in this opinion can establish 
a valid waiver. A checklist or other such docket 
entry which is made by one authorized to make it 
imports verity, and unless contradicted it stands as 
a true record of the event. To the extent that State 
v. Prichard, 215 Neb. 488, 339 N.W.2d 748 (1983), im- 
plies that a verbatim transcript is necessary, it is 
disapproved. The constitutional minimum is that 
there be a record showing that defendant waived his 
rights knowingly and voluntarily. 

EXCEPTIONS SUSTAINED IN PART, 
AND IN PART OVERRULED. 
WHITE, J., concurs in the result. 
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Child Custody: Habeas Corpus: Parental Rights. Where the cus- 
tody of a minor child is involved in a habeas corpus action, the cus- 
tody of the child is to be determined by the best interests of the 
child, with due regard for the superior rights of a fit, proper, and 
suitable parent. 
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PER CURIAM. 

This is an appeal by Harlan Friedrichsen and 
Betty Friedrichsen from an order of the district 
court for Lincoln County, Nebraska, denying their 
petition for writ of habeas corpus against the appel- 
lees, John Koehn and Margaret Koehn. The 
Friedrichsens are the adoptive parents of Karen 
Friedrichsen, who was age 17 at the time the petition 
was filed. John and Margaret Koehn are the 
brother-in-law and sister of Karen. The petition, 
which was filed in February 1983, alleges that the 
Koehns are illegally detaining Karen and prayed 
that the court give care, custody, and possession of 
Karen to the Friedrichsens. 

The inception of the convoluted legal struggle be- 
gan in 1980 when a petition was filed by the Dawson 
County deputy attorney, ostensibly at the request of 
the Friedrichsens, alleging that Karen, then age 14, 
was a child as defined by Neb. Rev. Stat. § 43-202(4) 
(Reissue 1978) by reason of the facts that Karen was 
wayward or habitually disobedient, and was uncon- 
trolled by her parent, guardian, or custodian. 

At the hearing in the juvenile court Karen ad- 
mitted the allegations in the petition. The Dawson 
County Court placed Karen in temporary custody of 
John and Margaret Koehn. The Friedrichsens ap- 
pealed to the district court, which affirmed the coun- 
ty court’s determination. The case was then ap- 
pealed to this court. 

During the time the appeal was pending in this 
court, the Friedrichsens approached the Dawson 
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County attorney and advised him that it was not 
their desire that juvenile proceedings be com- 
menced against Karen in the first instance. 

Notwithstanding the existence of the order of the 
district court and the fact that the case was on ap- 
peal to this court, thereby staying all other proceed- 
ings, the county attorney proceeded to file a dismis- 
sal of the action in Dawson County Court. The coun- 
ty court, apparently persuaded that it had the au- 
thority, dismissed the case. Thereafter, appellants’ 
counsel, under the erroneous belief that the issue 
was moot, voluntarily dismissed the appeal in this 
court and elected to proceed under a writ of habeas 
corpus. 

Disregarding the rather cavalier attitude of both 
the county attorney and the county court concerning 
their authority to dismiss a case in a lower court 
pending on appeal in this court, and considering only 
the merits of the matter in habeas corpus, the evi- 
dence discloses that Karen Friedrichsen, now over 
18 years of age, has for the last nearly 4 years lived 
with her sister and brother-in-law. Since that time, 
Karen has secured the equivalent of a high school 
degree through the completion of a General Educa- 
tional Development degree program. She has found 
gainful employment and has greatly matured. She 
is happy living with the Koehns and does not desire 
to return to her parents’ home. It is also question- 
able whether the appellants are sincere in their de- 
sire to have Karen return to their home, or, rather, 
simply wish to acquire physical custody for the pur- 
pose of a mental examination and commitment, al- 
though the record is absolutely silent of the neces- 
sity of any such procedure. 

We said in Nielsen v. Nielsen, 207 Neb. 141, 149, 296 
N.W.2d 483, 488 (1980): ‘‘Where the custody of a 
minor child is involved in a habeas corpus action, 
the custody of the child is to be determined by the 
best interests of the child, with due regard for the 
superior rights of a fit, proper, and suitable parent.”’ 
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Apparent from the face of the record is the fact 
that the differences between Karen and her parents 
are irreconcilable. Karen, who is no longer subject 
to the juvenile authorities and who has approxi- 
mately 1 year until she reaches the age of majority, 
has become fully emancipated. While it is true that 
the Koehns are graciously providing a home for 
Karen, they do not assert legal custody, apparently 
believing, as did the other parties involved, that the 
juvenile proceeding became null and void by reason 
of the county attorney’s rather precipitous dismissal 
in the county court. 

In review of the facts and circumstances of this 
case, we are inclined to agree with the decision of 
the district court that the best interests of Karen re- 
quire that she be allowed to continue her life as an 
adult in an environment of her own choosing. No 
good would result by taking an apparently well-ad- 
justed person and placing her back in the custody of 
parents from whom she has become estranged and 
who do not appear to be, in fact, greatly attached to 
their daughter. 

AFFIRMED. 


IN RE INTEREST OF C.L.F.., A CHILD UNDER 18 YEARS OF 
AGE. 
STATE OF NEBRASKA, APPELLEE, V. R.F., APPELLANT. 
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Appeal from the Separate Juvenile Court of Doug- 
las County. Affirmed. 


Bruce H. Abrahamson and Timothy L. Korb of 
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CAPORALE, SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

The separate juvenile court ordered the termina- 
tion of the parental rights of the mother of C.L.F., a 
female child born on December 12, 1982. The 
mother, 19 years old on the date of her child’s birth, 
is apparently unmarried. Although counsel appear- 
ing for the mother in this court indicates that his 
client has never contacted him, he has perfected this 
appeal for her. 

The Douglas County Child Protective Services re- 
ceived a referral on C.L.F. on December 15, 1982, 
which alleged that the mother was unable to take 
care of the child upon her release from the hospital. 
The first contact with the mother was made on De- 
cember 21 at her home, where she was found to be 
sniffing paint and in a state of intoxication. 

Since January 18, 1983, the Douglas County Wel- 
fare Administration has had 16 direct contacts with 
the mother. Eight of those contacts were home 
visits, on the first of which, February 14, the mother 
appeared to be under the influence of drugs. Fol- 
lowing that date, she was apparently free of such in- 
fluence for four visits. However, on the sixth visit, 
May 24, which was arranged because of the concern 
of a boyfriend of the mother, she was found to be 
openly sniffing paint, and was incoherent, stagger- 
ing, slobbering, and emaciated. 

Through the intervention of the county attorney 
and the board of mental health, the mother was ad- 
mitted to the Douglas County Hospital. As part of 
her probation, arising out of a sentence of probation 
from the Omaha Municipal Court, she was then ad- 
mitted to the Nova Therapeutic Community on June 
2, 1983, but as of June 8 she left that facility without 
explanation, and appparently efforts by the case- 
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worker to locate her have been unavailing. 

The mother’s criminal record indicates that be- 
tween May 4, 1982, and May 7, 1983, she was con- 
victed of 10 counts of using a toxic inhalant and was 
sentenced to a total of 365 days’ imprisonment, and 
she apparently served 169 days in the Douglas Coun- 
ty Correctional Center. 

According to a report of a Nebraska Children’s 
Home Society caseworker, the child, C.L.F., at the 
time of her release from the hospital and placement 
in foster care, had a great deal of seizure activity, 
which indicated neurological damage either as a re- 
sult of birth trauma or caused in utero prior to her 
birth. She had little use of her arms or legs, almost 
no head control, and experienced considerable diffi- 
culty feeding, as she did a lot of gagging. Reports 
from the neurologist caring for C.L.F. during the 
months of March, April, and May 1983 indicated dif- 
fuse hypotonia, developmental delay in the realm of 
motor activity, and seizures. She did seem to show 
some progress in what the physician called a pres- 
ent excellent home situation. 

The initial hearing in this matter, a detention 
hearing, was held on January 13, 1983, at which the 
mother did not appear, although service was made 
at her last known address. An order of detention 
was made, and an adjudication hearing was set for 
March 1, 1988. The mother apparently was in the 
vicinity of the courtroom at approximately 12:30 
p.m. on that date, but left before the hearing com- 
menced. This hearing was continued to May 24, 
1983, at which the mother did not appear, although 
she had been served with summons. 

Based on the evidence at this latter hearing, the 
trial court found that C.L.F. is a child within the 
meaning of Neb. Rev. Stat. §§ 43-247(3)(a) and 
43-292(2) (Cum. Supp. 1982), and ordered that the is- 
sue of determination of parental rights be taken 
under advisement pending a dispositional hearing. 

The dispositional hearing was held on June 29, 


634 216 NEBRASKA REPORTS 


1983, at which evidence in the form of written re- 
ports from various welfare agencies and the neurol- 
ogist, as set out above, was received. Again, the 
mother failed to appear, although summons was 
served upon her to appear at that hearing. Follow- 
ing that hearing, an order terminating the parental 
rights of the mother was entered by the court. 

The appellant’s only assignment of error is that 
the court erred in finding that she has substantially 
and continuously or repeatedly neglected her child 
and refused to give the child necessary parental 
care and protection within the meaning of 
§ 43-292(2). Her strongest argument seems to be 
that the period of time between the birth of the child 
and the parental termination was so brief that a 
proper program of rehabilitation was never imple- 
mented. However, as she herself concedes, there is 
no requirement that the court must implement a re- 
habilitation plan for the parent of a child found to be 
dependent and neglected. 

On a de novo review of this record, it is abun- 
dantly clear that this child, who suffers extreme 
medical problems, possibly due to her mother’s 
abuse of toxic inhalants, will never receive the nec- 
essary treatment and care from this same person 
who not only refuses to change her personal habits 
but, by her failure to attend any of the court ses- 
sions, has displayed a total lack of concern for the 
welfare of this child. The evidence is clear and con- 
vincing that the parental rights should be termi- 
nated in this case and that the best interests of the 
child require that it be done immediately. 

The judgment of the separate juvenile court was 
correct and is affirmed. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLANT, V. MARK POIT, 
APPELLEE. 
344 N.W.2d 914 


Filed February 24, 1984. No. 83-696. 


1. Criminal Law: Evidence. One exception to the exclusionary rule 
is the ‘‘inevitable discovery’’ rule, which allows illegally obtained 
evidence to be admitted into evidence if the illegal act merely con- 
tributed to the discovery of the allegedly tainted information and 
such information would have been acquired lawfully even if the il- 
legal act had never transpired. 

2. Criminal Law: Evidence: Proof. Not all illegally obtained evi- 
dence can be admitted simply because law enforcement officials 
assert that it would have been inevitably discovered. The mere as- 
sertion of inevitable discovery must fail. After the accused has 
challenged the legality of the witness’ acquisition and of the use of 
the witness’ testimony, the police must show that when the illegal- 
ity occurred they possessed and were actively pursuing the evi- 
dence or leads that would have led to the discovery of the chal- 
lenged witness and that there was a reasonable probability that 
that witness would have thereby been discovered. The prosecution 
must bear the burden of proof on this issue. The court then must 
find that reasonable probability of subsequent discovery existed, 
based on this showing and the record generally. 


Appeal from the District Court for Hall County: 
RICHARD L. DEBAckER, Judge. Reversed. 


Patrick Vipond, for appellant. 


John F. Vipperman of Anderson, Vipperman, Hin- 
man, Hall & Kovanda, for appellee. 


Krivosua, C.J. 

This appeal is brought pursuant to the provisions 
of Neb. Rev. Stat. § 29-824 (Reissue 1979), which pro- 
vides in part that the State shall have the right to ap- 
peal a trial court’s order granting a motion to sup- 
press to a single judge of the Supreme Court at 
chambers. See, also, State v. Hagen, 180 Neb. 564, 
143 N.W.2d 904 (1966). 

The appellee, Mark Poit, was charged on an infor- 
mation filed in Hall County District Court with the 
offense of possession of a controlled substance other 
than marijuana, to wit, lysergic acid diethylamide 
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(LSD), in violation of Neb. Rev. Stat. § 28-416(3) 
(Reissue 1979). The record before me discloses that 
on February 14, 1983, an investigator of the Nebras- 
ka State Patrol (Investigator) applied for and re- 
ceived a search warrant for ‘‘[t]he basement apart- 
ment located under a wood frame residence at 818 
West 8th Street, Grand Island, Hall County, Nebras- 
ka, Apt. #4.’"’ The search warrant specifically author- 
ized the Investigator to conduct a search of the resi- 
dence for the purpose of ‘‘discovery and seizure of 
property, to-wit: lysergic acid diethylamide (LSD) 
and other controlled substances, drug paraphernalia 
and items indicating or showing the identities of the 
person or persons living in the residence at 818 West 
8th, Apt. #4....” 

Armed with the search warrant and assisted by 
other law enforcement officers, the Investigator exe- 
cuted the search warrant on February 14, 1983, at 
approximately 10 p.m. After knocking on the door 
of the premises and having it opened by Poit, the In- 
vestigator entered. 

Upon entering the apartment the Investigator 
searched Poit and went through his wallet, which 
Poit had removed from his pocket at the Investi- 
gator’s request. During the course of.the examina- 
tion of the wallet, the Investigator discovered 10 
“hits” of LSD. <A search was then conducted of the 
premises, pursuant to the search warrant, and a 
number of other items were seized, including mari- 
juana and drug paraphernalia. Poit was arrested 
and charged with possession of a controlled sub- 
stance, to wit, LSD. 

On August 5, 1988, Poit filed a motion to suppress 
the evidence seized from his residence. He 
amended the motion on August 15, seeking to sup- 
press the evidence seized from his person. The trial 
court generally overruled the motion to suppress the 
items obtained in the house pursuant to the warrant, 
but did grant the motion to suppress all evidence 
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seized from Poit’s wallet. It is from that order 
which the State now appeals. 

The State argues to us that the trial court’s order 
should be overruled because a warrant to search a 
place based upon probable information that the resi- 
dent of that place has committed or is committing a 
crime in that place authorizes the search of the resi- 
dence as reasonably and necessarily within the 
scope of the warrant, and includes a search of the in- 
dividual found within the residence. Poit, on the 
other hand, argues that the order of the trial court 
suppressing the evidence obtained from his wallet 
was correct because a warrant authorizing the 
search of a particular place or premises does not 
give the officers the right to search persons who 
may be found init. I believe, however, that because 
of an exception to the general rule concerning 
search and seizure, I need not address that issue. 

In passing, I note that the trial court was correct 
in overruling Poit’s motion to suppress the evidence 
obtained in the premises pursuant to the search war- 
rant issued. I believe that the affidavit filed in this 
case sufficiently established probable cause to jus- 
tify the magistrate in issuing a warrant to search 
the premises. It is by reason of my determination 
that the warrant was lawfully issued that I find the 
trial court’s order suppressing the LSD found in 
Poit’s wallet was in error. 

Not all evidence obtained is inadmissible simply 
because during the course of an investigation some 
illegal act was committed by the government. 
There are several well-recognized exceptions to the 
exclusionary rule, among which are attenuation and 
the ‘‘plain-view’’ doctrine. See, United States v. 
Ceccolini, 435 U.S. 268, 98 S. Ct. 1054, 55 L. Ed. 2d 268 
(1978), Nardone v. United States, 308 U.S. 338, 60 S. 
Ct. 266, 84 L. Ed. 307 (1939); Coolidge v. New Hamp- 
shire, 403 U.S. 443, 91 S. Ct. 2022, 29 L. Ed. 2d 564 
(1971). A third exception, and the one applicable to 
this case, is what has come to be known as the ‘‘in- 
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evitable discovery’’ rule. This exception allows il- 
legally obtained evidence to be admitted if it would 
have been discovered in the course of a proper in- 
vestigation. While the U.S. Supreme Court has 
never directly passed upon this exception, it has im- 
pliedly suggested its validity. See Brewer v. Wil- 
liams, 430 U.S. 387, 97 S. Ct. 1232, 51 L. Ed. 2d 424 
(1977). And the exception has been approved by a 
number of federal circuits, including the first, 
second, third, fifth, seventh, eighth, ninth, and elev- 
enth. See, United States v. Bienvenue, 632 F.2d 910 
(1st Cir. 1980); United States v. Ceccolini, 542 F.2d 
136 (2d Cir. 1976), rev’d on other grounds 435 U.S. 
268, 98 S. Ct. 1054, 55 L. Ed. 2d 268 (1978); Gov- 
ernment of Virgin Islands v. Gereau, 502 F.2d 914 
(3d Cir. 1974); United States v. Brookins, 614 F.2d 
1037 (5th Cir. 1980); United States ex rel. Owens v. 
Twomey, 508 F.2d 858 (7th Cir. 1974); United States 
v. Apker, 705 F.2d 293 (8th Cir. 1983); United States 
v. Kandik, 633 F.2d 1334 (9th Cir. 1980). Only the 
sixth circuit has expressly rejected the inevitable 
discovery exception. See United States v. Griffin, 
502 F.2d 959 (6th Cir. 1974). 

I believe an examination of the rationale underly- 
ing the exception is controlling in this case and 
should be applied. The rationale is set out in some 
detail in the opinion by the U.S. Court of Appeals for 
the Fifth Circuit in United States v. Brookins, supra. 
There, the fifth circuit noted at 1044: ‘‘ ‘[T]he ex- 
clusionary rule does not come into play merely be- 
cause the proffered evidence is in fact the product of 


an illegal act. If...the illegal act merely con- 
tributed to the discovery of the allegedly tainted in- 
formation and ... such information would have 


been acquired lawfully even if the illegal act had 
never transpired, the presumptive taint is removed, 
and the apparently poisoned fruit is made whole. In 
other words, if... the illegal act was not an indis- 
pensable cause of the discovery of the proffered evi- 
dence, the exclusionary rule does not apply.’ ”’ 
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The fifth circuit then went on to note at 1046-47: 
“In the fourth amendment context, the ‘single and 
distinct’ purpose for the exclusionary rule is deter- 
rence of police violations of that constitutional pro- 
tection against unreasonable searches and seizures. 
[Citations omitted.] In the fifth and sixth amend- 
ment context, the ‘prime purpose’ of the exclusion- 
ary rule as applied to the fruits of police illegality is 
deterrence of government denial of the self-incrimi- 
nation privilege or the counsel right [citations omit- 
ted], but a secondary purpose is ensuring the trust- 
worthiness of incriminating statements [citations 
omitted]. The attenuated connection exception and 
the independent source exception are justified be- 
cause it is unlikely that suppression of attenuated or 
independently discovered derivative evidence would 
deter police misconduct and would bar untrustwor- 
thy evidence. [Citations omitted.] This justifica- 
tion also applies to the inevitable discovery excep- 
tion. 

‘‘Deterrence is only marginally served by sup- 
pression of testimony derived from illegally ob- 
tained evidence if such testimony would have been 
discovered without the illegal actions, because the 
motivation for the illegal search or interrogation 
was not the quest for derivative evidence that the 
police were already pursuing and would probably 
have been discovered in any event.’’ 

In the instant case the evidence is without contra- 
diction that the entry into Poit’s home was pursuant 
to a validly issued search warrant. The evidence is 
further clear that, pursuant to that validly issued 
search warrant, the officers, had they first searched 
the premises rather than Poit, would have discov- 
ered the illegal drugs and drug paraphernalia and 
would have, pursuant to the warrant, arrested Poit. 
Having therefore arrested Poit for possession of 
marijuana and illegal drug paraphernalia, they 
would have conducted a search of his person. That 
search would have disclosed the presence of the LSD 
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in Poit’s wallet, and therefore the LSD would have 
been ‘‘inevitably discovered.’’ United States v. 
Robinson, 414 U.S. 218, 94 8. Ct. 467, 38 L. Eds 2d 427 
(1973). To suppress the evidence because it was 
found, in essence, ‘‘out of order’’ does not seem to 
me to fulfill any of the reasons for which the exclu- 
sionary rule was created. 

In reaching my conclusion I think it of value, how- 
ever, to further note the admonitions of the fifth cir- 
cuit in the Brookins case. The fifth circuit noted at 
1048: ‘‘This approach does not mean that any ille- 
gally obtained evidence can be admitted simply be- 
cause law enforcement officials assert that it would 
have been inevitably discovered. The mere asser- 
tion of inevitable discovery must fail. After the ac- 
cused has challenged the legality of the witness’ ac- 
quisition and of the use of the witness’ testimony, the 
police must show that when the illegality occurred 
they possessed and were actively pursuing the evi- 
dence or leads that would have led to the discovery 
of the challenged witness and that there was a rea- 
sonable probability that that witness would have 
thereby been discovered. The prosecution must 
bear the burden of proof on this issue. [Citations 
omitted.] The court then must find that reasonable 
probability of subsequent discovery existed based on 
this showing and the record generally. Our holding, 
therefore, is that, despite a prior illegality which led 
to the discovery of a witness, that witness’ voluntary 
testimony is admissible if the prosecution proves 
that the witness and his testimony would have been 
discovered in a lawful manner, had the prior illegal- 
ity not occurred, by virtue of ordinary investigations 
of evidence or leads already in their possession.”’ 

While the Brookins case talks about witnesses, as 
noted by the decision of the U.S. Court of Appeals for 
the Eighth Circuit in United States v. Apker, 705 
F.2d 293 (8th Cir. 1983), the ‘‘inevitable discovery”’ 
rule applies not only to witnesses but to tangible evi- 
dence as well. 
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For that reason the order of the district court for 
Hall County, Nebraska, suppressing evidence of ly- 
sergic acid diethylamide found in the wallet of Mark 
Poit is reversed. 

REVERSED. 


RICHARD D. JACKSON, APPELLEE AND CROSS-APPELLANT, 
v. JERALD E. CLEMENS AND CLEMENS MOBILE HOMES, 
INC., A DISSOLVED CORPORATION, APPELLANTS AND 
CROSS-APPELLEES. 

345 N.W.2d 28 


Filed March 2, 1984. No. 82-742. 


1. Accounting: Partnerships: Equity. Where the relationships of 
the parties to a partnership are intertwined with other business re- 
lationships of the parties, an adequate remedy in an accounting 
case is available only within the equitable jurisdiction of the court. 

2. Equity: Appeal and Error. In an action at equity this court must 
review the record de novo and reach an independent conclusion 
without being influenced by the findings of the trial court, except, 
however, that where credible evidence is in conflict, we must give 
weight to the fact that the trial court saw the witnesses and ob- 
served their demeanor while testifying. 


Appeal from the District Court for Scotts Bluff 
County: ALFRED J. Kortum, Judge. Affirmed. 


James R. Hancock, for appellants. 


Robert W. Mullin of Van Steenberg, Brower, 
Chaloupka, Mullin & Holyoke, for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


GRANT, J. 

This action was instituted by appellee, Richard D. 
Jackson, against Jerald E. Clemens and Clemens 
Mobile Homes, Inc., a dissolved corporation (here- 
inafter corporation). Jackson’s amended petition 
alleged that he and Clemens had entered into a writ- 
ten partnership agreement on August 1, 1973, for the 
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sale of scuba diving equipment and accessories; that 
the partnership had terminated on December 31, 
1977; and that all income and disbursements from 
August 1973 to December 31, 1977, were transacted 
through the general account of the defendant corpo- 
ration. The amended petition further alleged that 
the parties agreed to terminate the partnership on 
December 31, 1977; that Jackson left the scuba busi- 
ness in December of 1978 because of Clemens’ re- 
fusal to account; and that Clemens had refused to al- 
low Jackson to take any of the closing inventory of 
the partnership, and had retained such inventory in 
Clemens’ possession. Jackson sought an accounting 
of all moneys and property received by Clemens and 
the corporation on behalf of the partnership. 

Clemens and the corporation filed a joint answer 
and counterclaim alleging that Jackson and the cor- 
poration, rather than Clemens, had entered into the 
partnership described in the petition and that Clem- 
ens was ‘‘the majority stockholder of Clemens Mo- 
bile Homes, Inc., which is a corporation.’’ Defend- 
ants’ counterclaim alleged that the partnership was 
‘‘wound-up’”’ on September 31 [sic], 1978, and sought 
an accounting from Jackson for the profits of Jack- 
son’s wholly owned enterprise entitled ‘‘Fathom 
Diving,’’ which defendants alleged was operated 
during the existence of the partnership and should 
have been a part of the partnership. 

After trial to the court, the court found that the 
partnership was between Jackson and Clemens per- 
sonally and that the partnership began on August 1, 
1973, and terminated on December 31, 1978. The 
court made findings of fact and conclusions of law, 
found generally for Jackson and against Clemens, 
and set out in its order a generalized accounting be- 
tween Jackson and Clemens during the time of the 
partnership. This accounting gave Clemens a 
credit, pursuant to the theory advanced in Clemens’ 
counterclaim; entered judgment for Jackson and 
against Clemens in the amount of $27,991.57; and 


JACKSON v. CLEMENS 643 
Cite as 216 Neb. 641 
further directed that a certain 1978 GMC van be sold 
and the proceeds divided equally between the part- 
ners. 

Clemens and the corporation timely filed a joint 
notice of appeal. In their joint brief in this court, 
their basic argument is that the trial court erred in 
determining that the partnership existed between 
Jackson and Clemens rather than between Jackson 
and the corporation. In this connection we must as- 
sume, although Clemens and the corporation state in 
their joint answer that Clemens is a majority stock- 
holder of the corporation, that in fact Clemens is the 
sole stockholder. Otherwise, counsel for appellants 
is in a blatant conflict of interest position between 
Clemens and the corporation, because one or the 
other was going to be helped financially by any deci- 
sion in the case, to the detriment of the other. We 
therefore proceed in the assumption that Clemens is, 
in effect, also the corporation. This approach also 
gives some meaning to the form of appellants’ re- 
maining assignments of error. 

The appellants’ five remaining assignments of 
error may be summarized as follows: (1) That ‘‘the 
court erred in failing to find that [Jackson] ... did 
not [sic] in bad faith convert the assets of the part- 
nership to himself without the knowledge or consent 
of [the corporation],’’ and in failing to award the 
corporation damages against Jackson for that con- 
version; (2) That the court erred in failing to find for 
the corporation on accounting issues and in granting 
judgment in favor of Jackson against the corpora- 
tion on the corporation’s account; and (3) That the 
court erred in failing to discredit, as a matter of law, 
all testimony of Jackson. 

Jackson cross-appeals, shsilie as error the 
court’s determination that the partnership termi- 
nated on December 31, 1978, rather than in 1977 and 
that the court erred in requiring Jackson to account 
to the partnership for $8,413.95 of net profit from 
Jackson’s personal operations in 1977 and 1978. For 
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the reasons set out hereinafter we affirm the judg- 
ment of the trial court in its entirety. 

We must first determine the scope of our review. 
All parties proceed as if the matter were one within 
the court’s jurisdiction in equity, and we agree. In 
Philip G. Johnson & Co. v. Salmen, 211 Neb. 123, 124, 
317 N.W.2d 900, 902 (1982), we stated, ‘‘Where.. . the 
intimate relationships of the parties are involved, an 
adequate remedy was available only within the equi- 
table jurisdiction of the court.” 

In that situation, as stated further in Philip G. 
Johnson & Co. at 124-25, 317 N.W.2d at 902, ‘‘Accord- 
ingly, we review the record de novo and reach an in- 
dependent conclusion without being influenced by 
the findings of the trial court, except, however, that 
where credible evidence is in conflict, we must give 
weight to the fact the trial court saw the witnesses 
and observed their demeanor while testifying. [Ci- 
tations omitted.]”’ 

The evidence as to the identity of the partners is 
clear. Jackson and Clemens each signed, as an in- 
dividual, a typewritten 13-line agreement dated Au- 
gust 1, 1973. The first four lines of the agreement 
were: ‘‘This is to serve as an agreement between 
Richard Jackson and Jerald Clemens conducting 
business selling Scuba equipment and accessories. 
The above parties have agreed to enter into business 
and share the profits equally.’’ During the pleading 
phase of the case, Clemens and the corporation were 
asked, by formal request for admissions filed by 
Jackson on September 2, 1981, to ‘‘[aJdmit that on 
the ist day of August, 1973, plaintiff and defendant 
Jerald E. Clemens entered into a partnership by 
written agreement for the sale of scuba equipment 
and accessories.’’ Clemens formally answered that 
request sometime in 1981 by the word ‘‘Admitted.”’ 
This answer to request for admissions was signed by 
Clemens, under oath, as ‘‘the Defendant above 
named.’’ No officer of the corporation separately 
signed the answer. 
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On March 15, 1982, apparently galvanized by the 
realization that the corporation was a dissolved cor- 
poration, defendants filed ‘‘Amended Answers to Re- 
quests for Admissions.’’ In these amended answers, 
the answer to the request for admissions set out 
above was changed to read: ‘‘It is admitted that 
Jerald E. Clemens signed the partnership agree- 
ment, however, the partnership agreement was ac- 
tually between Richard D. Jackson and Clemens 
Mobile Homes, Inc., and Jerald E. Clemens was 
signing in his representative capacity for the corpo- 
ration not intending thereby to become personally 
involved in the partnership. The partnership was 
intended to be between Richard D. Jackson and 
Clemens Mobile Homes, Inc., through its President, 
Jerald E. Clemens. The former answer to the ex- 
tent that it purports to show an individual obligation 
of Jerald E. Clemens is withdrawn.’’ These amend- 
ed answers were offered in evidence by defendants, 
but Jackson’s objections to them were sustained. 
Clemens does not assign any error in this regard, 
but the amended answers are herein referred to only 
to show Clemens’ changing position throughout this 
litigation. 

Clemens testified that the corporation, and not 
Clemens, was the partner. The only evidence that 
even remotely supported that position was that the 
agreement was typed on stationery of the corpora- 
tion. Our independent review of the facts leads to 
the inescapable conclusion that the partnership ex- 
isted between Jackson and Clemens. 

With regard to the accounting itself, the evidence 
is much less clear. Confusion is injected into the 
case by the fact that Clemens insisted that account- 
ing matters of the partnership be handled within the 
corporation’s books. Only Clemens could sign 
checks, and Clemens therefore controlled both ac- 
counting practices and disbursements. There were 
no separate partnership books of account. 

Further confusion arises because of disagreement 
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between the partners in 1977. As part of the opera- 
tion of the partnership, Jackson had organized field 
trips for scuba students, to give the students an op- 
portunity to test their diving skills, in such places as 
California, the Cayman Islands, and San Salvador. 
The trips would be arranged by Jackson, deposits to 
transportation companies were made by the part- 
nership, and the students would pay fees for the 
trips to the partnership. Jackson thought the trips 
were beneficial to the partnership because a per- 
centage of transportation fares were paid to the 
partnership and the trips were an incentive to pres- 
ent and future students of the scuba school. Clem- 
ens thought otherwise, and that the primary purpose 
of the trips was to afford Jackson a vacation. In 
1977 Clemens refused to write any more checks for 
such trips. Jackson took the position that the trips 
were profitable and beneficial to the partnership and 
should continue. In order to do so Jackson then es- 
tablished accounting procedures in a personal ac- 
count of his own, called ‘‘Fathom Diving,’’ for han- 
dling all funds in connection with the diving trips. 
In February of 1978 Jackson incorporated Fathom 
Diving School, Inc., and continued to handle all in- 
come and disbursements for diving trips through the 
new corporation. In early 1978 Clemens refused to 
sign checks to pay certain accounts owed by the 
partnership, and Jackson used his corporation, 
Fathom Diving School, Inc., to pay such accounts 
and to operate the scuba operation in other respects. 

In late 1977 and early 1978, then, the partnership 
between Jackson and Clemens was being operated 
through two entirely different corporate accounts— 
partly as a division within Clemens Mobile Homes, 
Inc. (controlled solely by Clemens), and partly as 
Fathom Diving School, Inc. (controlled solely by 
Jackson). The same accountant was handling all 
accounting matters for each of the partners. No tes- 
timony was obtained from this accountant during 
the pretrial procedures as to any of these matters. 
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The accountant died before trial. Both Jackson and 
Clemens testified at length as to various accounting 
procedures, expenditures, and income as to the vari- 
ous legal entities involved. It is fair to say that the 
evidence is not only in conflict but in disarray. We 
have reviewed the record de novo, but in the situ- 
ation as presented we must give weight to the trial 
court’s findings, due to the fact that ‘‘the trial court 
saw the witnesses and observed their demeanor 
while testifying.’’ Philip G. Johnson & Co. v. Sal- 
men, 211 Neb. 123, 125, 317 N.W.2d 900, 902 (1982). 
We find the trial court, in the accounting phase of 
this case, has properly disposed of a tangled mass of 
evidence in a Herculean effort somewhat com- 
parable to cleaning out the Augean stables. 

Clemens’ assignment of error concerning the al- 
leged failure of the court to discredit all of Jackson’s 
testimony as a matter of law is totally frivolous. 
This assignment can only be considered as respon- 
sive to the trial court’s finding that much of Clem- 
ens’ testimony was discredited as a matter of law, 
pursuant to Momsen v. Nebraska Methodist Hos- 
pital, 210 Neb. 45, 313 N.W.2d 208 (1981), because of 
changes in testimony given by Clemens in this case 
as compared with that presented by Clemens in a 
different lawsuit between these same parties. 

In his cross-appeal Jackson alleges that the court 
erred in determining that the partnership termi- 
nated on December 31, 1978, rather than in 1977. The 
evidence showed that, although the two parties had 
disagreed in late 1977 as to the manner in which the 
affairs of the partnership had been conducted, nei- 
ther of the partners had given the other the written 
notice required by the partnership agreement to ter- 
minate the partnership. Jackson continued to work 
during 1978 in various positions with Clemens in 
other operations, and also continued to run the scuba 
operation through Fathom Diving School, Inc. The 
trial court, in its accounting, properly required 
Jackson to account to Clemens for all profits made 
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by Fathom Diving School, Inc., in 1977 and 1978. 
That phase of the court’s accounting satisfied the 
other of Clemens’ assignments of error, and Jack- 
son’s complaint that such accounting was in error is 
without merit. 

We conclude that the trial court correctly com- 
puted the accounting between the parties, and af- 
firm the trial court’s decree in all respects. 

AFFIRMED. 


Lumir T. KotasS AND DOROTHY E. KOTAS, APPELLEES, 
v. GEORGE M. SORENSEN, APPELLANT. 
345 N.W.2d 1 


Filed March 2, 1984. No. 82-801. 


1. Debtors and Creditors: Promissory Notes: Limitations of Ac- 
tions: Revival. To toll the statute of limitations and to remove the 
bar of that statute, Neb. Rev. Stat. § 25-205 (Reissue 1979), a debtor 
must Pnqualinie diy’ aelnowiedee an existing liability. 

A mere reference to a promis- 

sory note, although consistent with its existing validity and imply- 

ing no disposition to question its binding obligation, or a suggestion 
of some action in reference to it, is not such an ‘‘acknowledgment”’ 

as contemplated by Neb. Rev. Stat. § 25-216 (Reissue 1979). 


Appeal from the District Court for Lancaster 
County: SAMUEL VAN PELT, Judge. Reversed and 
remanded with directions to dismiss. 


W. Travis Burney, for appellant. 
Joseph J. Cariotto, for appellees. 


KRIVoSHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


GRANT, J. 

On November 1, 1969, plaintiffs, Lumir T. and 
Dorothy E. Kotas, entered into a written agreement 
with George M. Sorensen. The Kotases gave Soren- 
sen $5,000, which Sorensen agreed to repay within 60 
days after written demand. Sorensen also agreed to 
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pay 4 percent interest per quarter on the borrowed 
sum. The legal interest rate at the time was 9 per- 
cent per annum. 

On February 1, 1974, Sorensen wrote to Mr. Kotas 
as follows: ‘‘As you remember on 2 May 1973 I sent 
you a letter informing you that I was terminating all 
the investment accounts in Pheonix [sic]. I madea 
trip to Pheonix [sic] the weekend of Dec 15, 1973 and 
talked to Bob Ronhovde regarding the delay in set- 
tling the program there. Some of you know that a 
law suit was filed there, and until it is settled I will 
be unable to clear up your account. I was informed 
that it would come to court on the 11th of January. I 
Contacted Bob Ronhovde by telephone January 20, 
1974 and was informed that there are still some de- 
lays such as, they wanted a complete inventory and 
assessed valuation of everything involved and it 
could take another 60 days or more. I do appreciate 
very much your patience in this.”’ 

On January 17, 1979, the Kotases filed a petition 
against Sorensen, alleging that only $2,330 had been 
paid on the agreement and seeking recovery of 
$9,800 plus interest and costs. In the petition it was 
alleged that Sorensen had renewed the agreement 
by the written letter of February 1, 1974, set out 
above. 

Sorensen’s amended answer to the petition alleged 
that the Kotases’ suit was barred by the statute of 
limitations and that the interest rate was usurious. 

Pursuant to Neb. Rev. Stat. § 25-221 (Reissue 
1979), a hearing was held before the trial judge, sit- 
ting without a jury, to determine the issue of the de- 
fense of the 5-year statute of limitations, Neb. Rev. 
Stat. § 25-205 (Reissue 1979). At this hearing the evi- 
dence showed without dispute that the last payment 
of interest was made on January 30, 1973, and that 
the statute of limitations period had run unless 
Sorensen’s letter of February 1, 1974, tolled the 
statute. The trial judge determined that the statute 
of limitations was tolled by the February 1, 1974, 
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letter and that, therefore, the statute had not yet run 
when the action was begun. 

The case immediately proceeded to jury trial on 
the remaining issues. The jury returned a verdict 
of $8,182.32 for Mr. and Mrs. Kotas and against Sor- 
ensen. Judgment was entered on this amount, and 
this appeal timely followed. 

Sorensen, in his assignments of error in this court, 
alleges that the trial court erred in overruling Soren- 
sen’s defense that the statute of limitations had run; 
in failing to find that the agreement between the 
parties was usurious as a matter of law; and in im- 
properly instructing the jury. We determine that 
the trial court erred in failing to find that the statute 
of limitations had run, and we reverse and remand 
the case with directions to dismiss. 

It is clear that the written agreement between the 
parties is, in effect, a demand note due 60 days after 
written demand. Section 25-205 provides that ac- 
tions on written agreements must be instituted with- 
in 5 years after the cause of action accrues. In this 
case the statute of limitations would have run 5 
years and 60 days after November 1, 1969. Neb. 
U.C.C. § 3-122 (Reissue 1980). Therefore, unless the 
running of the statute was tolled by Sorensen’s letter 
of February 1, 1974, the statute bars the Kotases’ ac- 
tion. 

Neb. Rev. Stat. § 25-216 (Reissue 1979) provides 
that the statute of limitations on a written agree- 
ment will be tolled ‘‘when any part of the principal 
or interest shall have been voluntarily paid, or an 
acknowledgment of an existing liability, debt or 
claim, or any promise to pay the same shall have 
been made in writing... .” 

The question presented is whether Sorensen has 
made ‘‘an acknowledgment of an existing liability 

. .inwriting.’’ In determining what constitutes ac- 
knowledgment, Nebraska cases have followed the 
rule set out in 54 C.J.S. Limitations of Actions § 311 
at 380-81 (1948), where it is stated: ‘An ac- 
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knowledgment sufficient to warrant or support the 
inference of a promise to pay the debt and to toll or 
remove the bar of the statute of limitations must be 
clear, certain, direct, and unequivocal. Acts or 
declarations relied on as acknowledgments suffi- 
cient to remove the bar of the statute of limitations 
will be closely scrutinized. The words used must be 
construed according to their just and natural import, 
without putting on them any force or constraint, and 
mere vague and uncertain expressions or conversa- 
tions will not suffice. The most profuse acknowledg- 
ment of gratitude or of other moral obligation will 
not do.”’ 

In 51 Am. Jur. 2d Limitation of Actions § 328 at 
827-29 (1970), itis stated: ‘‘An acknowledgment of a 
debt, to remove the bar of the statute of limitations, 
must be a distinct, unqualified, unconditional recog- 
nition of an obligation for which the person making 
the admission is liable. . 

‘‘Applying the foregoing rule, it is held that the fol- 
lowing are insufficient to remove the bar of the stat- 
ute: declarations by a debtor that he has no funds 
to pay a debt; a mere admission of legal liability; an 
admission of the original justness of the claim; a 
mere acknowledgment of the debt, although in writ- 
ing, as having once existed; .... It has been held 
that a mere reference to the indebtedness, although 
consistent with its existing validity and implying no 
disposition to question its binding obligation, or a 
suggestion of some action in reference to it, is not 
such an acknowledgment as is contemplated by the 
statute ....’’ 

The Nebraska cases on this question begin with 
Nelson v. Becker, 32 Neb. 99, 48 N.W. 962 (1891). In 
that case the debtor Becker wrote two letters in 1886 
- concerning an 1878 judgment in New York. In the 
first letter Becker referred to a ‘‘wrongfully pro- 
cured judgment,’’ and stated: ‘‘Your judgment is 
long since outlawed in this country, and was it not 
you could not collect from me.... If I was in your 


652 216 NEBRASKA REPORTS 


place with all my effects you could not collect $1 
from me. I am much out of health; if you will cause 
the judgment to be discharged ... I will pay you 
($40) forty dollars.’’ Jd. at 101, 48 N.W. at 962. 
Becker’s second letter said that he did not ‘‘care 
much about this wicked judgment,’ and renewed 
the offer to settle for $40. Jd. at 101, 48 N.W. at 963. 
We stated at 103-04, 92 N.W. at 963: ‘‘To remove the 
bar of the statute, the debtor must unqualifiedly ac- 
knowledge an existing liability.’’ We held that 
Becker’s letters did not take the judgment out of the 
statute of limitations. 

In France v. Ruby, 93 Neb. 214, 140 N.W. 175 
(1913), Ruby, the debtor, wrote some 26 years after 
the execution of a promissory note payable 5 days 
after April 21, 1883, ‘‘In regard to that note it is im- 
possible to do anything about it. I have nothing to 
pay with. This is the third year in succession for 
crops to burn up here, so you see we are in no posi- 
tion to do anything.”’ Id. at 215, 140 N.W. at 176. We 
held that this letter was not an unqualified acknowl- 
edgment of an existing debt, citing Nelson v. 
Becker, supra. 

Both the Becker case and the Ruby case quoted 
with approval identical language from Hanson v. 
Towle, Adm’r., 19 Kan. 273, 281 (1877): ‘‘A mere 
reference to the indebtedness, although consistent 
with its existing validity, and implying no disposition 
to question its binding obligation, or a suggestion of 
some action in reference to it, is not such an ‘ac- 
knowledgment’ as is contemplated by the statute. 
This must be an unqualified and direct admission of 
a present-subsisting debt on which the party is liable 


In Degmetich v. Beranek, 188 Neb. 659, 199 N.W.2d 
8 (1972), in a case determining that an executor does 
not bind himself as an individual when he acknowl- 
edges a past due debt, as an executor only, we 
quoted with approval from France v. Ruby, supra, 
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including the language cited above from Hanson v. 
Towle, Adm’r., supra. 

We determine that the trial court erred in deter- 
mining that Sorensen’s letter of February 1, 1974, 
tolled the statute of limitations. We hold that that 
letter did not toll the statute and that § 25-205, prop- 
erly pleaded as a defense to the Kotases’ action, was 
a total defense to that action. Judgment should 
have been entered for defendant Sorensen. 

In view of this disposition of the case, the other as- 
signments of error on the usury issue need not be de- 
termined. 

REVERSED AND REMANDED WITH DIRECTIONS 
TO DISMISS. 


CHARLES L. KNUDTSON ET AL., APPELLANTS, Vv. MICHAEL 
F. TRAINOR ET AL., APPELLEES. 
345 N.W.2d 4 


Filed March 2, 1984. No. 82-843. 


1. Equity: Appeal and Error. On appeal to this court actions in 
equity are reviewed de novo on the record, subject to the rule that 
where credible evidence is in conflict on material issues of fact, 
this court will consider that the trial court observed the witnesses 
and accepted one version of the facts over another. ; 

2. Restrictive Covenants. Covenants restricting the use of property 
are not favored in the law and, if ambiguous, will be construed in a 
manner permitting the maximum unrestricted use of the property. 

Whether or not a particular use of residential property 

violates a restrictive covenant is a question of fact. 


Appeal from the District Court for Lancaster 
County: BERNARD J. McGinn, Judge. Affirmed. 


Jack G. Wolfe of Wolfe, Hurd & Rierden, on brief, 
for appellants. 


Richard J. Butler of Ginsburg, Rosenberg, Gins- 
burg, Cathcart, Curry & Gordon, for appellees 
Trainor. 
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Michael G. Heavican, Lancaster County Attorney, 
and Douglas D. Cyr, for appellees Lancaster County 
Office of Mental Retardation et al. 


Debora D. Brownyard and Timothy F.. Shaw, for 
amicus curiae Nebraska Advocacy Services for De- 
velopmentally Disabled Citizens, Inc. 


Louis Michael Thrasher of Mattson, Ricketts, 
Davies, Stewart, Calkins & Duxbury, for amici 
curiae Association for Retarded Citizens— Nebraska 
and Association for Retarded Citizens—Capital. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, and 
SHANAHAN, JJ. 


WHITE, J. 

The appellants, owners of a house and lot in the 
Trendwood Addition to the City of Lincoln, Nebras- 
ka, brought suit in the district court for Lancaster 
County against Michael F. and Marie Ann Trainor, 
doing business as Trainor Investments, the Lancas- 
ter County Office of Mental Retardation, the County 
of Lancaster, and the individual members of the 
Lancaster County Board of Commissioners. The 
purpose of the suit was to enjoin all defendants from 
entering into a lease from the Trainors to the office 
of mental retardation of a house and lot in Trend- 
wood for the purpose of operating a group home for 
five mentally retarded persons. 

The trial court refused to enjoin the execution of 
the lease and the operation of the group home, and 
dismissed the petition. Appellants, Charles L. and 
Esther Knudtson, appeal. We affirm. 

Although there are several assignments of error, 
the decisive issue is whether the restrictive cove- 
nants binding on all owners of lots in Trendwood pro- 
hibit the operation of a group home in the addition. 

The restrictive covenant at issue states: ‘1. No 
lot shall be used except for residential purposes. No 
building shall be erected, altered, placed or per- 
mitted to remain on any lot other than one detached 
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single family dwelling not to exceed two and one- 
half stories in height, and a private garage.’”’ 

Two questions present themselves in an analysis 
of this provision as related to the factual situation 
here under consideration: (1) Is the operation of a 
group home a ‘“‘residential’’ use? (2) Does the 
phrase ‘‘single family dwelling’’ describe an archi- 
tectual style, or is it a description of the relationship 
of the persons occupying the structure? 

We approach the analysis with the caveat that 
covenants which restrict the use of land are not fa- 
vored by the law, and, if ambiguous, they should be 
construed in a manner which allows the maximum 
unrestricted use of the property. Ross v. Newman, 
206 Neb. 42, 291 N.W.2d 228 (1980). 

We review this matter de novo, taking into consid- 
eration the superior position of the trial judge as to 
credibility of witnesses where there are factual dis- 
putes. Gerberding v. Schnakenberg, ante p. 200, 
343 N.W.2d 62 (1984). 

In our review we accept the version of the facts as 
found by the trial court: ‘‘4. The five mentally re- 
tarded women who will be living in the proposed 
group home will share the common areas of the 
house, the living room, dining room and recreation 
room and they will prepare and eat their meals to- 
gether. They will live in the proposed group home 
with their houseparents and will be taught the skills 
which are normally taught and performed in a resi- 
dence such as taking care of the house, cleaning, 
preparing meals and money management. 


“6, ... This proposed group home is not a half- 
way house but is a permanent residence intended to 
allow these five retarded women to lead fuller and | 
more normalized lives in the community than would 
be possible in an institution.”’ 

At issue in Reed v. Williamson, 164 Neb. 99, 82 
N.W.2d 18 (1957), was the enforceability of a clause 
in a document entitled ‘‘RESTRICTIVE COVE- 
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NANTS”’ and signed by all owners of an addition to 
Kimball, Nebraska. The clause provided that 
‘«‘*Talll of the lots in said Addition shall be exclu- 
sively a residential areu ....’"’ Id. at 102, 82 
N.W.2d at 20. The court then construed the clause 
against defendants who proposed to drill oil and gas 
wells on lots whose use was restricted. 

In considering the meaning of the word ‘‘residen- 
tial,’’ this court in Reed, supra at 107-08, 82 N.W.2d 
at 23, quoted with approval from Jernigan v. Capps, 
187 Va. 73, 45 S.E.2d 886 (1948): ‘‘ ‘It is not neces- 
sary that we go to a dictionary or a law book to as- 
certain the meaning of ‘‘a residential building.’’ 
Giving the words their plain and ordinary meaning, 
we would say that such a building is one which is 
used for residential purposes, —that is, one in which 
people reside or dwell, or in which they make their 
homes, as distinguished from one which is used for 
commercial or business purposes. But if the obvi- 
ous must be supported by authority or judicial 
precedent, we find that they are of the same view. 
Webster’s New International Dictionary, 2d Ed., de- 
fines ‘‘residential’’ as: ‘‘Used, serving, or designed 
as a residence or for occupation by residents; * * *. 
Adapted to, or occupied by, residences; as, a resi- 
dential quarter.’’’ ”’ 

No evidence was introduced that could support a 
finding that the proposed use of the residence as a 
group home involved the operation of a business or 
commercial enterprise as those terms are com- 
monly understood. Cases in accord with the view 
we take here, that the operation of a group home is a 
residential purpose within the meaning of a cove- 
nant that the property shall be used only for resi- 
dential purposes, are: Hobby & Son v. Family 
Homes, 302 N.C. 64, 274 S.E.2d 174 (1981); Linn 
County v. City of Hiawatha, 311 N.W.2d 95 (Iowa 
1981); Costley v. Caromin House, Inc., 313 N.W.2d 21 
(Minn. 1981); Berger v. State, 71 N.J. 206, 364 A.2d 
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993 (1976); Crowley v. Knapp, 94 Wis. 2d 421, 288 
N.W.2d 815 (1980). 

Holding, as we do, that the group home is a use 
permitted under the ‘‘residential purposes’’ portion 
of the covenant, we proceed to a discussion of the 
second question. 

Although no Nebraska case appears to have dis- 
cussed the issue of the implications of the words 
‘‘single-family dwelling,’’ other states have done so. 
The trial court discussed those cases in its order, 
and we adopt the language of the trial court. ‘‘The 
Georgia Court in Sissel v. Smith, 242 Ga. 595, 250 
S.E.2d 463, held that a limitation on the type of build- 
ing that can be constructed on a lot is not also a limi- 
tation on its use. The Court said: ‘Strictly con- 
strued, restrictive covenant restricting use of lots in 
subdivision to ‘‘single-family residence purposes 
only’’ should be interpreted as a restriction upon 
types of buildings that can be constructed on lot, 
that is, only buildings intended to be used as resi- 
dences can be constructed, and not as a limitation on 
types of activities that can take place in buildings so 
constructed; thus construed, whether restrictive 
covenants prevent incidental use of a portion of resi- 
dence for business or trade purposes is a question of 
fact depending upon facts and circumstances of a 
given case.’ 

“The New Jersey Supreme Court in Y.M.C.A. v. 
Board of Adjustment, 134 NJ Super 384, 341 A.2d 356 
stated: ‘To suggest that ‘‘families’’ composed of 
residents of group homes are to be distinguished 
from natural families in determining which single- 
family districts will be considered open to them, is 
to confuse the power to control physical use of prem- 
ises with the power to distinguish among occupants 
making the same physical use of them.’ 

‘The New York Court in Little Neck Community 
Association v. Working Organization, 383 NYS2d 364, 
52 A.2d 90 stated: ‘‘It is our opinion that a group 
home for mentally retarded children constitutes a 
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family for the purpose of a zoning ordinance...zon- 
ing is intended to control types of housing and living 
and not genetic or intimate and internal family rela- 
tions of human beings.’ 

“‘The Minnesota Supreme Court in Costly [sic] v. 
Caromin House, Inc., 318 N.W.2d 21 (1981) consid- 
ered questions very similar to those presently before 
this Court when it construed a city zoning ordinance. 
The Minnesota Supreme Court stated: ‘Restrictive 
covenants are strictly construed against limitations 
on the use of property.... Since the law favors the 
unrestricted use of property, courts will not adopt a 
strained construction in favor of restrictions.... Ac- 
cording to Webster’s Third New International Dic- 
tionary (1971), a dwelling is simply ‘‘a building or 
construction used for a residence.’’ The group 
home fits this description both in appearance and in 
use and thus complies with the covenant. 

‘‘ ‘Even if the covenant were interpreted to per- 
mit only ‘‘single-family dwellings’’, the group home 
would be a permitted use under the same reasoning 
as discussed above for the definition of ‘‘family’’ in 
zoning regulations. From the outside, the home 
looks like all other single-family homes in the neigh- 
borhood. The residents live in a family-type setting 
and call the dwelling their home. The courts in oth- 
er jurisdictions have found similar group homes in 
compliance with single-family restrictive cove- 
nants.’ 

““The Michigan Appellant [sic] Court in the case of 
Malcolm v. Shamie, 290 N.W.2d 101 (1980) held that 
five mentally retarded women living with a foster 
parent in an environment therapeutically designed 
to emulate a more conventional family environment 
constituted a ‘family’ for purposes of a restrictive 
covenant precluding any building other than de- 
tached single-family dwellings. The restrictive 
covenant before that court read as follows: ‘No 
structures or buildings shall be erected, altered, 
placed or permitted to remain in any of the lots... 
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other than one detached single-family dwelling not 
to exceed two stories in height and a private garage 
for not more than two cars.’ 

“The Michigan court stated: ‘Five mentally re- 
tarded women living with a foster parent in an en- 
vironment therapeutically designed to emulate a 
more conventional family environment should also 
be considered a family and such use of the property 
an appropriate family residential use. The resi- 
dents are more than a group of unrelated individuals 
sharing a common roof. They do not have natural 
families on which to rely, and due to their unique 
circumstances, it is unlikely that these women will 
ever rejoin their parents or marry and form inde- 
pendent families. The substitute family provided by 
the group home allows the residents to lead more 
normal and meaningful lives within the community 
than would be feasible were they institutionalized.’ 

‘“‘The Michigan court in Malcom [sic] v. Shamie, 
supra, noted that cases of this nature present a con- 
frontation between two basic public policies. ‘First, 
restrictive covenants are valuable property rights 
subject to judicial protection against those who 
would violate them. Second, this state encourages 
the maintenance and development of quality pro- 
grams and facilities for the care and treatment of 
the mentally handicapped.’ The Court recognizes 
the confrontation between these two basic policies in 
the case now before it and have [sic] endeavored to 
give full consideration to those policies. 

“Rrom an examination of the evidence before this 
Court and the law applicable to these types of cases 
it appears that the house at 1625 South 77th Street 
will remain a single-family dwelling if occupied by 
the five mentally retarded women and their house- 
parents. The house will be [sic] appear no different 
than any of the other houses in the neighborhood to 
any persons passing by. The house itself will re- 
main the same with the addition of a wood deck 
which will also serve as a fire escape. The five 
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women and their houseparents will live together as a 
family unit.”’ 
The decision of the trial court was correct and is 
hereby affirmed. 
AFFIRMED. 
CAPORALE and GRANT, JJ., not participating. 


AETNA CASUALTY & SURETY COMPANY, A CORPORATION, 
APPELLEE, V. JACK L.. DICKINSON ET AL., APPELLANTS, 
WILLIAM G. DICK ET AL., APPELLEES. 

345 N.W.2d 8 


Filed March 2, 1984. No. 83-051. 


1. Judgments: Motions to Vacate. Under Neb. Rev. Stat. § 25-2001 
(Reissue 1979), an ‘“‘unavoidable casualty’’ is not of itself ground 
for the granting of a new trial at a subsequent term of court. The 
“casualty,’’ to be available for that purpose, must be one ‘‘pre- 
venting the party from prosecuting or defending.”’ 

2. Trial: Courts. It is the duty of the courts to prevent abuse of 
process, unnecessary delays, and dilatory and frivolous proceed- 
ings in the administration of justice. 

: This court will not tolerate or reward a course of 

conduct deliberately designed to disrupt the orderly administration 

of justice. 


Appeal from the District Court for Lancaster 
County: BERNARD J. McGinn, Judge. Affirmed. 


Brian R. Watkins, for appellants. 


Larry Ruth of Knudsen, Berkheimer, Richardson 
& Endacott, for appellee Aetna. 


KrivosHa, C.J., WHITE, CAPORALE, and SHANAHAN, 
JJ., and BRopKEyY, J., Retired. 


KRIvosHa, C.J. 

This appeal clearly establishes how some individu- 
als believe that litigants may ‘‘play games’’ with the 
courts, and how this court will not tolerate such be- 
havior. The appeal arises out of a refusal by the 
district court for Lancaster County, Nebraska, to set 
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aside a default judgment entered in favor of the ap- 
pellee Aetna Casualty & Surety Company against the 
appellants, Jack L. and Virginia Dickinson, husband 
and wife. In September of 1979 suit was commenced 
by Aetna against the Dickinsons on a certain guar- 
anty allegedly executed by the Dickinsons in favor 
of Aetna. The facts underlying the execution of the 
guaranty are not material to this appeal. 

On October 6, 1980, Aetna filed a motion to require 
the Dickinsons to produce documents bearing their 
signatures. This was done pursuant to Neb. Rev. 
Stat. § 25-1267.39 (Reissue 1979), since repealed. 
Specifically, the motion sought the production of 12 
documents, all signed in the years 1972, 1973, and 
1974, with at least two signatures having been made 
in each year. On October 24, 1980, the district court 
for Lancaster County issued an order requiring pro- 
duction of the requested documents by November 17, 
1980. The relevance of these documents became 
more apparent when, on February 5, 1981, the Dick- 
insons filed an answer admitting all the allegations 
of Aetna’s petition except paragraph 5, which al- 
leged that the Dickinsons had executed the guaranty 
agreements. Although the Dickinsons had been or- 
dered to produce these documents by November 17, 
1980, they did not comply; and on February 6, 1981, 
Aetna filed a motion in the district court for Lancas- 
ter County, seeking an order deeming the signatures 
admitted as a sanction for failure to comply with the . 
discovery order dated October 24, 1980. For reasons 
which are not at all clear from the record, the court, 
on February 10, 1981, overruled the motion for sanc- 
tions. The documents, however, had still not been 
produced, and therefore the court ordered the pro- 
duction of the documents by February 19, 1981, at 3 
p.m. On February 20, 1981, the Dickinsons, still not 
having produced the documents, through their attor- 
ney moved for an order suspending the court’s order 
of February 10. As support for the motion, an affi- 
davit was attached, reciting that the Dickinsons 
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were vacationing in Mexico and the date of their re- 
turn was unknown. No order was entered in re- 
sponse to this motion. On February 23, 1981, Aetna 
filed a further motion for sanctions. On March 11, 
1981, the trial court sustained Aetna’s motion for 
sanctions and ordered entry of a default judgment 
against the Dickinsons. On March 18, 1981, the 
court entered an order setting out the amount of the 
judgment, together with interest and attorney fees. 
No significant action was taken by the Dickinsons on 
this default judgment for more than 16 months, until 
on July 20, 1982, the Dickinsons filed a motion to set 
aside the judgment. The motion was denied by the 
trial court. 

The Dickinsons have now appealed to this court, 
maintaining that the trial court erred in not setting 
aside the judgment on the grounds that the Dickin- 
sons were prevented from defending the action by 
virtue of unavoidable casualty or misfortune, as pro- 
vided for in Neb. Rev. Stat. § 25-2001 (Reissue 1979). 
Furthermore, the Dickinsons argue to this court that 
even if that assignment is not valid, there are three 
alleged plain errors they wish to raise for the first 
time in this court. 

As the basis of their claim that they could not de- 
fend because of unavoidable casualty or misfortune, 
they argue to the trial court that sometime between 
February 15 and February 25, 1981, the exact date 
unknown, Jack Dickinson suffered a head injury 
while in Mexico, which prevented him from return- 
ing to the United States until June or July of 1981. 
Moreover, his wife, who was with him, cared for 
him during all of that time. This claim, even if true, 
is simply preposterous. 

In the first instance, the documents which were 
sought to be produced were documents which were 
in existence for nearly 10 years prior to the alleged 
accident and did not require Jack Dickinson to exe- 
cute any further document. Even if we can assume 
that during the time he was confined to the hospital 
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he could not advise his attorney where the docu- 
ments were located, the record is clear that his wife 
could have done so. More importantly, 4 months ex- 
pired from the time the court first ordered the Dick- 
insons to produce these documents and the time that 
Mr. Dickinson allegedly suffered his head injury. 
This was more than ample time in which to comply 
with the court’s order. And even when the Dickin- 
sons moved on February 20, 1981, for an order 
suspending the court’s previous orders, no mention 
was made of their inability to locate or produce the 
documents. The excuse that was given was simply 
that the Dickinsons were on vacation out of the coun- 
try and apparently would comply with the court’s or- 
ders when they got good and ready. The parties 
may not disregard court orders until they choose. 
And even after the judgment was entered, the Dick- 
insons waited until after term, nearly 16 months, to 
have the judgment set aside. We do not believe this 
in any manner comes within the terms of § 25-2001, 
which provides: ‘‘A district court shall have power 
to vacate or modify its own judgments or orders af- 
ter the term at which such judgments or orders were 


made ... (7) for unavoidable casualty or misfor- 
tune, preventing the party from prosecuting or de- 
fending ....’’ There is nothing about the facts pre- 


sented, either to the trial court in the first instance 
or to this court on appeal, which would support a 
claim that the Dickinsons were unable to defend the 
action because of unavoidable casualty or misfor- 
tune. They were unable to defend this action be- 
cause they chose to ignore this action. 

As we noted in Norfolk Packing Co. v. American 
Ins. Co., 116 Neb. 118, 122, 216 N.W. 309, 310 (1927): 
‘“‘Under the statute an ‘unavoidable casualty’ is not 
of itself ground for the granting of a new trial at a 
subsequent term of court. The ‘casualty,’ to be 
available for that purpose, must be one ‘preventing 
the party from prosecuting or defending.’ ’’ There 
is nothing in this record to indicate that Dickinson’s 
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injury in any manner prevented the production of 
these documents, either when originally ordered and 
ignored or some long time thereafter. This was a 
case of lack of diligence on the part of the Dickin- 
sons, and as we noted in Emry v. American Honda 
Motor Co., 214 Neb. 485, 448, 334 N.W.2d 786, 792 ~ 
(1983), ‘‘ ‘The power to modify or set aside a judg- 
ment ends with the adjournment of the term at 
which it was rendered except as provided in section 
25-2001, R.R.S. 1943. ... In an action to vacate judg- 
ment after the adjournment of the term, the appli- 
cant must allege and prove that he exercised due 
diligence and that his failure to secure a proper deci- 
sion was not due to his fault or negligence.’ ([Cita- 
tions omitted.]’’ 

_ The rule is well established in this state that lack 
of diligence or negligence of counsel is not an un- 
avoidable casualty or misfortune. See, Lyman v. 
Dunn, 125 Neb. 770, 252 N.W. 197 (1934); Brown v. 
Lincoln, 157 Neb. 840, 61 N.W.2d 836 (1954). Norisa 
court of this state authorized to set aside a judgment 
or order after the term because of a party’s own 
mistake, inadvertence, or neglect. See, State, ex 
rel. Spillman, v. Commercial State Bank, 143 Neb. 
490, 10 N.W.2d 268 (1943); Kulhanek v. Kulhanek, 106 
Neb. 595, 184 N.W. 139 (1921). The difficulty in this 
case was brought about by appellants’ lack of inter- 
est and concern in the lawsuit, and the trial court 
was correct in refusing to set aside the default judg- 
ment after term on the basis of unavoidable casualty 
or misfortune. 

Additionally, contrary to the statute, the Dickin- 
sons, when moving to set aside the judgment, of- 
fered no defense to the merits of the case. See, Neb. 
Rev. Stat. § 25-2002 (Reissue 1979); Hoeppner v. 
Bruckman, 129 Neb. 390, 261 N.W. 572 (1935). 

In Sargent Feed & Grain v. Anderson, ante p. 421, 
425, 344 N.W.2d 59, 61 (1984), we said: ‘‘It is 
the duty of the courts to prevent abuse of process, 
unnecessary delays, and dilatory and frivolous pro- 
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ceedings in the administration of justice. Beliveau 
v. Goodrich, 185 Neb. 98, 173 N.W.2d 877 (1970). This 
court will not tolerate or reward a course of conduct 
deliberately designed to disrupt the orderly adminis- 
tration of justice. Morgan v. Weiner, 173 Neb. 715, 
114 N.W.2d 720 (1962).”’ 

One further matter requires our attention. Dick- 
insons argue, and assign as error, that the court 
erred in entering a judgment in excess of the 
amount disclosed by the record. In view of the fact 
that we have determined that the trial court did not . 
err in refusing to set aside the default judgment, we 
are compelled to further find that the judgment, when 
entered, became a final and binding judgment from 
which an appeal had to have been taken within 1 
month or was no longer subject to review. See, Neb. 
Rev. Stat. § 25-1912 (Reissue 1979); American Legion 
Post No. 90 v. Nebraska Liquor Control Commission, 
199 Neb. 429, 259 N.W.2d 36 (1977); Frenchman- 
Cambridge Irrigation Dist. v. Ferguson, 154 Neb. 20, 
46 N.W.2d 692 (1951). Determining as we do that the 
trial court was correct in refusing to set aside the 
default judgment, we must therefore conclude that 
this court would be without jurisdiction to review 
any other errors alleged by the Dickinsons, includ- 
ing any which they maintain are plain error in the 
original default judgment from which no appeal was 
taken. 

The judgment of the trial court is affirmed. 

AFFIRMED. 
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SHIRLEY RODGERS, INDIVIDUALLY AND AS PERSONAL 
REPRESENTATIVE OF THE ESTATE OF HAROLD RODGERS, 
DECEASED, APPELLANT, V. CHIMNEY ROCK PUBLIC 
POWER DISTRICT, A CORPORATION, APPELLEE. 

345 N.W.2d 12 


Filed March 2, 1984. No. 83-087. 


1. Political Subdivisions Tort Claims Act: Appeal and Error. The 
findings of fact of the tria! court in a proceeding under the Political 
Subdivisions Tort Claims Act will not be disturbed unless they are 
clearly wrong. 

2. Electricity: Negligence. One who has notice of a dangerous con- 
dition of a wire or other electrical appliance and voluntarily or 
recklessly brings himself into contact with it, as by touching it with 
conductors of electricity, is guilty of negligence. 

3. Negligence. One who knows of a dangerous condition, appreciates 
its dangerous nature, and deliberately exposes himself to the dan- 
ger assumes the risk of injury from it. 

One who is capable of understanding and discretion and 
who fails to exercise ordinary care and prudence to avoid defects 
and dangers which are open and obvious is negligent or contribu- 
torily negligent. 

5. Public Utilities: Electricity: Negligence. A power company en- 
gaged in the transmission of electricity is required to exercise rea- 
sonable care in the construction and maintenance of its lines. The 
degree of care varies with the circumstances, but it must be com- 
mensurate with the dangers involved; and where wires are de- 
signed to carry electricity of high voltage, the law imposes upon 
the company the duty of exercising the utmost care and prudence 
consistent with the practical operation of its business to avoid in- 
jury to persons and property. 

6. : . Electric companies are not insurers of 
the ae of the public and hence are not liable for injuries unless 
saat of some wrongful act or omission. 

7. 3 . Power companies engaged in the trans- 
mission of electricity, especially electricity of high voltage, are 
charged with the duty of exercising a very high degree of care to 
safeguard those whose lawful activities expose them to the risk of 
inadvertent contact with the electric lines, but they are not insurers 
and not liable for damages in the absence of negligence. 


Appeal from the District Court for Morrill County: 
ROBERT R. Moran, Judge. Affirmed. 


Jim Zimmerman of Atkins, Ferguson, Zimmer- 
man, Carney & Law, and Joseph M. Epstein of 
Kripke and Epstein, P.C., for appellant. 
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Holtorf, Kovarik, Nuttheman, Ellison, Mathis & 
Javoronok, P.C., for appellee. 


KRIVOsHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


BosLauGuH, J. 

This is a wrongful death action brought under the 
Political Subdivisions Tort Claims Act by the per- 
sonal representative of Harold Rodgers, deceased. 
Rodgers, who will be referred to as the plaintiff, was 
electrocuted on October 8, 1980, while working on his 
farm in Morrill County, Nebraska. 

The defendant, Chimney Rock Public Power Dis- 
trict, is engaged in the distribution and sale of elec- 
trical power. In 1965, at about the time the plaintiff 
moved onto his property, the defendant constructed 
a 7,200-volt distribution line across a part of the 
property. The line ran from the ‘‘south pole,’’ which 
was located near the south boundary of the property, 
to the ‘‘north pole,’’ or meter pole, which was lo- 
cated on the property north and east of the plaintiff’s 
house. At the time the line was constructed a trans- 
former mounted on the south pole was moved to the 
north pole. The meter was also mounted on the 
north pole. 

The distribution line consisted of two uninsulated 
wires located one above the other, and ran above a 
well located approximately 75 feet south of the north 
pole. At that point the neutral wire was approxi- 
mately 19 feet above the ground. The primary wire, 
also described as the ‘‘hot’’ or phase wire, was ap- 
proximately 22 feet 6 inches above the ground. 

The well pit was covered by a concrete cap or slab 
approximately 54% feet square, the top of which was 
approximately level with the surface of the ground. 
A manhole cover on the slab could be removed to 
gain access to the well pit. At the time the distri- 
bution line was constructed, the well pit was covered 
with wooden planks. 

Rodgers was engaged in cleaning sand from the 
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well at the time he was electrocuted. A part of the 
equipment he was using consisted of a metal pipe 
approximately 28 or 30 feet in length which was to be 
placed in the well. Air from a compressor would 
then be piped into the well so that sand between the 
casings would be forced up and out of the well. 
Although there were no witnesses to the accident, 
burn marks found on the pipe indicate that it came 
in contact with the primary or phase wire of the dis- 
tribution line while it was being used by Rodgers. 
The electric current which traveled down the pipe 
from the primary or phase wire caused Rodgers to 
be electrocuted. 

The amended petition alleged that the defendant 
was negligent and the line was defective because the 
line was not insulated; it was not constructed at a 
sufficient height above the ground; and it passed 
over the well. The answer alleged contributory neg- 
ligence and assumption of risk. 

The trial court found that the defendant was negli- 
gent in maintaining the uninsulated distribution line 
across the plaintiff’s farmyard but that the plaintiff 
was guilty of negligence which was more than slight, 
which was a proximate cause or a proximately con- 
tributing cause of the accident, and that the plaintiff 
had assumed the risk of injury from the dangerous 
condition. The petition was dismissed. 

The findings of fact of the trial court in a pro- 
ceeding under the Political Subdivisions Tort Claims 
Act will not be disturbed unless they are clearly 
wrong. Rawson v. City of Omaha, 212 Neb. 159, 322 
N.W.2d 381 (1982). 

The record shows that Rodgers was 48 years of 
age at the time he was electrocuted. The distribu- 
tion line had been in place for approximately 15 
years. The plaintiff knew of the existence of the line 
and the dangerous nature of electricity, and in mov- 
ing equipment and haystacks was careful to avoid 
coming in contact with the lines. The plaintiff’s 
father, Cecil Rodgers, testified that the plaintiff 
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had assisted him in installing electric wiring and 
that 5 or 6 years ago they had installed an electric 
fence wire by fastening it to the poles a short dis- 
tance below the neutral wire. About 5 years before 
the accident, the plaintiff had used a Farmhand 
mounted on a tractor to clean and deepen the well. 

There are a number of precautions which the 
plaintiff could have taken, any one of which would 
have avoided the accident. The plaintiff could have 
requested that the line be deenergized while the well 
was being cleaned. A plastic pipe could have been 
substituted for the metal pipe. Instead, the plaintiff 
went about the task of cleaning the well in complete 
disregard of the danger inherent in the overhead 
power line. 

The case is similar in some respects to Disney v. 
Butler County Rural P.P. Dist., 183 Neb. 420, 160 
N.W.2d 757 (1968), in which the plaintiff was injured 
while moving an irrigation sprinkler under a 
7,200-volt power line on his farm. One of the sprink- 
ler arms struck the hot line, or arced with the hot 
line, resulting in a serious electrical shock to the 
plaintiff. In holding that the trial court had properly 
dismissed the action on the ground that the plaintiff 
was guilty of contributory negligence as a matter of 
law, we said: ‘‘The general rule is accurately set 
out in 29 C.J.S., Electricity, § 53, p. 1115: ‘One who 
has notice of a dangerous condition of a wire or 
other electrical appliance and voluntarily or reck- 
lessly brings himself into contact with it, as by 
touching it with conductors of electricity, is guilty of 
negligence and cannot hold the company for the re- 
sulting injuries, and this is true of an adult although 
he is wholly unskilled in the handling of electricity. 
* * * To constitute want of due care on his part it is 
not required that he should have anticipated the ex- 
act risk which occurred or that the peril was a 
deadly one; it is sufficient that he placed himself in 
a position of a known danger where there was no 
need for him to be or that he knew or should have 
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known that substantial injury was likely to result 
from his acts.’ ’’ Id. at 423-24, 160 N.W.2d at 759. 

We further stated: ‘‘Unless we were to hold the 
defendant liable on the doctrine of absolute liability 
for injuries arising from the transmission of elec- 
tricity, the facts in this case are conclusive of con- - 
tributory negligence on the part of the plaintiff. 
Clearly the plaintiff was capable of understanding 
and discretion, at the time had knowledge of and 
was conscious of the danger involved, knew of the 
dangerous condition, and failed to exercise ordinary 
care to avoid dangers which were open and 
obvious.”’ Id. at 424, 160 N.W.2d at 760. 

In the Disney case we further held that the plain- 
tiff had assumed the risk of injury, and stated: 
‘* ‘One who knows of a dangerous condition, appreci- 
ates its dangerous nature, and deliberately exposes 
himself to the danger assumes the risk of injury 
from it.’’’ Id. at 423, 160 N.W.2d at 759. 

See, also, Connolley v. Omaha Public Power Dist., 
185 Neb. 501, 177 N.W.2d 492 (1970); Omaha Nat. 
Bank v. Omaha P.P. Dist., 186 Neb. 6, 180 N.W.2d 
229 (1970); Lorence v. Omaha P.P. Dist., 191 Neb. 
68, 214 N.W.2d 238 (1974). 

One who is capable of understanding and discre- 
tion, such as the plaintiff in this case, and who fails 
to exercise ordinary care and prudence to avoid de- 
fects and dangers which are open and obvious is 
negligent or contributorily negligent. The evidence 
was sufficient for the trial court to find that the 
plaintiff was guilty of contributory negligence which 
was more than slight and that the plaintiff had as- 
sumed the risk of injury from contact between the 
metal pipe and the primary or phase wire. 

The plaintiff called an expert witness, a forensic 
psychologist, who was allowed to testify that in her 
opinion the conduct of the plaintiff was reasonable. 
In effect, this witness testified that it is human na- 
ture sometimes to ignore the obvious and disregard 
the familiar, and a person may be so distracted by 
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his work that at the time the accident occurs the in- 
jured party is unaware of the dangerous condition 
which results in an injury. It is still the rule in this 
jurisdiction that one must exercise ordinary care for 
his own safety, and this duty is commensurate with 
the danger to which he is exposed. There is no rule 
which protects an injured party who assumes the 
risk of injury and fails to use due care to avoid in- 
jury from dangers which are open and obvious. 

The plaintiff urges that we adopt the doctrine of 
strict liability with respect to the distribution of elec- 
trical power and that electric power should be con- 
sidered to be a product or ‘‘goods,’’ so that the rules 
regarding implied warranties would be applicable. 

We adhere to the following rules which were 
stated in Roos v. Consumers Public Power Dist., 171 
Neb. 563, 106 N.W.2d 871 (1961), and Lorence v. 
Omaha P.P. Dist., supra. 

‘‘A power company engaged in the transmission of 
electricity is required to exercise reasonable care in 
the construction and maintenance of its lines. The 
degree of care varies with the circumstances, but it 
must be commensurate with the dangers involved, 
and where wires are designed to carry electricity of 
high voltage, the law imposes upon the company the 
duty of exercising the utmost care and prudence 
consistent with the practical operation of its busi- 
ness to avoid injury to persons and property. Scott 
v. Claiborne Electric Co-operative (La), 13 So. 2d 
524; Gellert v. Missouri Service Co. (Mo.), 221 
S.W.2d 177; Rice v. City of Lumberton, 235 N.C. 227, 
69 S.E.2d 543. Electric companies are not insurers 
of the safety of the public and hence are not liable 
for injuries unless guilty of some wrongful act or 
omission. New Omaha Thompson-Houston Electric 
Light Co. v. Anderson, 73 Neb. 84, 102 N.W. 89. Such 
companies, being engaged in the transmission of a 
dangerous commodity, must anticipate and guard 
against events which may reasonably be expected to 
occur, and a failure to do so is negligence.’’ Roos v. 
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Consumers Public Power Dist., supra at 570-71, 106 
N.W.2d at 876. 

‘‘Power companies engaged in the transmission of 
electricity, especially electricity of high voltage, are 
charged with the duty of exercising a very high de- 
gree of care to safeguard those whose lawful activi- 
ties expose them to the risk of inadvertent contact 
with the electric lines but they are not insurers and 
not liable for damages in the absence of negligence.”’ 
Lorence v. Omaha P.P. Dist., supra at 72, 214 
N.W.2d at 240. 

The judgment of the district court is affirmed. 

AFFIRMED. 


PIONEER EINTERPRISES, INC., A NEBRASKA 
CORPORATION, APPELLANT, V. LEE Ray EDENS, 
APPELLEE. 

345 N.W.2d 16 


Filed March 2, 1984. No. 83-099. 


1. Judgments: Appeal and Error. The judgment of the trial court in 
a law action where a jury has been waived has the effect of a jury 
verdict and will not be set aside unless clearly wrong. 

2. Judgments: Evidence: Appeal and Error. In determining the 
sufficiency of the evidence to sustain a judgment in a law action, it 
must be considered most favorably to the successful party, every 
controverted fact must be resolved in that party’s favor, and he 
must have the benefit of any inferences reasonably deducible from 
it. 

3. Contracts. There is implied in every contract for work or services 
a duty to perform it skillfully, carefully, diligently, and in a work- 
manlike manner. 

4. Construction Contracts: Substantial Performance. Substantial 
performance is shown in a building contract when all of the es- 
sentials necessary to the full accomplishment of the purposes for 
which the thing contracted for has been constructed and performed 
with such an approximation to complete performance that the 
owner obtains substantially what is called for by the contract. 

5. Construction Contracts. In building and construction contracts, in 
the absence of an express agreement to the contrary, it is implied 
that the building will be erected in a reasonably good and work- 
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manlike manner and will be reasonably fit for the intended pur- 
pose. 
Appeal from the District Court for Banner County: 
JoHN D. Knapp, Judge. Affirmed. 


C. Morris Gillespie, for appellant. 


Steven C. Smith of Van Steenberg, Brower, 
Chaloupka, Mullin & Holyoke, for appellee. 


BOSLAUGH, WHITE, HASTINGS, and SHANAHAN, JJ., 
and BRopDKEy, J., Retired. 


HASTINGS, J. 

This is an action for recovery of the balance due 
on a written contract to build a grain storage fa- 
cility, brought by the plaintiff, Pioneer Enterprises, 
Inc. (Pioneer), against the defendant, Lee Ray 
Edens. 

In this action at law, tried without a jury, Edens 
raised the defenses that the agreement was not sub- 
stantially performed, that Pioneer failed to perform 
the agreement in a workmanlike manner, and that 
the grain storage facility was not fit for the purpose 
for which it was intended. Edens also raised vari- 
ous setoffs and counterclaims, some of which were 
settled prior to trial. 

Pioneer appeals the district court findings that it 
did not substantially perform the terms of the agree- 
ment, that the grain storage facility was not erected 
in a workmanlike manner and was not fit for the 
purpose for which it was intended, that the building 
defects could not be corrected without dismantling 
and reconstructing the structure, that the value of 
the building as constructed was $25,000, which had 
already been paid, and that Edens had not accepted 
the facility. 

On appeal to this court the only assignment of 
error necessary for us to consider is whether there 
was sufficient evidence to sustain the judgment of 
the trial court. 

The judgment of the trial court in a law action 
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where a jury has been waived has the effect of a 
jury verdict and will not be set aside unless clearly 
wrong. Moss v. Speck, 209 Neb. 46, 306 N.W.2d 156 
(1981). Also, in determining the sufficiency of the 
evidence to sustain a judgment in a law action, it 
must be considered most favorably to the successful 
party, every controverted fact must be resolved in 
that party’s favor, and he must have the benefit of 
any inferences reasonably deducible from it. Tibbs 
v. Fisher, 208 Neb. 306, 303 N.W.2d 293 (1981). 

The district court found that Pioneer did not sub- 
stantially perform the terms and conditions of the 
parties’ agreement because the building was never 
fit for the intended purpose of storing grain. While 
it is true Edens did store grain in this Curvet build- 
ing, the evidence is uncontroverted that many leaks 
existed which rendered the facility useless as a stor- 
age facility. Even the plaintiff's expert, Meridath 
Schaff, believed the facility was not fit to store grain 
in, and testified that puddles of water were caused 
by leaks from the ceiling of the building and by leaks 
from outside the stem wall. 

Although there is a conflict between the evidence 
offered by the parties, there were other defects and 
omissions by Pioneer which rendered the Curvet 
building ineffective. There was an absence of a 
necessary auger or scroll or number of downspouts 
needed to distribute grain. Next, the aeration sys- 
tem, integral to a large storage system, had not 
been installed properly and did not work. Also, 
there was testimony to indicate concrete work was 
incomplete and one of the motors supplied was de- 
fective, while another was not even received. 

It is clear there is more than sufficient evidence 
present to affirm the district court judgment. 

It is well recognized that, as a general rule, every 
contract for work or services includes an implied 
duty to perform the work or services skillfully, care- 
fully, diligently, and in a workmanlike manner. 
Tibbs v. Fisher, supra. The written contract pro- 


PIONEER ENTERPRISES v. EDENS 675 
Cite as 216 Neb. 672 
posals contained an express warranty as follows: 
‘‘All work to be completed in a workmanlike manner 
according to standard practices.’’ 

The record abounds with evidence of unacceptable 
workmanship. The most characteristic evidence is 
the testimony of Doug Keszler, who had been in the 
steel erection business for 12 years and had built six 
Behlen Curvet facilities similar to the one in this 
case. Keszler stated: ‘‘From my opinion as to 
what is causing this building to leak is just a little bit 
of everything. It is not one particular problem. It 
is some unacceptable workmanship practices, some 
missing washers, some elongation of bolt holes, im- 
properly applied caulk and it all attributes to what I 
counted 57 leaks in the building ....”’ 

Substantial performance is shown in a building 
contract when all of the essentials necessary to the 
full accomplishment of the purposes for which the 
thing contracted for has been constructed and per- 
formed with such an approximation to complete per- 
formance that the owner obtains substantially what 
is called for by the contract. Tibbs v. Fisher, 
supra; Jones v. Elliott, 172 Neb. 96, 108 N.W.2d 742 
(1961). The evidence shows Pioneer failed to sub- 
stantially perform its contract in a workmanlike 
manner. 

In building and construction contracts, in the ab- 
sence of an express agreement to the contrary, it is 
implied that the building will be erected in a reason- 
ably good and workmanlike manner and will be rea- 
sonably fit for the intended purpose. Henggeler v. 
Jindra, 191 Neb. 317, 214 N.W.2d 925 (1974). Here, 
Pioneer was in the business of erecting grain stor- 
age facilities and Edens relied on Pioneer to select 
its own materials to construct the facility. Leaks in 
the building caused substantial water and insect 
damage until the structure was emptied, beginning 
in late 1981 and finishing in March 1982, by order of 
the ASCS. Edens had not used this building for 
grain storage since March 1982, but could use the 
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facility as a garage or shop, since the building is 
useless for long-term grain storage. 
The judgment of the district court is affirmed. 
AFFIRMED. 


CENTRAL PARK PHARMACY, INC., ET AL., APPELLANTS, 
v. NEBRASKA LIQUOR CONTROL COMMISSION, APPELLEE, 
AMERICAN COMMUNITY STORES, DOING BUSINESS AS 
HINKY DINKY, INTERVENOR-APPELLEE. 

344 N.W.2d 918 


Filed March 2, 1984. No. 83-216. 


1. Administrative Law: Words and Phrases. A proceeding becomes 
a ‘contested case,’’ within the meaning of Neb. Rev. Stat. 
§ 84-901(3) (Reissue 1981), when a hearing is required. 

2. Liquor Licenses. The relocation of an existing liquor license is not 
the issuance of a new one. 


Appeal from the District Court for Lancaster 
County: BERNARD J. McGinn, Judge. Affirmed. 


Tim J. Kielty of Gast & Kielty, for appellants. 


Paul L. Douglas, Attorney General, and Terry R. 
Schaaf, for appellee. 


Soren S. Jensen and Thomas J. Culhane of Erick- 
son, Sederstrom, Leigh, Eisenstatt, Johnson, Kinna- 
mon, Koukol & Fortune, P.C., for intervenor- 
appellee. 


KRIVOSHA, C.J., HASTINGS, CAPORALE, and 
SHANAHAN, JJ., and BRODKEY, J., Retired. 


CAPORALE, J. 

Appellants filed a petition in the district court, 
which appears both to undertake an appeal to that 
court of a Nebraska Liquor Control Commission rul- 
ing and, at the same time, to seek original declara- 
tory and injunctive relief. The district court deter- 
mined the commission’s ruling to be proper and dis- 
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missed the appeal. Without in any way approving 

the procedure employed in this case, for the reasons 
hereinafter discussed we affirm. 

The stipulated facts establish that American Com- 
munity Stores sought to transfer one of its liquor li- 
censes from one location to another in the city of 
Omaha under the provisions of Neb. Rev. Stat. 
§ 53-129 (Cum. Supp. 1982). Since August 1, 1980, 
that statute has provided in part: ‘‘After such li- 
cense has been granted for particular premises, the 
commission, with the approval of the local govern- 
ing body, and upon proper showing, may endorse 
upon the license permission to abandon the premises 
therein described and remove therefrom to other 
premises approved by him, her, or it, but in order to 
obtain such approval the retail licensee shall file 
with the local governing body a request in writing, 
and a statement under oath which shall show that 
the premises to which removal is to be made comply 
in all respects with the requirements of this act. No 
such removal shall be made by any such licensee 
until his or her said license has been endorsed to 
that effect in writing both by the local governing 
body and by the commission.”’ 

American Community Stores owns interests in 
more than the two liquor licenses it would now be 
permitted but for the fact that it owned such inter- 
ests prior to March 4, 1963. See Neb. Rev. Stat. 
§ 53-124.02 (Reissue 1978). 

Central Park Pharmacy, Inc., shares a common 
wall with American Community Stores at the new lo- 
cation to which the latter sought to transfer one of 
its ‘‘grandfathered”’ off-sale beer licenses. Central 
Park Pharmacy, Inc., also owns an interest in a 
liquor license which permits it to, among other 
things, dispense off-sale beer. Central Park Phar- 
macy, Inc., and others, collectively hereinafter 
called Central Park, were opposed to permitting the 
transfer. Central Park made its opposition known 
to the commission and, additionally, petitioned the 
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commission to issue a ruling which, among other 
things, would declare that the commission lacked 
authority to permit the transfer of a grandfathered 
license. 

Before making any ruling with respect to Central 
Park’s petition, the commission approved American 
Community Stores’ request to transfer its license. 
Central Park then filed this action in the district 
court. 

Neb. Rev. Stat. § 84-917(1) (Reissue 1981) provides 
that ‘‘[a]ny person aggrieved by a final decision ina 
contested case, whether such decision is affirmative 
or negative in form, is entitled to judicial review un- 
der sections 84-917 to 84-919. Nothing in this section 
shall be deemed to prevent resort to other means of 
review, redress, or relief provided by law.’’ (Em- 
phasis supplied. ) 

A ‘‘contested case’’ is defined in Neb. Rev. Stat. 
§ 84-901(3) (Reissue 1981) as a ‘‘proceeding before 
an agency in which the legal rights, duties, or privi- 
leges of specific parties are required by law or con- 
stitutional right to be determined after an agency 
hearing.’’ We have held that a proceeding becomes 
a contested case when a hearing is required. J K & 
J, Inc. v. Nebraska Liquor Control Commission, 194 
Neb. 413, 231 N.W.2d 694 (1975); City of Lincoln v. 
Nebraska Liquor Control Commission, 181 Neb. 277, 
147 N.W.2d 803 (1967). 

As noted earlier, unlike the procedure specified by 
Neb. Rev. Stat. § 53-133 (Cum. Supp. 1982) with re- 
spect to applications for first issue licenses, § 53-129 
makes no provisions for members of the general 
public to become protestants when the request is 
merely to transfer the location of an existing license. 
Stated another way, the statutory scheme does not 
contemplate that the commission make the deter- 
mination in a contested case of whether an existing 
license is to be transferred. In its appearance be- 
fore the commission to object to the transfer, Cen- 
tral Park was a mere interloper. 
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Since the determination allowing American Com- 
munity Stores to transfer its license was not made in 
a contested case, Central Park was not aggrieved by 
a final decision made in a contested case, and there- 
fore had no standing to appeal from that action. 

The statute providing for declaratory rulings such 
as the one sought by Central Park is Neb. Rev. Stat. 
§ 84-912 (Reissue 1981), which provides: ‘‘On peti- 
tion of any interested person, any agency may issue 
a declaratory ruling with respect to the applicability 
to any person, property, or state of facts of any rule 
or statute enforceable by it. A declaratory ruling, if 
issued after argument and stated to be binding, is 
binding between the agency and the petitioner on the 
state of facts alleged unless it is altered or set aside 
by acourt. Such a ruling is subject to review in the 
manner provided in sections 84-917 to 84-919, for the 
review of decisions in contested cases. Each 
agency shall prescribe by rule the form for such pe- 
titions and the procedure for their submission, con- 
sideration, and disposition.’’ 

We recognize that § 84-912 provides that a declara- 
tory ruling is subject to review in the same manner 
in which decisions in contested cases are reviewed. 
The difficulty from Central Park’s point of view in 
that connection, however, is that this is not an ap- 
peal from a declaratory ruling. 

The district court was therefore correct in dis- 
missing Central Park’s appeal of the commission’s 
ruling to that court. 

We now turn our attention to Central Park’s re- 
quest for an original declaration of rights by the dis- 
trict court. 

The operative assignment of error in that connec- 
tion, in effect, is that the district court erred in its 
interpretation of applicable law. We disagree; the 
district court was entirely correct. 

Central Park’s central contention is that the trans- 
fer of a license from one location to another in ac- 
tuality involves the replacement of an existing li- 
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cense with a new license. Since American Commu- 
nity Stores has in excess of two licenses, it is not en- 
titled, so Central Park argues, to a new license. 
This contention was addressed in City of Lincoln v. 
Nebraska Liquor Control Comm., 208 Neb. 630, 304 
N.W.2d 922 (1981), and rejected. In that case the 
city argued that the issuance of a new license and 
the removal procedure of § 53-129 (Reissue 1978) 
were effectively equivalent. We met that contention 
by stating therein at 632, 304 N.W.2d at 924: ‘‘The 
meaning and purpose of § 53-129 becomes clear when 
we recognize that under the laws of the State of Ne- 
braska a liquor license is issued to a named licensee 
for a named location. It may not be used by any 
entity other than that to whom it has been issued, 
nor may the license be used in any other premises 
except that which is specifically noted in the license. 
If, then, a named licensee desires to relocate the li- 
cense, it may do so under the provisions of § 53-129 
by making application to either the commission or 
the local governing body and, when approved by the 
local governing body, may move to the new location. 
In this respect, the relocation of a license from its is- 
sued premises to new premises is dependent upon 
approval by the local governing body. If the local 
governing body disapproves, then the license may 
not be relocated.’’ And at 634, 304 N.W.2d at 925: 
“The City and Jax urge us, in effect, to read the 
statute as though a new licensee may be created un- 
der the provisions of § 53-129 by a transfer. The 
statute, however, is clear and unambiguous and not 
open to interpretation.”’ 

In City of Lincoln v. Nebraska Liquor Control 
Commission, 181 Neb. 277, 147 N.W.2d 803 (1967), we 
declared that § 53-129 provided a short procedure for 
a change of location in the business of a liquor li- 
censee when neither the commission nor the munici- 
pality involved objects thereto. 

It is clear from the above two cases that this juris- 
diction is committed to the view that the relocation 
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of an existing liquor license is not the issuance of a 
new one. 

Central Park directs our attention to Hewitt et al 
v. Gage, 257 Ark. 579, 519 S.W.2d 749 (1975), which, it 
argues, takes a contrary view. The short answer to 
that argument, we suppose, is that the law of Arkan- 
sas need not be the law of Nebraska. Moreover, a 
reading of the Arkansas statute, Ark. Stat. Ann. 
§ 48-310.2 (Supp. 1973), reveals that it specifically 
provided that neither a new nor ‘‘replacement”’ per- 
mit was to be issued to any person who had an inter- 
est in another permit. The Arkansas Supreme 
Court, dealing with that specific statutory language, 
held that the relocation of an existing permit vio- 
lated the prohibition contained in the statute. Ne- 
braska has no statute which equates relocation of an 
existing license with the issuance of a new one. 
Indeed, as noted earlier, quite the contrary is true; 
the Nebraska statutes treat the two situations differ- 
ently. 

Central Park also seems to believe that Safeway 
Stores, Inc. v. Nebraska Liquor Control Commis- 
sion, 179 Neb. 817, 140 N.W.2d 668 (1966), lends sup- 
port to its position. In fact, that case does not ad- 
dress the issue at all. Therein, Safeway, which al- 
ready held 10 licenses, applied for a new license to 
sell beer. When that new license was denied on the 
ground that Safeway already held more than two li- 
censes and thus was not entitled to more, Safeway 
attacked the constitutionality of Neb. Rev. Stat. 
§§ 53-124.02 et seq. (Cum. Supp. 1963). This court 
held that the Legislature has plenary power to regu- 
late the dispensing of liquor, and although certain 
statutory enactments then in question were unconsti- 
tutional, certain other portions were not. 

Neb. Rev. Stat. § 53-124.05 (Reissue 1978) pro- 
vides: ‘‘Nothing in sections 53-124.02 to 53-124.07 
shall affect the right of any holder of retail licenses 
prior to March 4, 1963 to continue to hold, use, and 
renew such licenses.”’ 
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Central Park contends that since the statute does 
not include the term ‘‘transfer’’ in describing the 
rights of a license holder prior to March 4, 1963, it 
does not permit those holding in excess of two li- 
censes to relocate a grandfathered license. It fur- 
ther contends that those granted grandfather rights 
should be limited in the exercise of existing uses, 
citing County of Saunders v. Moore, 182 Neb. 377, 155 
N.W.2d 317 (1967). That case involved a zoning re- 
striction and the extent to which a nonconforming 
use existing prior to the enactment of the zoning re- 
striction would be permitted. The applicability of 
that case to the present inquiry, which concerns a 
question of statutory interpretation, is not apparent. 

As has often been said, no interpretation is needed 
to ascertain the meaning of plain and unambiguous 
statutes; in the absence of anything to indicate the 
contrary, words used in a statute will be given their 
ordinary meaning. Spilinek v. Spilinek, 215 Neb. 35, 
337 N.W.2d 122 (1983). There is nothing in § 53-124.05 
which limits the ‘‘use’’ of a grandfathered license to 
the location for which it was first granted. The 
plain, ordinary meaning of the unqualified word 
‘“‘use’’ means that one may avail himself of all the 
rights incident to its existence; that includes relocat- 
ing it under the appropriate statutory procedure. 

Even if we assume for the purposes of argument 
that § 53-124.05 were somehow ambiguous, thereby 
requiring us to discern the Legislature’s intent in 
adopting it, North Star Lodge #227 v. City of Lincoln, 
212 Neb. 236, 322 N.W.2d 419 (1982), the legislative 
history does not support Central Park’s position. 

The Miscellaneous Subjects Committee hearing, 
73d Leg. 3 (Jan. 30, 1963), attributed to Senator Je- 
rome Warner, the principal introducer of L.B. 105, 
1963 Neb. Laws, ch. 308, § 4, p. 910, the following 
statement: ‘‘[I]t [the bill} would restrict to two the 
number of alcoholic beverage retail licenses that 
any person could have a beneficial interest in. Some 
chain operations use alcoholic beverages as a loss 
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leader which encourages the public to overbuy this 
item. 

‘‘This bill contains the grandfather clause to pro- 
tect those that now have a beneficial interest in 
more than two alcoholic beverage retail licenses. 

‘“‘The passage of this bill would help to foster and 
promote temperance in the consumption of alcoholic 
liquors as set forth in the Nebraska Liquor Control 
Act. 

“Briefly, it has two designs; one, to prevent con- 
centration of liquor control and to keep the small 
private operator from financial competition that is 
too great from the bigger businesses.’’ (Emphasis 
supplied. ) 

Neither of the purposes indicated an intent to re- 
duce the concentration of control already present. — 
In fact, just the opposite can be inferred from 
§ 53-124.05. First of all, the concentration addressed 
was the identity of those who acquired licenses, not 
the location of licensed premises. In any event, the 
Legislature was willing to accept whatever amount 
of license concentration already existed. 

Central Park further contends that the term 
“right,’’ as used in § 53-124.05, refers to those rights 
enumerated in Neb. Rev. Stat. § 53-123.04 (Reissue 
1978), which do not include the right to remove a li- 
cense. This is clearly erroneous. Section 53-123.04 
refers to the rights enjoyed by a holder of a license, 
which include the right to sell alcohol on the prem- 
ises specified in the license. The word ‘‘right’’ in 
§ 53-124.05 refers to the right to sell as well as to hold 
and renew. 

The trial court’s judgment is affirmed. 

AFFIRMED. 


684 216 NEBRASKA REPORTS 


STATE OF NEBRASKA EX REL. CHARLES A. KANDT, 
LINCOLN COUNTY ATTORNEY, APPELLEE, V. NORTH 
PLATTE BAPTIST CHURCH OF NORTH PLATTE, 
NEBRASKA, A CORPORATION, ET AL., APPELLANTS. 
345 N.W.2d 19 


Filed March 2, 1984. No. 83-409. 


Summary Judgment. Where there is no genuine issue of material 
fact and the movant is entitled to judgment as a matter of law, 
summary judgment is a proper remedy. 

Appeal from the District Court for Lincoln County: 

KEITH WINDRUM, Judge. Affirmed. 


David C. Gibbs, Jr., Charles E. Craze, and Rich- 
ard W. Moore of Gibbs & Craze, and George E. 
Clough of Clough & Hays, P.C., for appellants. 


Paul L. Douglas, Attorney General, and Harold 
Mosher, for appellee. 


KRIVosHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

This was an action brought by the county attorney 
of Lincoln County, Nebraska, to enjoin the defend- 
ants from operating the North Platte Christian 
School in North Platte, Nebraska, without complying 
with the school laws of the State of Nebraska. The 
defendants answered that their religious convictions 
prevented them from complying with the school 
laws and that the laws in question violated the free 
exercise clause of the first amendment to the Consti- 
tution of the United States and other provisions of 
that Constitution and the Constitution of Nebraska. 

The trial court sustained the plaintiff’s motion for 
a summary judgment and entered a permanent in- 
junction against the operation of the school until 
there had been compliance with the school laws. 
The defendants have appealed. 

The record discloses that there are no genuine is- 
sues of fact and that the issues of law are controlled 
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by our decision in State ex rel. Douglas v. Faith 
Baptist Church, 207 Neb. 802, 301 N.W.2d 571 (1981), 
appeal dismissed 454 U.S. 803, 102 S. Ct. 75, 70 
L. Ed. 2d 72. The summary judgment in favor of the 
plaintiff was properly entered. 
The judgment is affirmed. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. ANTONIA A. DREW, 
APPELLANT. 
344 N.W.2d 923 


Filed March 2, 1984. No. 83-431. 


1. Homicide: Words and Phrases. Manslaughter is the killing of an- 
other without malice, either upon a sudden quarrel or uninten- 
tionally while in the commission of an unlawful act. Neb. Rev. 
Stat. § 28-305(1) (Reissue 1979). 

2. Homicide: Self-Defense. A killing resulting from the accidental 
discharge of a gun during a scuffle, while the gun is being used in 
an attempt to strike the other party, is excused only if the force 
used was justified under the circumstances. 

3. Homicide: Lesser-Included Offenses: Jury Instructions. When, 
in a prosecution for murder, the evidence will support a finding of 
manslaughter, the trial court is required to give such an instruc- 
tion. 

4. Trial: Witnesses: Prior Inconsistent Statements: Impeachment. 
When a nonparty witness admits making earlier statements contra- 
dicting his testimony at trial, the earlier statements are not admis- 
sible for purposes of impeachment. 


Appeal from the District Court for Douglas County: 
Pau. J. HICKMAN, Judge. Affirmed. 
James Martin Davis, for appellant. 


Paul L. Douglas, Attorney General, and Michaela 
M. White, for appellee. 


Krivosua, C.J., BosSLauGH, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ., and CoLWELL, D.J., Re- 
tired. 


BOSLAUGH, J. 
The defendant, Antonia A. Drew, appeals from her 
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conviction for manslaughter and her sentence to 10 
years’ imprisonment. 

The evidence shows that on the morning of Octo- 
ber 6, 1982, the defendant and the victim, Sandra 
Shepherd, were involved in an argument on the side- 
walk at 24th and Franklin Streets in Omaha, Ne- 
braska. Witnesses testified that they heard shouting 
between the two women and saw what appeared to 
be a scuffle. The defendant testified that Shepherd 
had begun an argument with her, cursed at her, and 
had threatened her. The defendant testified that 
Shepherd picked her up and threw her against a van. 
During the scuffle, the defendant pulled a gun from 
her pocket. The defendant testified that when she 
attempted to hit Shepherd in the head with the gun, 
the gun discharged accidentally, wounding Shep- 
herd. 

The bullet entered above the left eye and lodged in 
the brain of the victim. The defendant ran from the 
scene but surrendered to the police on October 7, 
1982. The victim was taken to St. Joseph’s Hospital 
where she died on October 12, 1982, as a result of the 
gunshot wound. 

When the defendant surrendered to the police she 
was arrested, given Miranda warnings, and charged 
with assault. After the victim died the defendant 
was charged with second degree murder. Following 
trial to a jury she was convicted of manslaughter 
and sentenced to 10 years’ imprisonment. 

The defendant contends that it was error for the 
trial court to refuse to give a tendered instruction on 
the defense of accident or excusable homicide; that 
it was error to submit manslaughter to the jury; and 
that it was error to exclude certain evidence offered 
for the purposes of impeachment. 

The defendant requested an instruction that, al- 
though she did not rely on the defense of self- 
defense, she was privileged to use force in protect- 
ing herself; and if such action unintentionally and 
unexpectedly caused the death of the victim, the de- 
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fendant could not be found guilty of second degree 
murder or manslaughter. The defendant also re- 
quested an instruction that the burden was upon the 
State to prove, beyond a reasonable doubt, that the 
killing was not accidental. 

The court refused to give the requested instruc- 
tions. However, the court did instruct on the de- 
fense of justification or self-defense, in accordance 
with the provisions of Neb. Rev. Stat. § 28-1409 (Re- 
issue 1979). 

The defendant contends that the failure to give the 
requested instructions left the jury with no other 
choice but to convict her of manslaughter, even if 
they concluded that the death was the result of an 
accident. 

Neb. Rev. Stat. § 28-305(1) (Reissue 1979) pro- 
vides: ‘‘A person commits manslaughter if he kills 
another without malice, either upon a sudden quar- 
rel, or causes the death of another unintentionally 
while in the commission of an unlawful act.’’ 

Drew argues that this statute requires a conviction 
of manslaughter whenever the evidence shows that a 
death occurred as the result of some act by the de- 
fendant during a sudden quarrel. Drew contends 
that the jury must be instructed that an accidental 
death resulting from the use of justifiable force is a 
defense to a charge of manslaughter. In her brief 
Drew states the following rule: ‘‘If the blow itself 
was privileged, a death unexpectedly and uninten- 
tionally resulting therefrom is excusable.’’ (Em- 
phasis supplied.) Brief for Appellant at 14. 

As the rule quoted above indicates, the focus of the 
inquiry is not whether the gun discharged acci- 
dentally but, rather, whether the defendant was act- 
ing lawfully at the time the gun discharged. The de- 
fendant must establish that the use of the gun was 
privileged at the time it discharged. The threat- 
ening use of a firearm is an unlawful assault suffi- 
cient to convict one of manslaughter, when defined 
as causing the death of another unintentionally while 
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in the commission of an unlawful act. § 28-305(1). 
Similarly, the accidental discharge of a gun, the use 
of which was not justified under the circumstances, 
is not a defense to manslaughter when the killing oc- 
curred upon a sudden quarrel. 

In Ford v. State, 71 Neb. 246, 98 N.W. 807 (1904), 
we held that the fact that a gun discharged acci- 
dentally did not entitle the defendant to acquittal, 
as the pointing of the. gun at another constituted an 
unlawful assault. No issue of self-defense was 
raised by the facts in that case. 

In State v. Archbold, 178 Neb. 433, 436, 1383 N.W.2d 
601, 603 (1965), we held that the proper defense for 
such use of a gun is self-defense: ‘‘We consider de- 
fendant’s assignments of error as designated and in 
the order listed in his brief. Number I involves the 
giving of instruction No. 13, which reads: ‘You are 
further instructed ‘‘the intentional pointing of a 
loaded pistol at a person is ordinarily an unlawful 
assault, and when under these circumstances the 
pistol is unintentionally discharged and a person 
killed, such acts constitute manslaughter’’.”’ De- 
fendant does not deny that this is a correct state- 
ment of law, but insists that when it is applied to the 
facts in this case it is erroneous and prejudicial. 
This instruction is derived from Ford v. State, 71 
Neb. 246, 98 N.W. 807, 115 Am. S. R. 591, which in- 
volved the accidental discharge of a gun intention- 
ally pointed at the deceased. Self-defense was not 
an issue in that case. Defendant argues that in this 
case the instruction is equivalent to directing a ver- 
dict of guilty. It is a sufficient answer to defend- 
ant’s contention to say that except for the issue of 
self-defense, the defendant would be guilty of man- 
slaughter on his own testimony if the jury found that 
he intentionally pointed the gun at the deceased.”’ 
(Emphasis supplied.) 

In People v. Piorkowski, 41 Cal. App. 3d 324, 115 
Cal. Rptr. 880 (1974), it was held that the use of a 
gun which was clearly in excess of reasonable force 
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renders the statutory defense of accidental killing in- 
applicable. Thus, the reasonableness of the force 
used in self-defense is the primary consideration in 
determining whether an accident could excuse the 
defendant from liability. 

In James Gunn, Jr. v. State of Indiana, 174 Ind. 
App. 26, 31-32, 365 N.&.2d 1234, 1238-39 (1977), the 
court discussed the relationship between the asser- 
tion that the killing was accidental and the assertion 
that the defendant acted in self-defense: ‘‘First, the 
theory of self-defense itself embraces intentional as 
well as accidental killings. 1 Wharton’s Criminal 
Law and Procedure, § 213, p. 464, 465 (1957). In 
McDermoti v. State, supra, at 195, our Supreme 
Court held: 

‘* ‘In all cases where the killing of the assailant is 
purposely done by the assaulted party, he must have 
acted under the belief that such killing was neces- 
sary to preserve his own life, or to save himself 
from great bodily harm, to render the killing excus- 
able. We do not mean to say, however, that to ren- 
der the killing excusable the assaulted party must 
have acted under the belief that the death of the as- 
sailant was necessary. As we have said, in proper 
cases the assaulted party has the right to meet force 
with force; and if, ina proper defence, death results 
to the assailant, the killing may be excusable with- 
out a belief on the part of the assaulted party that it 
was necessary for his own safety. In such cases the 
defence is purposely made, but the killing is not pur- 
posely done. It is simply the result of the defence. 
Runyan v. State, 57 Ind. 80 (26 Am. R. 52); Whart. 
Crim. Law, sec. 1019; Hor. & Thomp. Cases on Self- 
Defence, 492.’ (Emphasis added). 

“Thus, self-defense is available to the accused 
who accidentally kills his assailant while properly 
exerting force to assure his own safety. 

‘Second, and similarly, because the proper exer- 
cise of the right to defend oneself is a lawful act, 
such an act may satisfy the requirement that the ac- 
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cused be engaged in a lawful act when a killing oc- 
curs accidentally. This context is explained in a 
Virginia case, Valentine v. Commonwealth, supra 
[187 Va. 946, 953], 48 S.E.2d [264 (1948)] at 267-268, 
wherein that court quoted 40 C.J.S. Homicide § 112c, 
p. 981: 

‘‘ ‘Ordinarily the law of self-defense is not appli- 
cable in a case of a killing resulting from an act 
which was accidental and unintentional, particularly 
where the facts of the case are not such as would 
make such law applicable. However, where the de- 
fense of excusable homicide by misadventure is re- 
lied on, the principles of self-defense may be in- 
volved not for the purpose of establishing defense of 
self, but for the purpose of determining whether ac- 
cused was or was not at the time engaged ina lawful 
act; and it has been held that in such case the right, 
but not the law, of self-defense is invoked. Accused 
is entitled to an acquittal where he was lawfully act- 
ing in self-defense and the death of his assailant re- 
sulted from accident or misadventure, as where in 
falling he struck or overturned an object and there- 
by received injuries resulting in his death, or where 
in a struggle over the possession of a weapon it was 
accidentally discharged.’ (EHmphasis added).’’ 

Self-defense was the proper defense under the 
facts of the present case. If the force used was jus- 
tified, the act was not an unlawful one and the acci- 
dent flowing therefrom is excused. 

The trial court was required to instruct on the de- 
fense of self-defense, and the instructions requested 
by the defendant were properly refused. The facts 
show that in the course of the quarrel Drew at- 
tempted to hit the victim with a dangerous weapon. 
The only issue raised was whether the use of the gun 
was justified under the circumstances. That issue 
was submitted to the jury. 

The defendant next argues that it was error for the 
court to instruct on manslaughter, over her objec- 
tion. The evidence supports the giving of the in- 
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struction. It is undisputed that Shepherd died as a 
result of a shot fired from the gun held by Drew. 
The evidence shows that Shepherd and Drew were 
involved in a quarrel. The jury could find that Drew 
did not intend to shoot Shepherd but that Drew was 
in the commission of an unlawful act, an assault or 
an assault and battery, at the time the gun was dis- 
charged. Under these facts an instruction on the 
elements of both types of manslaughter as embodied 
in § 28-305(1) was proper. 

When, in a prosecution for murder, the evidence 
will support a finding of manslaughter, the trial 
court is required to give such an instruction. Neb. 
Rev. Stat. § 29-2027 (Reissue 1979) provides: ‘‘In all 
trials for murder the jury before whom such trial is 
had, if they find the prisoner guilty thereof, shall as- 
certain in their verdict whether it be murder in the 
first or second degree, or manslaughter; and if such 
person be convicted by confession in open court, the 
court shall proceed by examination of witnesses in 
open court, to determine the degree of the crime, 
and shall pronounce sentence accordingly.”’ 

In Bourne v. State, 116 Neb. 141, 216 N.W. 173 
(1927), we held the provisions of this statute to be 
mandatory. In State v. Worley, 178 Neb. 232, 132 
N.W.2d 764 (1965), it was held that it was not preju- 
dicial error to give an instruction on manslaughter 
in a prosecution for second degree murder. See, 
also, State v. Rowe, 210 Neb. 419, 315 N.W.2d 250 
(1982), in which § 29-2027 was held to require an in- 
struction on such lesser degrees of homicide as find 
support in the evidence. 

The defendant’s final contention on appeal is that 
it was error for the trial court to exclude certain evi- 
dence offered for the purpose of impeachment. In 
particular, Drew contends that it was error to ex- 
clude a taped statement given to police by Otis Cul- 
lum, a witness who was in the vicinity of 24th and 
Franklin at the time the killing occurred. In his 
statement to the police Cullum stated that he did not 
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see Drew make any motions with her hands. At 
trial he testified that he saw Drew raise her hands. 
On cross-examination Drew’s counsel read portions 
of the taped statement to Cullum. Cullum admit- 
ted that he did not tell the police what he had tes- 
tified to at trial. 

The issue was decided in State v. Packett, 206 Neb. 
548, 294 N.W.2d 605 (1980), which is controlling here. 
When a nonparty witness admits making earlier 
statements contradicting his testimony at trial, the 
earlier statements are not admissible for purposes 
of impeachment. 

There being no error, the judgment is affirmed. 

AFFIRMED. 


CEcO CORPORATION, APPELLANT, V. WILLIAM CROCKER, 
APPELLEE. 
345 N.W.2d 20 


Filed March 2, 1984. No. 83-503. 


1. Workmen’s Compensation: Appeal and Error. In reviewing find- 
ings of fact in workmen’s compensation cases, the Supreme Court 
is not free to weigh the facts anew. The findings of the compensa- 
tion court have the same force and effect as a jury verdict in a civil 
case a0 will not be set aside unless clearly wrong. 

A finding with regard to causation of an injury is 

one for determination by the fact finder; it will not be set aside un- 

less clearly wrong. 

: In testing the sufficiency of evidence to support 

findings of the Nebraska Workmen’s Compensation Court after re- 

hearing, the evidence must be considered in the light most favor- 
able to the successful party. 

. Asa general rule, where the record presents noth- 
ing more than conflicting medica! testimony, this court will not 
substitute its judgment for that of the compensation court. 

5. Workmen’s Compensation. Whether a plaintiff in a Nebraska 
Workmen’s Compensation Court case is totally and permanently dis- 
abled is a question of fact. 


Appeal from the Nebraska Workmen’s Compensa- 
tion Court. Affirmed. 
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Baylor, Evnen, Curtiss, Grimit & Witt, for appellant. 


Peter J. Hoagland of Schrempp, Hoagland & 
Gray, for appellee. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


HASTINGS, J. 

This is an appeal by the employer, Ceco Corpora- 
tion, from the Workmen’s Compensation Court on 
rehearing and judgment, which found William 
Crocker temporarily totally disabled from April 25, 
1978, to March 11, 1983, and continuing for an indefi- 
nite period of time. 

The compensation court on rehearing also ordered 
further vocational rehabilitation, payment of certain 
outstanding medical expenses, and an attorney fee 
in the amount of $1,500. Except for ordering pay- 
ment of an attorney fee and certain medical ex- 
penses, the award on rehearing affirmed the action 
of the one-judge court in awarding disability bene- 
fits. We affirm. 

On April 24, 1978, while working as a rough car- 
penter at the penal complex in Lincoln, William 
Crocker attempted to pull up a 100-pound frame 
when the 4-by-4 scaffolding he was standing on 
rolled, causing him to fall 21% to 3 feet to the ground. 
After being taken home by a coworker and later 
taken to the hospital that day by his wife, Mr. 
Crocker was given medication and released. On 
May 22, 1978, Dr. Gene Lewallen performed a partial 
hemilaminectomy to remove protruding portions of 
the disk at the L3-4 and L4-5 regions of the lower 
back. After surgery Mr. Crocker did not return to 
work because of the constant pain in his lower back 
and down his right leg. The pain has prevented Mr. 
Crocker from doing manual labor involving bending, 
lifting, and twisting, essential skills for a carpenter. 
Mr. Crocker has worked as a carpenter since 1952. 
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Dr. Lewallen, the orthopedic surgeon who per- 
formed the back operation, testified that other than 
some mild to moderate degenerative changes, there 
are no concrete physical findings to support the pa- 
tient’s complaints of back pain since the surgery. 
According to Dr. Lewallen, when he initially saw 
Crocker he believed Crocker had a spasm and was 
in real pain, but that after the disk surgery Crocker 
has not really demonstrated reflex changes, sensory 
loss, or measurable objective findings, other than 
findings on X-rays to indicate there is some de- 
generative arthritis in the lower back. Specifically, 
Dr. Lewallen opined, ‘‘I doubt that much of it [de- 
generative arthritis] was caused by the accident. 
He had about the same amount in his initial films 
[X-rays taken shortly after the accident].’’ 

Dr. George Hachiya, a board-certified psychiatrist 
and neurologist, who examined Crocker approxi- 
mately 18 months after the date of the accident, tes- 
tified the pain complained of exists because of 
‘neurological damage done—which occurred at the 
accident.’’ Dr. Hachiya, who has seen Crocker 68 
times between October 17, 1979, and March 4, 1983, 
observed a diminished ankle reflex on the right side, 
which led him to believe nerve root trauma existed. 
Dr. Hachiya further testified that Crocker had a cer- 
tain level of pain after the accident, which ‘‘is more 
or less with Mr. Crocker,’’ and that this pain can be- 
come aggravated by lifting movements, but that the 
X level of pain at the onset was caused by the acci- 
dent, which precipitated the problem. 

While Dr. Lewallen was unsure whether the acci- 
dent or degenerative changes were the cause of 
Crocker’s back problems, he was certain Crocker 
was unable to engage in carpentry or similar work, 
and for these reasons rated Crocker 50 percent per- 
manently disabled. Dr. Hachiya opined Crocker 
was 50 percent disabled overall psychologically and 
100 percent disabled in terms of gainful employ- 
ment. 
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It is noted Dr. Hachiya treated Crocker princi- 
pally for psychological depression but encountered 
numerous complaints about lower back pain. Evi- 
dence was also introduced to show that Crocker par- 
ticipated in a 2-week summer camp for his Army 
Reserve unit in 1981. No eyewitness accounts of 
what duties were performed in the summer camp 
were provided, although the claimant did admit to 
repairing a door during this time. Crocker claims 
he worked as a ‘‘tester,’’ watching recruits do push- 
ups, situps, and the 2-mile run, but was not partici- 
pating in any of these activities himself. Crocker 
resigned from the Army Reserve in March 1982. 

The appellant assigned as error: (1) That there 
is not sufficient evidence to support either the com- 
pensation court’s finding that a causal connection 
existed between the current back problems and the 
accident of April 24, 1978, or in awarding continuing 
total disability; and (2) That the compensation 
court erred in awarding vocational rehabilitation 
services, because the employee has waived his right 
to such services. ; 

In reviewing findings of fact in workmen’s com- 
pensation cases, the Supreme Court is not free to 
weigh the facts anew. The findings of the compen- 
sation court have the same force and effect as a jury 
verdict in a civil case and will not be set aside unless 
clearly wrong. Wilson Concrete Co. v. Rork, ante p. 
447, 343 N.W.2d 764 (1984); Randall v. Safeway 
Stores, 215 Neb. 877, 341 N.W.2d 345 (1983). 

A finding with regard to the causation of an injury 
is one for determination by the fact finder; it will not 
be set aside unless clearly wrong. Randall v. Safe- 
way Stores, supra; Aguallo v. Western Potato, Inc., 
208 Neb. 66, 302 N.W.2d 41 (1981); Hilt Truck Lines, 
Inc. v. Jones, 204 Neb. 115, 281 N.W.2d 399 (1979). 

It is also an established guideline that in testing 
the sufficiency of evidence to support findings of the 
Nebraska Workmen’s Compensation Court after re- 
hearing, the evidence must be considered in the light 
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most favorable to the successful party. Hatting v. 
Farmers Co-op Assn., 212 Neb. 242, 322 N.W.2d 423 
(1982). 

The testimony of Dr. Hachiya relating to his ex- 
aminations of Mr. Crocker indicated that, in Dr. 
Hachiya’s opinion, Mr. Crocker suffered ‘‘neuro- 
logical damage’”’ consisting of ‘‘nerve root trauma’’ 
which was caused by the accident. This opinion was 
based upon the objective neurological change of a di- 
minished ankle reflex on the right side. 

Even though conflicting evidence was presented to 
raise a reasonable doubt that the current pain was a 
result of degenerative arthritis and not the April 24, 
1978, accident, this court must adhere to the rule 
that where the record presents nothing more than 
conflicting medical testimony, this court will not 
substitute its judgment for that of the Workmen’s 
Compensation Court. Hamer v. Henry, 215 Neb. 805, 
341 N.W.2d 322 (1983). 

In light of this rule we cannot conclude the com- 
pensation court was clearly wrong in its finding that 
the present disability was caused by the accident. 

The appellant’s claim that there is insufficient evi- 
dence to sustain the finding of causation and the sub- 
sequent award of benefits is based upon the conten- 
tion that Dr. Hachiya’s testimony is without proba- 
tive value, since Dr. Hachiya treated Crocker for 
psychiatric disorders and not back difficulties. The 
appellant cites as authority the case of Spiker v. 
John Day Co., 201 Neb. 503, 270 N.W.2d 300 (1978), 
wherein the majority of this court reversed a com- 
pensation court finding and made the finding that 
there was a causal connection between an 
employee’s urinary tract infection and the injury. 
The compensation court’s finding in Spiker was 
based upon the testimony of a physician who had not 
examined or treated the patient, whose testimony 
was based entirely upon an examination of the rec- 
ord, and whose testimony was contrary to the testi- 
mony of the treating physicians. 
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The situation in this case is much different than in 
the Spiker case because, here, Dr. Hachiya, who is 
also a neurologist, made neurological observations 
during the course of some 68 visits between October 
17, 1979, and March 4, 1983. Although it is true Dr. 
Hachiya admitted Dr. Lewallen would best be able 
to address the cause of Crocker’s back problems, 
Dr. Hachiya is not prohibited from testifying about 
the issue of causation. In that regard Dr. Hachiya 
testified that, based on a reasonable degree of medi- 
cal certainty, Crocker’s ‘‘X level of pain, the onset, 
the pathology and the neurological findings I would 
say was secondary to the accident which precipi- 
tated the problem.”’ 

Appellant also contends the award of continuing 
temporary total disability benefits is contrary to the 
preponderance of the evidence, and the compensa- 
tion court erred in placing the burden of proof on the 
employer on the issue of the extent of the disability. 
Appellant refers to the order entered after rehear- 
ing, which said, ‘‘Although defendant [Crocker] may 
have been something less than totally disabled dur- 
ing the times he was engaged in National Guard 
training, the evidence is insufficient to enable the 
Court to determine during what periods of time the 
defendant was paid, and therefore the Court consid- 
ers the defendant as having been temporarily totally 
disabled at all times since his injury.”’ 

While, admittedly, the language in the order might 
be confusing, the compensation court did not shift 
the burden of proof. The court only points out con- 
flicting evidence exists, and notwithstanding the 
conflict, the burden to prove the extent of the dis- 
ability by a preponderance of the evidence is met. It 
should be remembered that whether a claimant ina 
Nebraska Workmen’s Compensation Court case is 
totally and permanently disabled is a question of 
fact. Paris v. J. A. Baldwin Mfg. Co., ante p. 151, 
342 N.W.2d 198 (1984); Boults v. Church, 200 Neb. 
319, 263 N.W.2d 478 (1978). Having found the claim- 
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ant Crocker to be temporarily totally disabled was 
not clearly wrong. 

The second assignment of error, that the compen- 
sation court erred in awarding vocational rehabilita- 
tion services, because the employee has waived his 
right to such services as a matter of law, is incor- 
rect. The appellant contends Crocker has, without 
reasonable cause, refused to undertake rehabilita- 
tion services because he failed to follow through 
with certain job applications provided to him by a 
professional rehabilitation counselor. 

Once again, a question of fact is presented: 
whether an employee continues to be entitled to vo- 
cational rehabilitation. Dr. Hachiya’s testimony at 
rehearing indicated Crocker was at that time not a 
candidate for rehabilitation because the motivation 
was not there due to his depression. However, he 
observed that such depression was 100 percent re- 
coverable and that, with continuing treatment, he 
felt that Crocker would be able to overcome that de- 
pression. 

The compensation court determined that Crocker 
remains entitled to rehabilitation, provided that if he 
should, without reasonable cause, fail or refuse to 
submit to evaluation and cooperate in a reasonable 
program of rehabilitation, the court may, on proper 
application, reduce or limit the amount of compen- 
sation otherwise payable under the Nebraska work- 
men’s compensation law. Such order is not unrea- 
sonable and is supported by competent evidence in 
the record. 

The determination of the Workmen’ s Compensa- 
tion Court was not clearly wrong, and its award on 
rehearing is affirmed. The appellee Crocker is 
awarded a fee of $1,000 for the services of his attor- 
ney in this court. 

AFFIRMED. 
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Filed March 2, 1984. No. 83-518. 


1. Appeal and Error. This court is not bound by the appellant’s as- 
signments of error, but can, at its option, address issues presented 
by plain error on the part of the trial court. 

2. Prior Convictions: Proof. In an enhancement proceeding the bur- 
den remains with the State to prove the prior convictions, and proof 
that the prior convictions were obtained in a proceeding wherein 
the defendant was either afforded counsel or informed of his right 
to counsel is a necessary part of that burden. 

3. Prior Convictions: Right to Counsel: Proof. Where a record is 
silent as to a defendant’s opportunity for counsel, we may not pre- 
sume that such rights were respected. 


Appeal from the District Court for Cedar County: 
FRANCIS J. KNEIFL, Judge. Reversed and remanded 
for further proceedings. 


Kathryn A. Olson, for appellant. 


Paul L. Douglas, Attorney General, and Ralph H. 
Gillan, for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

In his sole assignment of error the defendant- 
appellant, Mike Ellis, challenges his sentence as be- 
ing excessive. Because of a plain error, we do not 
reach that assignment; we reverse the judgment of 
the trial court and remand for further proceedings 
not inconsistent with this opinion. 

On September 4, 1979, an information was filed charg- 
ing that Ellis ‘‘did, on or about the 4th day of October 
A.D. 1978, . . . feloniously with intent to defraud make 
and deliver a check in the amount of $26.78 to the Ce- 
dar Motel, Randolph, Nebraska, drawn upon the ist 
State Bank of Randolph, Randolph, Nebraska know- 
ing at the time of such making that he did not have 
an account for such check in said bank, and 
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‘‘on or about February 6, 1976, said Mike Ellis was 
convicted of the offense of issuing a [sic] Insufficient 
Fund Check in the County Court of Cedar County, 
Nebraska, and the offense first above complained is a 
subsequent offense under Neb. Rev. Stat. 28-1212 (2) 
Reissue 1975... .”’ 

At the time in question Neb. Rev. Stat. § 28-1212 
(Reissue 1975), since repealed and replaced with 
Neb. Rev. Stat. § 28-611 (Reissue 1979) as of January 
1, 1979, provided: ‘‘Any person who, with intent to 
defraud, shall make or draw, utter or deliver any 
check, draft, assignment of funds, or order for the 
payment of money upon any bank, cooperative cred- 
it association, or other depository knowing, at the 
time of such making, drawing, uttering, or deliver- 
ing, that the maker or drawer has no account or de- 
posit in such bank, cooperative credit association, or 
depository, upon conviction thereof, shall be pun- 
ished as follows: (1) If such check, draft, order or 
assignment of funds so issued be for a sum not ex- 
ceeding seventy-five dollars, the person so convicted 
shall be fined in any sum not less than five dollars 
nor more than five hundred dollars, or shall be im- 
prisoned in the county jail not more than six months, 
or be both so fined and imprisoned, at the discretion 
of the court, and shall pay the costs of prosecution; 
or (2) if such check, draft, order or assignment of 
funds so issued be for a sum greater than seventy- 
five dollars, or if any person shall have been previ- 
ously convicted of issuing a check, draft, order or 
assignment of funds under one hundred dollars, the 
person so convicted shall be imprisoned in the Ne- 
braska Penal and Correctional Complex not exceed- 
ing ten years, or be imprisoned in the county jail not 
exceeding one year, or be fined not less than fifty 
dollars nor more than five thousand dollars, or be 
both so fined and imprisoned, at the discretion of the 
court. Any such instrument given in payment for 
lodging or other accommodations at any apartment 
house, hotel or motel shall be presumed to have 
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been given with intent to defraud, but such presump- 
tion may be rebutted.”’ 

On December 6, 1979, Ellis withdrew his prior plea 
of not guilty and entered one of guilty. This change 
in pleas was precipitated by an agreement with the 
Cedar County attorney, who promised to recom- 
mend that any sentence Ellis was to receive be 
served concurrently with sentences he was already 
serving. Ellis admitted writing a no-fund check to 
the Randolph motel. The trial judge then, after in- 
forming Ellis of the rights he was waiving by en- 
tering a guilty plea, accepted Ellis’ new plea. 

After reviewing the presentence report the trial 
judge sentenced Ellis to a term of not less than 1 nor 
more than 5 years at the Nebraska Penal and Cor- 
rectional Complex, to be served concurrently with 
two consecutive 6-month terms he was already serv- 
ing. 
In his brief before this court Ellis assigns as the 
sole error of the trial court the claim that the sen- 
tence he received was an excessive one. Due to the 
approach taken, we find it unnecessary to rule on 
that assignment of error. This court is not bound by 
the appellant’s assignments of error, but can, at its 
option, address issues presented by plain error on 
the part of the trial court. Neb. Rev. Stat. § 25-1919 
(Reissue 1979); State v. Prichard, 215 Neb. 488, 339 
N.W.2d 748 (1983). 

Under § 28-1212 (Reissue 1975) one convicted of is- 
suing a no-fund check for less than $75 could, absent 
the prior conviction specified in § 28-1212(2), only 
have been fined from $5 to $500, or imprisoned for no 
more than 6 months in a county jail, or have been 
both so fined and imprisoned. If a person previ- 
ously convicted under § 28-1212 of issuing a no-fund 
check for less than $100 was subsequently convicted 
of issuing a no-fund check not exceeding $75, that 
person might have been imprisoned in the penal 
complex for no more than 10 years, or imprisoned in 
the county jail for no more than 1 year, or fined not 
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less than $50 nor more than $5,000, or have been both 
so fined and imprisoned. 

So far as the record reflects, at the time Ellis’ 
guilty plea was accepted, the prosecution presented 
no evidence that Ellis had been previously convicted 
of issuing an insufficient-fund check of less than $100 
on February 6, 1976, as charged. While the trial 
judge made inquiry of the facts surrounding the 
Randolph motel check, he made no finding that Ellis 
had been previously convicted of issuing an insuf- 
ficient-fund check on February 6, 1976. Ellis’ pre- 
sentence report shows no February 6, 1976, convic- 
tion. That report reflects that on February 9, 1976, 
no-fund check charges were dropped by the Cedar 
County attorney. The presentence report does dis- 
close that Ellis was convicted of either no-fund or 
insufficient-fund check charges on three occasions 
prior to February 6, 1976; however, it does not dis- 
close the amounts of the checks, unless that can be 
inferred from the amount of restitution ordered, nor 
does it disclose whether Ellis had or waived counsel 
at those proceedings. 

In State v. Smith, 213 Neb. 446, 329 N.W.2d 564 
(1983), a case detailing the requisite proof for en- 
hancing the penalty for driving while intoxicated due 
to previous driving-while-intoxicated convictions, we 
held that in an enhancement proceeding the burden 
remains with the State to prove the prior convic- 
tions, and proof that the prior convictions were ob- 
tained in a proceeding wherein the defendant was ei- 
ther afforded counsel or informed of his right to 
counsel is a necessary part of that burden. See, 
also, State v. Ziemba, ante p. 612, 346 N.W.2d 208 
(1984); State v. Kucera, 215 Neb. 337, 338 N.W.2d 443 
(1983); State v. Tweedy, 209 Neb. 649, 309 N.W.2d 94 
(1981); Addison v. Parratt, 208 Neb. 459, 303 N.W.2d 
785 (1981). 

In State v. Feagin, 196 Neb. 261, 242 N.W.2d 124 
(1976), we held that a plea of guilty to a charge of 
third offense driving while intoxicated eliminated 
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the necessity of proof of the prior convictions or that 
they were attended by an admonition to the defend- 
ant that he was entitled to counsel, or was in fact 
represented by an attorney. We recently modified 
that rule in State v. Ziemba, supra, in recognition 
that the law regarding the validity of guilty pleas 
has undergone a metamorphosis since the time 
Feagin was decided. See the above-cited cases. 

While our opinion in Ziemba was concerned with 
the effect of Neb. Rev. Stat. § 39-669.07 (Cum. Supp. 
1982), what was stated therein is applicable to this 
case. ‘‘There is no requirement that the State prove 
a prior conviction by a transcript of the judgment if 
the defendant admits that he was in fact convicted 
as alleged in the complaint. However, in accepting 
such a waiver the trial court must address the de- 
fendant and ascertain that he was represented by 
counsel at the time of the prior conviction or waived 
his right to counsel.’’ Ziemba, supra at 620, 346 
N.W.2d at 214. 

In State v. Sare, 209 Neb. 91, 306 N.W.2d 164 (1981), 
we held that before a guilty plea to a felony could be 
accepted, there must be a factual basis for that plea. 
See, also, State v. LeGear, 187 Neb. 763, 193 N.W.2d 
763 (1972); ABA Standards for Criminal Justice 
§ 14-1.6 (1982). We also held that the factual basis 
could be supplied by inquiry of the defendant, in- 
quiry of the county attorney, or examination of the 
presentence report. A necessary component of that 
factual basis, in cases where an enhanced penalty, 
amounting to incarceration due to prior convictions, 
is imposed, is that those prior convictions relied 
upon be obtained in a situation where the defendant 
was informed of and given the opportunity to exer- 
cise the right to counsel. The factual basis of a 
guilty plea to a crime charged under an enhanced 
penalty provision such as § 28-1212(2) (Reissue 1975) 
is not supplied by a record silent as to whether the 
prior convictions were obtained by affording the de- 
fendant an opportunity to exercise his sixth amend- 


704 216 NEBRASKA REPORTS 


ment right to counsel. ‘‘Where a record is silent as 
to a defendant’s opportunity for counsel, we may not 
presume that such rights were respected.’’ State v. 
Smith, supra at 449, 329 N.W.2d at 566. 

The record in the present case is silent in that re- 
gard, and, pursuant to the sixth amendment to the 
U.S. Constitution and article I, § 11, of the Constitu- 
tion of the State of Nebraska, Ellis’ conviction must 
be reversed. 

REVERSED AND REMANDED FOR FURTHER 
PROCEEDINGS. 


Tue First NATIONAL BANK AND TRUST COMPANY OF 
NorRTH PLATTE, A NATIONAL BANKING CORPORATION, 
APPELLEE, V. GARNET I. LEHL, APPELLANT, NEBRASKA 
WESTERN SERVICE Co., INC., A CORPORATION, ET AL., 
APPELLEES. 

345 N.W.2d 25 


Filed March 2, 1984. No. 83-551. 


Records: Appeal and Error. In the absence of a bill of exceptions it 
will be presumed that the evidence sustained the findings of the 
trial court. The only issue that can be considered is whether the 
pleadings support the judgment. 

Appeal from the District Court for Keith County: 

KEITH WINDRUM and JOHN P. MurpuHy, Judges. Af- 
firmed. 


Patrick B. Hays, for appellant. 


Donald BE. Girard of Girard and Gale, for appellee 
Bank. 


KrivosHaA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


WHITE, J. 

This is an appeal from a judgment of foreclosure 
and subsequent sale of mortgaged real estate. 

Appellant urges two errors on appeal: The court 
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erred (1) in refusing to allow an answer to be filed 
out of time, and (2) in confirming the sale. We af- 
firm. 

There is no bill of exceptions. Assuming that the 
court abused its discretion in refusing to allow the 
appellant to file an answer out of time (a question- 
able assumption, since the tendered answer con- 
tained in the transcript admits the execution of the 
note and mortgage and pleads no affirmative de- 
fenses), the appellant waived the error by consent- 
ing in writing to the entry of the decree. In the brief 
the appellant simply ignores the execution of the 
consent. The assigned error is without merit and to- 
tally frivolous. 

The appellant did not appear at the hearing on 
confirmation, did not request the court to set aside 
the sale, but simply appealed. In Caynor v. Caynor, 
213 Neb. 143, 144, 327 N.W.2d 633, 634 (1982), we said: 
‘“‘No bill of exceptions has been filed in this case. 
The applicable rule is that in the absence of a bill of 
exceptions it will be presumed that the evidence sus- 
tained the findings of the trial court. The only issue 
that can be considered is whether the pleadings sup- 
port the judgment.”’ 

The pleadings support the finding of the trial court 
that a subsequent sale would not realize a greater 
amount. Therefore, the judgment must be affirmed. 

AFFIRMED. 


CHARLES G. MARTIN ET AL., APPELLEES, V. JOSEPH A. 
KOZUSZEK ET AL., APPELLANTS. 
345 N.W.2d 26 


Filed March 2, 1984. No. 83-697. 


1. Adverse Possession: Quiet Title: Appeal and Error. On appeal 
to this court of an order quieting title by adverse possession, we re- 
view the record de novo without reference to the factual findings 
made in the lower court, giving weight to the fact, when the facts 
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are in dispute, that the trial judge had the opportunity to experi- 
ence the demeanor of the witnesses and had the opportunity to view 
the premises in dispute. 

2. Adverse Possession: Quiet Title: Proof. In order to prevail ina 
suit to quiet title based upon adverse possession, the party claiming 
such title is required to prove by a preponderance of the evidence 
that the possession has been actual, continuous, exclusive, notori- 
ous, and adverse under a claim of right for at least a 10-year 
period. 

3. Boundaries: Adverse Possession: Proof. The placement of a 
fence within one’s boundary line does not lead to the relinquish- 
ment of ownership of lands outside the fence, without an addi- 
tional showing that those lands outside the fence have been used 
by the neighboring landowner under a claim of ownership for the 
requisite period of time. 


Appeal from the District Court for Seward County: 
Bryce BartTu, Judge. Reversed and remanded with 
directions to dismiss. 


David L. Kimble of Souchek & Kimble, for appel- 
lants. 


Kent F. Jacobs of Blevens, Blevens & Jacobs, for 
appellees. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


CAPORALE, J. 

Joseph and Sandra Kozuszek, defendants below, 
appeal from the district court’s order quieting title 
to a strip of land in the plaintiffs, Charles and Bessie 
Martin, owners of a parcel of land adjacent to that 
held by the Kozuszeks. The district court found that 
the Martins and their predecessors had established 
title to the disputed territory by adverse possession 
for the required 10-year period, and enjoined the 
Kozuszeks from preventing the replacement of a 
fence by the Martins on the boundary between the 
adjoining parcels. We reverse, remand, and direct 
dismissal. , 

On appeal to this court of an order quieting title by 
adverse possession, we review the record de novo 
without reference to the factual findings made in the 
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lower court. In undertaking this review we do give 
weight to the fact, when the facts are in dispute, that 
the trial judge had the opportunity to experience the 
demeanor of the witnesses and had the opportunity 
to view the premises in dispute. Horky v. Schriner, 
215 Neb. 498, 340 N.W.2d 1 (1983); Stricker v. Knaub, 
215 Neb. 372, 338 N.W.2d 757 (1983); O’Keefe Ele- 
vator v. Second Ave. Properties, ante p. 170, 343 
N.W.2d 54 (1984). 

The facts in this case are apparently not in dis- 
pute. Charles and Bessie Martin, husband and wife, 
hold title to the west half of Lots 1, 2, 3, 4, and 5 of 
Block 4, Beaver Crossing, Seward County, Nebraska 
(west half). They took title pursuant to a warranty 
deed from Mildred Miller, the daughter of and per- 
sonal representative of the estate of Anna Albrecht. 
Albrecht and her husband received their title by a 
deed executed and recorded in 1949. Joseph and 
Sandra Kozuszek are the fee holders of the east half 
of Lots 1, 2, 3, 4, and 5 of Block 4, Beaver Crossing, 
Seward County, Nebraska (east half). They re- 
ceived their title by a warranty deed executed and 
recorded in 1976. 

In 1949, when the Albrechts moved upon the west 
half, a fence was in place separating it from the east 
half. This fence extended the length of the property 
and was erected by the then owners of the east half. 
The fence was placed about 3.5 feet inside the west 
boundary of the east half. In the early 1950s the 
north 67.5 feet of the fence were removed. The 
Kozuszeks caused a survey of their land to be made 
in 1976, and then placed a chain link fence along the 
north 67.5 feet of their western border. This fence 
runs along a line parallel to and seven-tenths of a 
foot inside the boundary. 

In 1982 the Martins wished to replace the original 
fence with a new one. This new fence was to be 
placed upon the entire length of the original fence 
line, which was 3.5 feet outside the Martins’ eastern 
boundary and upon the land described in the Kozus- 
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zeks’ deed. The Kozuszeks protested when the fence 
installers arrived, and this action ensued. 

In order to prevail in a suit to quiet title based 
upon adverse possession, the party claiming such ti- 
tle is required to prove by a preponderance of the 
evidence that the possession has been actual, con- 
tinuous, exclusive, notorious, and adverse under a 
claim of right for at least a 10-year period. Berg- 
lund v. Sisler, 210 Neb. 258, 313 N.W.2d 679 (1981). 

While the Martins have established that at least 
the southern portion of the fence has been in place 
since not later than 1949, they have not shown any 
use of the disputed territory. They offer no testi- 
mony, nor does their witness, Mildred Miller, con- 
cerning the uses, if any, to which the 3.5-foot strip in 
question has been put. This lack of proof is fatal to 
their claim. 

‘In Linch v..Nichelson, 178 Neb. 679, 134 N.W.2d 796 
(1965), we held that the placement of a fence within 
one’s boundary line does not lead to the relinquish- 
ment of ownership of lands outside the fence, with- 
out an additional showing that those lands outside 
the fence have been used by the neighboring land- 
owner under a claim of ownership for the requisite 
period of time. We reaffirmed that rule in the re- 
cent case of Horky v. Schriner, supra. While the 
trial judge viewed the premises involved herein, and 
may have observed at that time the uses to which 
the Martins were putting the disputed territory, that 
momentary view tells us nothing about the 10-year 
period prior to his tour. 

Since the Martins have failed to establish that 
their use, if any, of the disputed territory was with 
the requisite elements of adverse possession for the 
required period of time, their claim must fail. Ac- 
cordingly, the order quieting title in the Martins and 
enjoining the Kozuszeks is reversed and the matter 
remanded to the court below for dismissal. 

REVERSED AND REMANDED WITH 
DIRECTIONS TO DISMISS. 
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STATE OF NEBRASKA, APPELLEE, V. MICHAEL Ei. NEAL, 
APPELLANT. 
346 N.W.2d 218 


Filed March 9, 1984. No. 82-693. 


Pleas: Constitutional Rights. Defendants are entitled to be informed 
of the nature of the charges against them, the right to assistance of 
counsel, the right to confront witnesses against them, the right toa 
jury trial where otherwise authorized, and the privilege against 
self-incrimination. 


Appeal from the District Court for Douglas Coun- 
ty: Pau. J. Hickman, Judge. Affirmed. 


Garrett Law Office, for appellant. 


Paul L. Douglas, Attorney General, and Frank J. 
Hutfless, for appellee. 


KrivoswA, C.J., BoSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

Michael E. Neal was convicted of robbery and use 
of a firearm upon his plea of guilty entered in the 
Douglas County District Court and was sentenced to 
consecutive terms in the Nebraska Penal and Cor- 
rectional Complex of not less than 14 nor more than 
50 years on the robbery charge and to not less than 5 
nor more than 20 years on the firearm charge. Neal 
appeals his conviction and sentence. We affirm. 

Neal was arraigned on April 15, 1982, on the 
charges of robbery and use of a firearm in that rob- 
bery. At his arraignment Neal entered a plea of not 
guilty to each of the charges. After giving serious 
thought to withdrawing his not guilty pleas and dis- 
cussing such withdrawal of the not guilty pleas with 
his attorney, Neal decided to withdraw his not guilty 
pleas and to plead guilty to each of the charges on the 
morning of his jury trial, namely, September 9, 1982. 
Outside the presence of a jury which had been em- 
paneled for trial, Neal entered a plea of guilty to the 
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charges of robbery and use of a firearm in the com- 
mission of that robbery. 

The trial court told Neal that his guilty pleas could 
be withdrawn until such pleas were accepted by the 
court, and also informed Neal about the various 
pleas which could be entered instead of a plea of 
guilty. Upon inquiry by the court Neal acknowl- 
edged he was taking Tofranil and Centrax pre- 
scribed by his physician. (There is nothing in the 
record indicating the medications adversely affected 
Neal’s mental processes involved in entering his 
pleas of guilty.) While he did not know the identity 
of the first President of the United States, Neal knew 
that Ronald Reagan was the current President of the 
United States. Neal understood the court’s explana- 
tion about the various pleas which could be entered 
regarding the charges against him. The trial court 
then informed Neal about each requirement for a 
proper plea under State v. Tweedy, 209 Neb. 649, 309 
N.W.2d 94 (1981). The court also informed Neal about 
possible sentences which could be imposed upon con- 
viction, including mandatory consecutive sentences 
under the circumstances. When Neal stated to the 
court that he did not understand how he could be 
guilty of using a firearm during the robbery because 
he was not holding a gun, the court thoroughly ex- 
plained aiding, abetting, and using a firearm during 
a robbery. After that explanation Neal acknowl- 
edged his understanding of the nature of the 
charges against him. Neal told the court that he 
had talked with his attorney about all possible de- 
fenses to the charges and was satisfied with his at- 
torney’s representation. The court found beyond a 
reasonable doubt that Neal understood his rights and 
freely, voluntarily, knowingly, and _ intelligently 
waived all rights accorded Neal under the law. 

After the trial court had explained all elements of 
the charges to be proved by the State with evidence 
beyond a reasonable doubt, but before accepting 
Neal’s plea, the court asked Neal whether he com- 


STATE v. NEAL 711 
Cite as 216 Neb. 709 


mitted the offenses charged, and Neal answered, 
“Yeah.’’ However, when the court inquired about 
Neal’s participation in robbing the store, Neal said 
he went into the store merely to order a sandwich. 
According to Neal, while he was in the store, two 
individuals, Bray and Brooks, entered the store with 
a gun, at which point Neal ran from the store. The 
court refused to accept Neal’s guilty plea and rein- 
stated a not guilty plea on behalf of Neal, and a short 
recess was taken. 

Later, still outside the presence of the jury, Neal 
said he wanted to tell the court about the facts and 
circumstances of the robbery, that is, Neal wanted 
to resume the court’s interrupted inquiry about a 
factual basis to the charges. Neal told the court 
that as part of a plan of Bray, Brooks, and Neal, 
Neal entered the store for the purpose of distracting 
a clerk. While Neal was talking to the clerk about 
warming a sandwich he had ordered, Bray and 
Brooks entered the store. Brooks, brandishing a 
nickel-plated, .38-caliber revolver, demanded money 
from the store clerk. The clerk opened the register, 
money was taken, and Neal, with his accomplices, 
ran out of the store. 

The trial court found there was a sufficient factual 
basis for accepting Neal’s pleas of guilty to the 
charges of robbery and use of a firearm in the com- 
mission of that robbery. At this inquiry by the trial 
court Neal said he still wanted to plead guilty to both 
charges. After Neal again said he was acting freely 
and voluntarily in entering his pleas of guilty and, 
further, that Neal was freely and voluntarily waiv- 
ing rights accorded a defendant under the law, the 
court accepted Neal’s guilty pleas to both charges, 
found Neal guilty of the crimes charged, and de- 
ferred sentencing until completion of a presentence 
investigation ordered by the trial court. 

On September 22, 1982, the trial court sentenced 
Neal to a term of not less than 14 nor more than 50 
years on the robbery charge and to a term of not 
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less than 5 nor more than 20 years on the firearm 
charge. The sentences on the robbery and firearm 
charges ran consecutively, and those sentences were 
consecutive to sentences previously imposed for 
Neal’s convictions for robberies of two other busi- 
ness establishments, namely, a sentence of 3 to 5 
years for one of the additional robberies and a sen- 
tence of 7 to 10 years for the other robbery. 

In his appeal Neal contends (1) the sentences im- 
posed in this case are excessive and constitute cruel 
and unusual punishment, (2) there was no factual 
basis for his guilty plea to the charges, and (3) his 
pleas were not made knowingly and intelligently. 

‘‘[D]Jefendants are entitled to be informed of the 
nature of the charges against them, the right to as- 
sistance of counsel, the right to confront witnesses 
against them, the right to a jury trial where other- 
wise authorized, and the privilege against self-in- 
crimination. A voluntary and intelligent waiver of 
these rights must affirmatively appear from the 
record.” State v. Tweedy, 209 Neb. 649, 655, 309 
N.W.2d 94, 98 (1981). 

Upon a review of the entire record in this case, we 
hold that Neal’s guilty pleas were entered in compli- 
ance with the requirements of State v. Tweedy, 
supra. We note the court did not inform Neal about 
his right to be represented by counsel during the 
proceedings, but the record does reflect that Neal at 
all times in every proceeding was in fact repre- 
sented by an attorney from the Douglas County pub- 
lic defender’s office. To hold that it is error upon a 
court’s failure to inform a defendant of his right to 
counsel when a defendant has the benefit of counsel 
before the court and acknowledges that his counsel’s 
representation has been satisfactory would be the 
epitome of slavish technicality. Neal’s repeated ac- 
knowledgments before the trial court that he fully 
understood the proceedings, the effects of his pleas, 
and the rights he was waiving negative any claim 
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that Neal did not fully comprehend the nature of the 
proceedings. 

Neal’s claim that the sentences imposed are ex- 
cessive or constitute cruel and unusual punishment 
is without any legitimate foundation or merit what- 
soever. 

Although Neal’s criminal history is of recent vin- 
tage, spanning a period of some 5 years before con- 
viction in this case, Neal’s record is extensive and 
reflects a pattern of increasingly dangerous crimi- 
nal activity. Among Neal’s previous convictions are 
offenses and dates of sentencing as follows: false 
information (4/15/77, 1/21/80); three convictions for 
disorderly conduct (11/15/79, 11/24/80, 11/10/81); at- 
tempted fraud (12/4/79); four charges of theft by un- 
lawful taking (7/3/80, 6/25/81, 9/9/81, 11/10/81); and 
trespassing (4/6/82). In addition to those convic- 
tions and before sentencing in the present case, a 
jury convicted Neal of a March 30, 1982, robbery, for 
which Neal was sentenced to 3 to 5 years in the Ne- 
braska Penal and Correctional Complex. Further, 
in another trial, likewise before sentencing in the 
present case, a jury had convicted Neal of a March 
8, 1982, robbery of still another business establish- 
ment. Neal was sentenced to 7 to 10 years for that 
March 8 robbery. The sentences for the two previ- 
‘ous convictions were consecutive. 

It is a well-settled rule that the court on appeal 
will not disturb a sentence imposed within the limits 
prescribed by statutes unless there has been an 
abuse of discretion on the part of the trial court im- 
posing the sentence. See State v. Parks, 212 Neb. 
635, 324 N.W.2d 673 (1982). Conviction for robbery 
is punishable by imprisonment for a term of 1 to 50 
years. See Neb. Rev. Stat. §§ 28-324 and 28-105 (Re- 
issue 1979). Conviction for use of a firearm to com- 
mit a felony is punishable by imprisonment for a 
term of 1 to 20 years, by a fine of $25,000, or by both 
such imprisonment and fine. See Neb. Rev. Stat. 
§§ 28-1205 and 28-105 (Reissue 1979). Neb. Rev. Stat. 
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§ 83-1,105(1) (Reissue 1981) provides that ‘‘the mini- 
mum limit fixed by the court shall not be less than 
the minimum provided by law nor more than one- 
third of the maximum term, and the maximum limit 
shall not be greater than the maximum provided by 
law.’’ In view of the relevant information presented 
to the trial court concerning Neal, we cannot say 
that the trial court abused its discretion in imposing 
the sentences in this case. The sentences are not ex- 
cessive and do not violate constitutional prohibi- 
tions, state or federal, against cruel and unusual 
punishment. The judgment of the district court is 
affirmed in all respects. 
AFFIRMED, 


CLINTON HASENAUER ET AL., APPELLANTS, V. OLIVER L. 
DURBIN ET AL., APPELLEES. 
346 N.W.2d 695 


Filed March 9, 1984. No. 83-002. 


1. Pretrial Conferences. The purpose of a pretrial conference is to 
simplify the issues, to amend pleadings when necessary, and to 
avoid unnecessary proof of facts at trial. To that end litigants 
must adhere to the spirit of the procedure and are bound by the 
pretrial order to which no exception has been taken. 

2. Trial: Appeal and Error. Questions not presented or passed upon 
by the trial court will not be considered by this court on appeal. 

3. Contracts. A contract complete in itself will be conclusively pre- 
sumed to supersede and discharge another one made prior thereto 
between the same parties concerning the same subject matter 
where the terms of the latter are inconsistent with those of the 
former so that they cannot subsist together. 

4. Contracts: Consideration. There is a sufficient consideration for 
a promise if there is any benefit to the promisor or any detriment 
to the promisee. A benefit need not necessarily accrue to the 
promisor if a detriment to the promisee is present, and there is a 
consideration if the promisee does anything legal which he is not 
bound to do or refrains from doing anything which he has a right to 
do, whether or not there is any actual loss or detriment to him or 
actual benefit to the promisor. 
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Appeal from the District Court for Lincoln Coun- 
ty: KEITH WINDRUM, Judge. Affirmed. 


Jess C. Nielsen of Nielsen & Birch, for appellants. 
Baskins & Rowlands, for appellees. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


SHANAHAN, J. 

Clinton and Mary Hasenauer and Albert and Ar- 
nella Corliss filed suit against Oliver and Mildred 
Durbin in the Lincoln County District Court, namely, 
a suit seeking specific. performance of an agreement 
to convey real estate, and damages. Summary 
judgment was granted to Durbins, and the suit was 
dismissed by the court. We affirm. 

Hasenauers lived at Wallace, Nebraska. Corlisses 
lived at Yuma, Colorado, where Albert Corliss was a 
farmer and rancher, and a realtor licensed in Colo- 
rado. Albert Corliss is the brother of Mary Hasen- 
auer. Oliver Durbin is a retired farmer living in 
North Platte. 

On March 14, 1979, the personal representative of 
the estate of Berniece A. Moore, deceased, held a 
real estate auction at the Lincoln County Courthouse 
to sell estate land consisting of approximately 1,040 
acres of pasture. 

At the auction a mutual friend introduced Oliver 
Durbin to Clinton Hasenauer and Albert Corliss. As 
bidding progressed at the auction and while Durbins 
were bidding on the entire tract of 1,040 acres, 
Hasenauer and Corliss indicated their interest in ac- 
quiring the south half of Section 27, a part of the 
tract on which Durbins were bidding. Hasenauer 
and Corliss claim that an agreement was reached 
with Oliver Durbin during the auction, namely, 
Hasenauer and Corliss would receive the south half 
of Section 27 for a payment of $301.50 per acre for 
the half-section, if Durbins were successful bidders 
on the entire tract. Durbins were high bidders, and 
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at the conclusion of the auction paid a downpayment 
to the estate, 15 percent of the Durbin bid. 

Shortly after the auction on March 14, Durbins, 
Hasenauers, and Corlisses went to Durbins’ resi- 
dence, where Oliver Durbin signed and delivered to 
Hasenauers the following receipt: 

**3-14-79 

$7,236 

Received of Clinton or Mary Hasenauer Seven Thou- 
sand Two Hundred Thirty Six & no/100 Dollars. 15% 
of South 160 acres of Sec. 27-9-33. Balance of 
$41,004.00 on this 160 acres when papers are finished 
by Att Don Pederson. All paper, revenue stamps 
and split abstract cost at expense of buyer. 


phone 532-0874 /s/ 0. L. Durbin 
Buyer /s/ Clinton Hasenauer 601 South Elm 
/s/ Mary L. Hasenauer No. Platte, Nebr.’’ 


Oliver Durbin contemporaneously gave the same 
form of receipt to Albert and Arnella Corliss. In ex- 
change for the receipts, Oliver Durbin received sep- 
arate checks from Hasenauers and Corlisses. Each 
of the two checks was dated March 14, 1979, and was 
in the amount of $7,236, as indicated by the receipts. 

There was no contact involving Durbins, Hasen- 
auers, and Corlisses until March 20 when the parties 
met at an attorney’s office in North Platte. Early 
on the morning of March 20, Oliver Durbin gave the 
attorney some information concerning the Hasen- 
auer-Corliss transaction. When the parties arrived 
at the attorney’s office at midmorning on March 20, 
a Memorandum prepared by the attorney was sub- 
mitted for inspection by Durbins, Hasenauers, and 
Corlisses. Among the terms of sale contained in this 
initial memorandum was a ‘‘buy-back’’ provision, 
namely, before there was a sale of the south half of 
Section 27 during a period of 15 years from March 
14, 1979, the land would first be offered to Durbins at 
$301.50 per acre. In the course of the meeting on 
March 20, Durbins also demanded ‘‘water protec- 
tion,’’ that is, irrigation on the south half of Sec- 
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tion 27 would be stopped pending determination of 
the cause of any water deficiency in stock or domes- 
tic wells on Durbin land adjacent to the half section 
in question. Later in the course of the morning on 
March 20, a second memorandum was prepared and 
signed by each of the parties before a notary public. 
In addition to the provision for ‘‘water protection,”’ 
as proposed by Durbins, the second memorandum . 
contained a ‘‘buy-back’’ arrangement existing for a 
period of 10 years from March 14, 1979, at $301.50 per 
acre, and a reservation of a 30-foot right-of-way 
across the Hasenauer-Corliss half section to Dur- 
bins’ land lying north of the half section. There is 
no question that the parties read, signed, and ac- 
knowledged this second memorandum on March 20. 

On April 10 the personal representative of the 
Moore estate delivered a deed to Oliver Durbin. On 
April 23 Hasenauers and Corlisses met with Oliver 
Durbin in the attorney’s office in North Platte. 
Hasenauers and Corlisses had sought financing from 
the Federal Land Bank of North Platte to buy the 
half section. However, when a representative of the 
federal land bank noticed the ‘‘buy-back’’ provision 
in the agreement of March 20, he indicated that any 
federal land bank loan to Hasenauers and Corlisses 
would have to be ‘‘restructured,’’ that is, Hasen- 
auers and Corlisses would have to provide additional 
security for the federal land bank loan. Eventually, 
additional security was supplied and the loan was 
approved. 

On April 27 the attorney placed a telephone call to 
Albert Corliss in Colorado. In that telephone con- 
versation Corliss refused to go through with the 
March 20 agreement due to the ‘‘water reservation.’’ 
Shortly after and on the same day as the attorney’s 
telephone call to Albert Corliss, Hasenauer also re- 
fused to complete the transaction in view of Corliss’ 
refusal to carry out the agreement of March 20. 

Durbins never gave a deed to Corlisses or 
Hasenauers, and on June 5 Durbins returned the 
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March 14 checks to Hasenauers and Corlisses. Ac- 
companying return of the checks was a request by 
Durbins that any personal property of Hasenauers 
or Corlisses be removed from the half section. Dur- 
bins gave Hasenauers and Corlisses until May 28, 
1979, to perform the agreement of March 20, 1979. 

The next event concerning the real estate transac- 
tion occurred on June 13, 1980, when Hasenauers and 
Corlisses' sued Durbins for specific performance 
based on the agreement claimed to have been 
achieved on March 14, and also sought damages for 
Durbins’ failure to convey the real estate. In their 
answer to the petition Durbins alleged the written 
agreement signed by the parties on March 20, 1979, 
and recited that any prior agreement between the 
parties was ‘‘merged”’ into the March 20 agreement 
which was the ‘‘sole agreement”’ of the parties. In 
their reply Hasenauers and Corlisses did not raise 
any affirmative defense to the agreement of March 
20. 

At a pretrial conference on June 21, 1982, the trial 
court determined that the nature of the action was 
specific performance and that the issues were: (1) 
Whether there was an agreement between the par- 
ties for acquisition of the real estate; (2) The terms 
of such agreement; (3) Whether the agreement of 
March 20 was a complete written agreement super- 
seding any agreement existing before March 20; and 
(4) Whether there was consideration for the agree- 
ment of March 20. None of the parties objected to 
the pretrial conference order. 

Durbins, on June 28, moved for summary judg- 
ment. On October 28 the trial court found there 
were no issues of material fact involved in the litiga- 
tion; that the written contract of March 20 was un- 
disputed; that any agreement prior to March 20 was 
executory; that no new consideration was required 

-to amend or merge any prior agreement in relation 
to the agreement of March 20; and that, in any 
event, changes made by the written agreement of 
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March 20 constituted new consideration to support 
the March 20 agreement of the parties. After grant- 
ing summary judgment to the defendants, the trial 
court dismissed the plaintiffs’ action. 

As assigned errors in their appeal, Hasenauers 
and Corlisses claim: (1) The March 20 agreement 
was not controlling between the parties; (2) Absence 
of new consideration for the March 20 agreement; 
(3) Fraud by Durbins caused loss of bargained bene- 
fits to Hasenauers and Corlisses; (4) The terms of 
the March 20 agreement were unconscionable; (5) 
The March 14 agreement should have been en- 
forced; and (6) An issue of material fact existed pre- 
cluding a summary judgment. 

The purpose of a pretrial conference is to simplify 
the issues, to amend pleadings when necessary, and 
to avoid unnecessary proof of facts at trial. To that 
end litigants must adhere to the spirit of the proce- 
dure and are bound by the pretrial order to which no 
exception has been taken. See, Tober v. Hampton, 
178 Neb. 858, 1386 N.W.2d 194 (1965); Western Pipe & 
Supply, Inc. v. Heart Mountain Oil Co., Inc., 179 
Neb. 858, 140 N.W.2d 813 (1966). The only issues 
emerging from the pretrial conference related to the 
effect of the March 20 agreement, the availability of 
specific performance, and the question of considera- 
tion for the March 20 agreement. Before their ap- 
peal to this court, Hasenauers and Corlisses have 
never raised any affirmative defense to the March 
20 agreement or to the effect of that contract. Un- 
der the circumstances presented we will consider 
only the issues formulated at the pretrial conference 
and will not consider issues not presented to and dis- 
posed of by the trial court. ‘‘The rule is well settled 
that questions not presented or passed upon by the 
trial court will not be considered by this court on ap- 
peal.”” Guynan v. Guynan, 208 Neb. 775, 781, 305 
N.W.2d 882, 886 (1981): See, also, Hdquist v. Com- 
mercial Sav. & Loan Assn., 191 Neb. 618, 217 N.W.2d 
82 (1974). 
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‘‘Where a later contract is entered into between 
the same parties in relation to the same subject mat- 
ter as the earlier one, and fully covers the terms of 
the earlier one, the later contract supersedes the 
earlier one which is deemed merged in it....’’ 17A 
C.J.8. Contracts § 382 at 452 (1963). See, also, 
Vaughn & Co. v. Saul, 143 Ga. App. 74, 237 S.E.2d 622 
(1977). 

‘‘A contract complete in itself will be conclu- 
sively presumed to supersede and discharge another 
one made prior thereto between the same parties 
concerning the same subject matter where the 
terms of the latter are inconsistent with those of the 
former so that they cannot subsist together.’’ De- 
Filipps v. Skinner, 211 Neb. 801, 803-04, 320 N.W.2d 
737, 738-39 (1982). See, also, Price v. Platte Valley 
Public Power and Irrigation District, 139 Neb. 787, 
298 N.W. 746 (1941); Hagerbaumer v. Hagerbaumer 
Brothers, Inc., 208 Neb. 618, 305 N.W.2d 4 (1981); 
Goings v. Gerken, 200 Neb. 247, 263 N.W.2d 655 
(1978); 6 A. Corbin, Corbin on Contracts § 1293 
(1962). 

‘* ‘Any or all parts of a transaction prior to or con- 
temporaneous with a writing intended to record 
them finally are superseded and made legally inef- 
fective by the writing.’’’ (Emphasis omitted.) 
Loving Co. v. Latham, 20 N.C. App. 318, 329, 201 
S.E.2d 516, 523 (1974). See, also, South Texas Land 
Co. v. Sorensen, 199 Iowa 699, 202 N.W. 552 (1925). 

‘« ‘There is a sufficient consideration for a promise 
if there is any benefit to the promisor or any detri- 
ment to the promisee. A benefit need not neces- 
sarily accrue to the promisor if a detriment to the 
promisee is present, and there is a consideration if 
the promisee does anything legal which he is not 
bound to do or refrains from doing anything which 
he has a right to do, whether or not there is any 
actual loss or detriment to him or actual benefit to 
the promisor.’’’ Phelps v. Blome, 150 Neb. 547, 555, 
35 N.W.2d 93, 97 (1948). 
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Regarding any question about consideration to 
support the March 20 contract, Hasenauers and Cor- 
lisses have painted themselves into a legal corner. 
The existence of the March 20 contract is undis- 
puted. If the events of March 14 culminated in an 
agreement of the parties, then all rights and benefits 
under the March 14 agreement were surrendered 
when the parties entered the subsequent agreement 
of March 20. The new promises embodied in the 
March 20 agreement and the relinquishment or for- 
bearance of any antecedent rights resulting from the 
March 14 agreement supplied consideration to 
support the new contract entered on March 20, 1979. 
See, also, In re Estate of Griswold, 113 Neb. 256, 202 
N.W. 609 (1925); Asmus v. Longenecker, 131 Neb. 
608, 269 N.W. 117 (1936). 

Whatever agreement may have been achieved by 
the parties before March 20 or may have resulted 
from the encounter on March 14, it is beyond any 
question that the written contract of March 20 super- 
seded and discharged any prior agreement involving 
Durbins, Hasenauers, and Corlisses. The terms of 
the March 20 agreement of the parties control and 
dispose of the issues in this case because there is no 
effective and enforceable agreement of the parties 
except the written contract of March 20, which 
Hasenauers and Corlisses have repudiated. 

Based on the pleadings, issues, and relevant evi- 
dence presented, there was no genuine issue of any 
material fact concerning the contractual relation- 
ship and responsibilities of Durbins, Hasenauers, 
and Corlisses with respect to the real estate trans- 
action. Durbins were entitled to a favorable judg- 
ment as a matter of law. Cf., Reifschneider v. Ne- 
braska Methodist Hospital, 212 Neb. 91, 321 N.W.2d 
445 (1982); Manzer v. Pentico, 209 Neb. 364, 307 
N.W.2d 812 (1981). The judgment of the district 
court in granting summary judgment to Durbins and 
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dismissing the action of Hasenauers and Corlisses is 
correct and is affirmed. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. LAVERN E. 
PLYMATE, APPELLANT. 
345 N.W.2d 327 
Filed March 9, 1984. No. 83-004. 


1. Criminal Law: Evidence: Prior Acts: Proof. Evidence of other 
crimes, wrongs, or acts is not admissible to prove the character of 
a person in order to show that he acted in conformity therewith. It 
may, however, be admissible for other purposes, such as proof of 
motive, opportunity, intent, preparation, plan, knowledge, identity, 
or BDBenee of mistake or accident. 

2. : . Evidence of other crimes may be 

admitted ina criminal prosecution where the evidence is so related 
in time, place, and circumstances to the offense or offenses 
charged as to have substantial probative value in determining the 
guilt of the accused. The balancing of the need for ‘‘other-crimes”’ 
evidence against the possible prejudice to the defendant is within 
the appropriate discretion of the trial court. 

3. Criminal Law: Evidence: Appeal and Error. Assumed error in 
the ruling on the admission of evidence which did not injuriously af- 
fect the substantial rights of the accused is not grounds for re- 
versal. 


Appeal from the District Court for Douglas Coun- 
ty: Paut J. Hickman, Judge. Affirmed. 


Thomas M. Kenney, Douglas County Public De- 
fender, and Stanley A. Krieger, for appellant. 


Paul L. Douglas, Attorney General, and Henry M. 
Grether ITI, for appellee. 


KrivosHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


WHITE, J. 

This is an appeal of a judgment of conviction and 
sentence on a charge of sexual assault in the first 
degree. Neb. Rev. Stat. § 28-319 (Reissue 1979). Up- 
on conviction by a jury the court sentenced the de- 
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fendant to a term of from 7 to 12 years in the Ne- 
' pbraska Penal and Correctional Complex. 

Two errors are assigned: (1) That the court im- 
properly admitted into evidence, by stipulation of 
the parties, testimony that the defendant made ad- 
missions to a newspaper reporter concerning com- 
mission of over 300 sexual assaults; and (2) That the 
court improperly admitted into evidence hearsay 
testimony of prior acts of the defendant. 

For approximately 2 weeks prior to May 1, 1982, 
the 12-year-old victim, hereby referred to as Terry, 
became acquainted with the defendant, LaVern E. 
Plymate. The evidence disclosed that the defendant 
was 43 years old at the time he first encountered 
Terry in Hanscom Park in South Omaha on April 23, 
1982. Terry, his brother, and his mother were fish- 
ing at the Hanscom Park lagoon when they met Ply- 
mate. After a conversation the defendant and Terry 
went to a store, where defendant bought pop and 
bait and gave it to Terry. Shortly thereafter, on the 
same day, the defendant decided to buy Terry and 
his younger brother new fishing poles, more pop, 
and other fishing equipment. Terry again met Ply- 
mate in Hanscom Park the next day, and on the fol- 
lowing day, while at the park with his brother and a 
friend, Plymate offered to take the three children to 
a movie. Also on that day he purchased a bicycle 
for Terry, and he promised to buy the other two boys 
bicycles later. The defendant and the three boys 
then went to a movie. Finally, on Saturday, May 1, 
1982, Plymate and Terry met early that morning. 
The purpose was for Terry to accompany Plymate 
to a bar and grill, where Plymate worked, to clean 
out a cooler. Plymate purchased breakfast for the 
two. They then rode the bus to Wendy’s Bar and 
Grill. While Plymate was cleaning the cooler in the 
bar, Terry played video games with money fur- 
nished by Plymate. Later, the two took a bus to a 
movie at Westroads shopping center, and defendant 
gave Terry additional money to play games at a 
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game arcade. The two then took a bus to the de- 
fendant’s apartment. It was in the defendant’s 
apartment that the alleged assault took place. 

According to Terry’s testimony, Plymate sat down 
next to him on a couch and began fondling Terry’s 
penis. Plymate forcibly took Terry to his bedroom. 
While in the bedroom, the defendant exposed Ter- 
ry’s penis and sucked on it. During the act, Ply- 
mate evidently bit Terry’s penis. When the act was 
completed, Terry was released and given $10 with 
directions not to tell anybody about what happened. 
The day after the assault Terry called his mother in- 
to the bathroom, where he was taking a bath, to 
show her the teeth marks the defendant left on his 
penis. Terry told his mother the happenings at the 
defendant’s apartment. Monday, following the inci- 
dent, when Plymate showed up at Terry’s home, his 
mother called the police. The defendant was ar- 
rested and charged with first degree sexual assault. 

No error is claimed in the jury instructions, nor is 
there an argument that the evidence is not sufficient 
to sustain the conviction. Defendant’s principal 
complaint arises over a stipulation of certain facts 
which was entered into by the parties and received 
in evidence over the objection of defendant’s coun- 
sel. The subject of the stipulation was a description 
of an interview an Omaha World-Herald reporter, 
Steven Stingley, conducted with the defendant 
shortly before April 12, 1981. In the interview, as 
published in the World-Herald, Plymate admitted to 
sexually assaulting more than 300 children prior to 
an incarceration in 1962. In giving suggestions for 
detecting, preventing, and coping with child mo- 
lestation, Plymate described his approaches to the 
children. He stated that he gave all the children he 
molested a lot of money and gifts and that the chil- 
dren also liked to spend a large amount of time 
alone with him. 

Neb. Rev. Stat. § 27-404(2) (Reissue 1979) of the 
Nebraska Evidence Rules provides that ‘‘[e]vidence 
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of other crimes, wrongs, or acts is not admissible to 
prove the character of a person in order to show that 
he acted in conformity therewith. It may, however, 
be admissible for other purposes, such as proof of 
motive, opportunity, intent, preparation, plan, knowl- 
edge, identity, or absence of mistake or accident.”’ 
Concerning the admissibility of such evidence, we 
have previously said: ‘‘ ‘[I]t is a matter left to the 
discretion of the trial court as to whether the prior 
offenses are sufficiently similar to the one charged 
in the case on trial so that evidence thereof has pro- 
bative value.’ ’’ (Emphasis omitted.) State v. Ellis, 
208 Neb. 379, 393, 303 N.W.2d 741, 750 (1981). 

In State v. Hitt, 207 Neb. 746, 749, 301 N.W.2d 96, 99 
(1981), this court stated that ‘‘[s]exual crimes have 
consistently been classified as those in which evidence 
of other similar sexual conduct has been recognized 
as having independent relevancy, and courts general- 
ly hold that evidence of other sex offenses by the de- 
fendant may be admissible, whether the other offense 
involves the complaining witness or third parties.”’ 

If the issue in the instant case was simply the ad- 
missibility and connection of a 20-year-old crime 
with a current crime, we would have no hesitancy in 
declaring that it would not be sufficiently related in 
time that the probative value would outweigh the 
prejudicial effect. See People v. Thomas, 20 Cal. 3d 
457, 573 P.2d 433, 143 Cal. Rptr. 215 (1978), where the 
court held, in a prosecution of a father for commit- 
ting lascivious acts with his daughter and step- 
daughter, that evidence that the father committed a 
similar act with another daughter between 10 and 18 
years previously was not admissible. 

We have here, however, a unique situation where 
the defendant, under the guise of giving advice to 
parents, is a self-admitted assaulter of over 300 chil- 
dren. In the defendant’s statement, which was pub- 
lished less than 1 year from the date of this of- 
fense, he resurrects and makes current a plan or 
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scheme identical to that alleged in this case. 

In Irvin v. State, 617 P.2d 588 (Okla. Crim. 1980), 
the defendant was convicted of first degree murder 
of an armored car driver. The.court held that evi- 
dence the defendant had stated, 8 months prior to 
the offense, that he might be able to plan an ar- 
mored car robbery and that whoever drove the ve- 
hicle would have to die was admissible as being in- 
dicative of defendant’s plan and intent to commit the 
alleged crime. See, also, State v. Mastracchio, 112 
R.1. 487, 312 A.2d 190 (1973). 

In State v. Desilets, 96 N.H. 245, 73 A.2d 800 (1950), 
involving the commission of unnatural and lascivi- 
ous acts committed upon a minor, evidence that the 
defendant used gifts, promises, threats, an assault, 
and false statements on prior occasions was admis- 
sible to show a plan by which the defendant ‘‘ ‘took 
the boy over.’ ’’ Id. at 247, 73 A.2d at 802. 

Persuaded by the authorities cited herein, we hold 
that where a defendant has detailed a plan or 
scheme to commit a crime and ultimately carries 
out that plan or scheme, evidence concerning the 
same is admissible to show the defendant’s plan and 
intent to commit the alleged crime. 

The second claimed error is that of the admission 
of the evidence of a conversation between the victim 
and a friend in which the friend allegedly told the 
victim and others that the defendant ‘‘did this to 
some other boys, too.’’ The statement, if offered to 
prove the truth of the assertion, was unquestionably 
hearsay and not admissible. However, Neb. Rev. 
Stat. § 29-2308 (Reissue 1979) provides in pertinent 
part: ‘‘No judgment shall be set aside, or new trial 
granted, or judgment rendered in any criminal case, 
on the grounds of misdirection of the jury, or the im- 
proper admission or rejection of evidence ... if the 
Supreme Court, after an examination of the entire 
cause, shall consider that no substantial miscarriage 
of justice has actually occurred.’’ , 

The matter arose in the following context. The de- 
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fense counsel inquired of the victim whether a con- 
versation between the victim, the victim’s friend, 
the friend’s father, and the victim’s mother took 
place, possibly to impeach the credibility of the vic- 
tim as to the reasons for the disclosure of the alleged 
assault. The apparent purpose of defendant’s coun- 
sel was to raise the possible inference that the idea 
of calling the assault to the attention of the victim’s 
mother was triggered by the conversation with the 
victim’s friend. The prosecution then inquired, in 
an apparent attempt to rehabilitate the victim, what 
the conversation was. It is difficult to determine 
from the record the purpose for which the statement 
was offered. Even if the statement was hearsay, 
however, we conclude that it was harmless error. 
The defendant had previously admitted to being a 
sexual deviant of monstrous proportions, had will- 
ingly exposed his record, and had made it current to 
the public at large, and the prosecution quite prop- 
erly brought that matter before the jury. The re- 
ceipt of a hearsay statement concerning some other 
boys, too, must be considered, in view of the self-pro- 
claimed offenses of the defendant, harmless, indeed. 

Therefore, there being no error in the record suffi- 
cient to reverse, the decision of the trial court is af- 
firmed. 

AFFIRMED. 

GRANT, J., dissenting. 

I respectfully dissent. Over objection of defend- 
ant as to admissibility, statements made by defend- 
ant to a newspaper reporter in an interview in April 
1981 were admitted into evidence. In the interview 
defendant stated that prior to an incarceration in 
1962 the story of his life included more than 300 sexu- 
al assaults on children, and ‘‘How can you tell if 
your child is being molested? Maybe all children 
wouldn’t act the same but all my victims did. From 
my experiences the child wanted to spend a lot of 
time alone with me and go everywhere I went. 
They started to rebel against their parents. They 
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brought home a lot of money and unnecessary gifts. 
The children were no longer cautious around stran- 
gers. They were too friendly.” 

In the case at bar defendant is not charged with 
being a person who has sexually assaulted many 
children. He is charged with the specific crime of 
sexual assault in the first degree on a 12-year-old 
boy on May 1, 1982. Defendant has pleaded not guil- 
ty, is presumed to be innocent until proven guilty, 
and is entitled to a fair trial. 

The only possible basis for admitting the defend- 
ant’s statement appears to me to be Neb. Rev. Stat. 
§ 27-404(2) (Reissue 1979). The first sentence of that 
statute, in my judgment, describes exactly what this 
disputed evidence tends to prove in this case, and 
why such evidence is not admissible: ‘‘Evidence of 
other crimes, wrongs, or acts is not admissible to 
prove the character of a person in order to show that 
he acted in conformity therewith.”’ 

To justify the admission of this statement, then, 
the statement must be fitted into the exceptions 
carved out of that statute. It must be determined 
that the statements were admissible as evidence 
which would establish proof of ‘‘motive, opportunity, 
intent, preparation, plan, knowledge, identity, or ab- 
sence of mistake or accident.’’ In its brief the State 
contends that the statement was admissible because 
it showed ‘‘modus operandi”’ or ‘“‘pattern of seduc- 
tion,’’ and because the statement bore on defend- 
ant’s intent. My objection is that I think it is wholly 
improper to attempt to prove plan or intent by a gen- 
eral statement concerning general conduct 20 years 
before the specific crime at issue. 

As set out in State v. Ellis, 208 Neb. 379, 390, 303 
N.W.2d 741, 749 (1981): ‘‘ ‘The ‘‘other-crimes’’ rule 
is a rule of relevance and such evidence is ordinarily 
prejudicial because prior criminal] activity is irrele- 
vant to the proof of the commission of a specific 
crime....’’’ See, also, State v. Coca, ante p.76, 341 
N.W.2d 606 (1983). 
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Likewise, in Ellis, supra at 392-93, 303 N.W.2d at 
750, this court quoted at length from Sall v. State, 157 
Neb. 688, 61 N.W.2d 256 (1953): ‘‘ ‘The extent to 
which the discretion of the trial court will be allowed 
to be exercised in this regard has not been fixed by 
any decision of this court. Probably it cannot be but 
depends upon the facts of each case. ... In State v. 
Siddoway, 61 Utah 189, 211 P. 968, it was held: ‘‘No 
exact limitation of time can be fixed as to when an- 
other offense tending to prove the intent of the act 
charged is remote. The decision of that question 
must depend upon the circumstances of the particu- 
lar case, and whether evidence is too remote or not 
is a question whose decision is largely in the sound 
discretion of the trial court.”...’ ”’ 

I suggest that in the case at bar we have approved 
the extension of the time relevancy of ‘‘other 
crimes’”’ to a period of 20 years. I think that is far 
too great a span of time and that the trial court 
abused its discretion in permitting the introduction 
of defendant’s statements. There has to be some 
time that is too remote, and it seems that 20 years 
should qualify. 

In this connection it is of interest to note that in 
State v. Dandridge, 209 Neb. 885, 890, 312 N.W.2d 286, 
291 (1981) (a case where the defendant sought to in- 
troduce evidence of allegedly similar crimes com- 
mitted while defendant was in custody), the State of 
Nebraska argued ‘‘that the subsequent robberies 
were too remote in time or not sufficiently similar to 
the Burger King robbery for the evidence to be ad- 
missible.’’ The two robberies referred to occurred 2 
months and 4 months, respectively, after the crime 
in that case. 

Aside from the remoteness of the offenses, there 
appears to be another bar to the admission of de- 
fendant’s statement. In State v. Johnson, 205 Neb. 
778, 781, 290 N.W.2d 205, 206 (1980), we said, ‘‘Evi- 
dence of other crimes may be admitted in a criminal 
prosecution where the evidence is so related in time, 
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._place, and circumstances to the offense or offenses 
charged as to have substantial probative value in de- 
termining the guilt of the accused.’’ To the same ef- 
fect in State v. Coca, supra at 80, 341 N.W.2d at 609, 
we said, ‘‘Evidence of other crimes is admissible 
where there are unique, almost ‘signature-like’ simi- 
larities between them and the offense charged, or 
the evidence is otherwise so related in time, place, 
and circumstances to the offense charged as to have 
substantial probative value in determining the guilt 
of the accused.”’ 

All the cases seem to refer to specific crimes at 
specific times and places. In the instant case, due 
to the generality of the defendant’s admissions, 
there is no fair opportunity to make a judgment as to 
the ‘‘time, place, and circumstances’”’ of the earlier 
offenses, or to fairly determine the ‘‘signature-like’’ 
similarities of the earlier offenses. Thus, it is im- 
possible to make a fair judgment on the similarity of 
the earlier offenses to the instant case. 

With regard to defendant’s second assignment of 
error, in its brief the State summarizes its position 
by entitling that section as follows: ‘THE TRIAL 
COURT PROPERLY ADMITTED INTO EVI- 
DENCE TESTIMONY BY THE VICTIM OF THE 
ASSAULT THAT HE OVERHEARD PERSONS SAY 
THE DEFENDANT HAD COMMITTED SIMILAR 
PRIOR ACTS.’’ To read this statement is to con- 
clude that the trial court indeed did err in this re- 
spect, and no more need be said except to determine 
whether the admission was ‘‘harmless error.’’ The 
court’s decision on that question is controlled largely 
by the fact that defendant’s admission as to over 300 
sexual assaults, committed 20 years before, ren- 
dered this particular error harmless, in that the im- 
proper hearsay testimony only involved an addi- 
tional few boys. That logic may be sound, but since 
I believe the admission of defendant’s statement 
was error, I do not have the predicate for the logical 
admission of this very prejudicial statement. There 
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is also the point that if the jury were at all inclined 
to think that perhaps events of 20 years ago were not 
dispositive of this case, then improperly admitted 
evidence of recent other crimes might well carry the 
day for conviction. 

It seems that often when prosecutors for the State 
have a strong case, as they did in this instance, the 
temptation is irresistible to ‘‘paint the lily’’ and try 
to make the strong case overwhelming. I feel the 
function of the courts should be to keep the State’s 
evidence in proper legal bounds and leave the mat- 
ter to the jury for a decision not colored by improper 
evidence. I suspect the answer would be the same, 
without the necessity of bending the law out of 
shape, in order to avoid the retrial of a defendant 
who has established himself as a thoroughly despic- 
able person. 

I believe the trial court erred both in admitting de- 
fendant’s statement and in admitting the hearsay 
testimony from the victim. I think both rulings 
were an abuse of discretion and constituted preju- 
dicial error. The case should be remanded for a 
new trial. 


HAVEN HOME INCORPORATED, DOING BUSINESS AS HAVEN 
HoME OF KENESAW, APPELLANT, V. DEPARTMENT OF 
PUBLIC WELFARE OF THE STATE OF NEBRASKA ET AL., 
APPELLEES. 
346 N.W.2d 225 


Filed March 9, 1984. No. 83-025. 


1. Administrative Law: Constitutional Law. Administrative agency 
classifications are constitutional where no constitutionally pro- 
tected right of status is significantly impaired, and where the clas- 
sification bears a rational relationship to a legitimate state inter- 
est. 

2. Administrative Law: Presumptions: Proof. A rebuttable pre- 
sumption of validity attaches to actions of administrative agencies; 
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the burden of proof rests with the party or parties challenging the 
action of an administrative agency. 

3. Social Security: Medical Assistance. In enacting the amendment 
to the Social Security Act which requires that a state’s plan for 
long-term health care assistance provide for payment of skilled 
nursing facilities’ and intermediate care facilities’ services on a 
reasonable cost-related basis, Congress intended that the states 
have freedom both to define allowable cost items and to set a value 
on the reasonable cost of such items. 

4. Social Security: Medical Assistance: Appeal and Error. This 
court may not substitute its judgment for that of the Nebraska De- 
partment of Public Welfare in determining which method is prefer- 
able to determine a reasonable cost-related basis for reimbursing 
long-term health care facilities. 

5. Soclal Security: Medical Assistance. A state is not obligated to 
participate in the medicaid program; however, once it has volun- 
tarily elected to participate, the state must comply with federal 
standards. 


Appeal from the District Court for Lancaster 
County: Paut D. Empson, Judge. Affirmed. 


Wright Rembolt Milligan & Berger, for appel- 
lant. 


Paul L. Douglas, Attorney General, and Royce N. 
Harper, for appellees. 


KRIvosHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


WHITE, J. 

This is an appeal from a judgment of the district 
court for Lancaster County which affirmed the de- 
termination of the Nebraska Department of Public 
Welfare (DPW) that appellant, Haven Home Incor- 
porated, doing business as Haven Home of Kenesaw, 
was overpaid $50,948.59 in medicaid reimbursements 
by the DPW for fiscal year 1979. We affirm. 

For purposes of this opinion we are concerned only 
with applicable state and federal law in effect for 
1979. 

Title XIX of the Social Security Act, 42 U.S.C. 
§§ 1396 et seq. (Supp. IV 1965-68), and regulations 
promulgated thereunder, created the medical assist- 
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ance program known as Medicaid. Appellee John 
E. Knight is the past director of the DPW, the state 
agency designated to administer the medicaid pro- 
gram in Nebraska. The federal-state medicaid pro- 
gram requires states wishing to participate in the 
program to submit a state plan which meets the con- 
ditions specified in the Social Security Act and in the 
applicable federal regulations. In 1976 Nebraska 
adopted the Nebraska Medical Assistance Program 
(Plan). The Plan is a comprehensive set of regula- 
tions setting forth how the state and federal funds 
will be distributed to medical care providers. The 
federal government approved Nebraska’s plan in 
1976. 

Interim payments to qualified medical care pro- 
viders are made pursuant to the Plan, during any 
given year, based upon estimated reasonable 
charges. At the end of the year the DPW audits the 
financial records of each health care provider, and 
retroactive adjustments are made through refund or 
additional payment to bring the amounts paid into 
balance with amounts due under the Plan. 

Haven Home is a licensed intermediate care facil- 
ity located in Kenesaw, Nebraska. During 1979, 
Haven Home operated a service for mentally re- 
tarded patients, some of whom were qualified med- 
icaid recipients. (This service will be referred to 
as ICF-MR.) In retroactively calculating Haven 
Home’s reimbursement rate for 1979, the finance 
and accounting division of the DPW determined that 
Haven Home had been paid $50,948.59 in excess re- 
imbursements. Haven Home appeals the district 
court’s order, which affirmed the DPW’s determina- 
tion of overpayment. 

Haven Home first argues that the formula used to 
reduce the 1979 medicaid reimbursement is invalid 
as a matter of law because it was never promul- 
gated in accordance with the requirements of state 
and federal law. In support of their contention 
Haven Home argues that the formula used to com- 
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pute the retroactive adjustment, specifically 
§ 1400(b) of the Nebraska Public Welfare Manual, 
IX-6000, Supp. A (Rev. July 1, 1976), was never 
promulgated, approved, or filed in accordance with 
the provisions of the Administrative Procedures Act 
(Act), Neb. Rev. Stat. §§ 84-901 et seq. (Reissue 
1976), nor was § 1400(b) published in conformity with 
42 C.F.R. § 447.306(c) (1979), which states in part: 
“Tf proposed rates or rate formulas provide for 
retroactive downward adjustments, the [state], in 
publishing the proposed rates or rate formu- 
las ...must state the deficiencies under which an 
adjustment would be made and the amount or per- 
centage rate of the adjustment.”’ 

Section 1400(b) of the Plan states in part: ‘‘In 
computing the provider’s total allowable cost appor- 
tionment, total inpatient days shall be the greater of 
the actual occupancy or 85% of total licensed bed 
days. For new construction (entire facility or bed 
additions) total inpatient days shall be the greater of 
actual occupancy or 50% of total licensed bed days 
available due to new construction during the first 
year of operation, commencing with the first day pa- 
tients are admitted for care. Total inpatient days 
shall be days on which the patient occupies the bed 
at midnight, the bed is held for hospital or convales- 
cent leave.’’ Neb. Pub. Welfare Man., IX-6000, 
Supp. A, § 1400(b) at 4. 

Haven Home concedes that § 1400(b), as set forth 
above, has been duly promulgated in accordance 
with the Act. It contends, however, that because 
neither an algebraic computation nor a clear expla- 
nation of the application of the section can be found 
in the Plan, it does not meet the state or federal 
publication requirements. 

There is no doubt that § 1400(b) of the Plan is a 
rule or regulation that must be properly promul- 
gated as provided in the Act. See State ex rel. Ne- 
braska Nurses Assn. v. State Board of Nursing, 205 
Neb. 792, 290 N.W.2d 453 (1980). The issue then be- 
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comes, To what degree of specificity must a rule or 
regulation be set forth in order to be valid? 

The Nebraska Plan is a complex and comprehen- 
sive set of rules and regulations dealing with the 
specialized area of health care and health care reim- 
bursement under state and federal law. Any specif- 
ic provision of the Plan must be read in context 
with the entire Plan and with cognizance of to whom 
that provision applies. Limitations on reimburse- 
ment for allowable costs are set out in § 1400 of the 
Plan, § 1400(b) being the minimum occupancy re- 
quirement of 50 percent for new construction and 85 
percent for other facilities. There is no evidence in 
the record which reflects that Haven Home did not 
understand the method in which § 1400(b) applied. 
Section 1400(b) is outlined in sufficient detail as to 
allow interested parties to decide whether to seek 
more information on the section’s particular as- 
pects. : 

The regulation is not so obscure that a reasonably 
competent administrator could not determine both 
the total bed capacity and the occupancy rate. 
Through the use of simple multiplication and divi- 
sion, with only three variables, total reimburse- 
ment can be easily calculated. The regulation is not 
defective. 

Appellant next contends that it was denied equal 
protection of the law because § 1400(b) creates an 
improper, irrebuttable presumption that nursing 
homes that are not at least 85-percent occupied (or 
50-percent in the case of new construction) are inef- 
ficient and uneconomical. 

Generally, an irrebuttable presumption may not 
be used if the presumption is not necessarily or uni- 
versally true and the state has reasonable alterna- 
tive means for making the decision. Vilandis v. 
Kline, 412 U.S. 441, 93 S. Ct. 2230, 37 L. Ed. 2d 63 
(1973). Social welfare legislation and regulation, 
however, is treated differently by the courts. Clas- 
sifications are upheld where no constitutionally pro- 
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tected right of status is significantly impaired, and 
where the classification bears a rational relationship 
to a legitimate legislative goal. In such cases clas- 
sifications to avoid the administrative difficulty of 
individual determinations in every case are proper, 
even though the classifications adopted are neither 
necessarily nor universally true. Weinberger v. Sal- 
fi, 422 U.S. 749, 95 S. Ct. 2457, 45 L. Ed. 2d 522 (1975); 
Richardson v. Belcher, 404 U.S. 78, 92 S. Ct. 254, 30 
L. Ed. 2d 231 (1971); Flemming v. Nestor, 363 U.S. 
603, 80 S. Ct. 1367, 4 L. Ed. 2d 1435 (1960). 

The equal protection test, as applied to the instant 
case, requires only that in establishing the reim- 
bursement rates the DPW’s classification have some 
“reasonable basis.’’ It is not  unconsitutional 
merely because the classification is not made with 
mathematical nicety or because in practice it re- 
sults in some inequity. Dandridge v. Williams, 397 
U.S. 471, 90 S. Ct. 1153, 25 L. Ed. 2d 491 (1970). A 
legislative classification must be sustained if it is ra- 
tionally related to a legitimate government interest. 
U.S. Dept. of Agriculture v. Moreno, 413 U.S. 528, 93 
S. Ct. 2821, 37 L. Ed. 2d 782 (1973). 

A presumption of validity attaches to the actions 
of administrative agencies. While the presumption 
is rebuttable, the burden of proof rests with the 
party challenging the agency’s action. Alabama 
Nursing Home Ass’n v. Harris, 617 F.2d 388 (5th Cir. 
1980). 

In the guise of insisting that § 1400(b) creates an 
impermissible, irrebuttable presumption, the appel- 
lant is trying to shift the burden of proof to the DPW 
to justify the decision made. The ultimate details of 
the reimbursement plan are within the authority of 
the DPW. This court may not substitute its judg- 
ment for that of the DPW in determining which 
method or methods are preferable in reimburse- 
ments for ICF-MR services. The DPW is not obli- 
gated to justify why it arrived at an 85-percent mini- 
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mum occupancy requirement instead of one set at 80 
percent or 90 percent. 

Haven Home concedes that the State has a legiti- 
mate interest in maintaining efficiently and econom- 
ically operated nursing homes. It then has the 
burden of proof to show that the minimum occu- 
pancy requirement of § 1400(b) is not rationally re- 
lated to that interest. The burden of proof is not 
met, however, merely by maintaining that ‘‘things 
could have been done differently.’’ Disregarding 
the assertions made by counsel for Haven Home, the 
record is conspicuously absent of any evidence that 
the minimum occupancy requirement is not ration- 
ally related to the State’s interest. The reason for 
the occupancy requirement is obvious. Certain 
fixed expenses continue, irrespective of the number 
of occupants. If there is an unusually low occu- 
pancy rate, the private patients and the State (on be- 
half of the welfare recipients) pay a disproportion- 
ate share of expenses. 

Appellant next contends that the Nebraska reim- 
bursement rate structure violates the supremacy 
clause of article VI of the U.S. Constitution, in that 
§ 1400(b) deprives it of medicaid reimbursement 
payments to which it was entitled under the 
standards set by Title XIX of the Social Security Act 
and the regulations promulgated thereunder. Spe- 
cifically, Haven Home alleges that the Nebraska 
Plan violates 42 U.S.C. § 1396a(a)(13)(E) (Supp. III 
1973), and 42 C.F.R. § 447.302(b) (1979), in that the 
Plan fails to adequately reimburse it for allowable 
cost in operating an ICF-MR unit. 

A state is not obligated to participate in the medic- 
aid program. However, once it has voluntarily 
elected to participate in the program, the state must 
comply with federal standards. Alabama Nursing 
Home Ass’n v. Harris, supra; Country Club Home, 
Inc. v. Harder, 228 Kan. 756, 620 P.2d 1140 (1980). 

In 1972 Congress amended Title XIX of the Social 
Security Act to require that a state plan for long- 
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term health care assistance provide ‘‘for payment of 
the skilled nursing facility and intermediate care 
facility services provided under the plan on a rea- 
sonable cost related basis, as determined in accord- 
ance with methods and standards which shall be 
developed by the State on the basis of cost-finding 
methods approved and verified by the Secretary [of 
HEW].’’ Social Security Amendments of 1972, Pub. 
L. No. 92-603, § 249(a), 86 Stat. 1329, 1426 (1972) 
(codified as amended at 42 U.S.C. § 1396a(a)(13)(E) 
(Supp. III 1973)). 

Title 42 C.F.R. § 447.302(b) (1979) provides that 
‘‘[p]ayment rates must not be set lower than rates 
that the [state] reasonably finds to be adequate to 
reimburse in full the actual allowable costs of a 
facility that is economically and efficiently oper- 
ated.”’ 

Title 42 U.S.C. § 1396a(a)(30) (Supp. IV 1965-68) re- 
quires the state ‘‘to assure that payments... are 
not in excess of reasonable charges consistent with 
efficiency, economy, and quality of care.”’ 

Congress intended that state authorities, in devel- 
oping methodologies for reasonable cost-related re- 
imbursement, have great flexibility in the areas of 
cost-finding and rate-setting. The legislative history 
indicates that states are to be free to experiment 
with methods and standards for payment that would 
be simpler and less expensive than the complex 
medicare reasonable-cost formula. See S. Rep. No. 
1230, 92d Cong., 2d Sess. 287 (1972). 

Under Title XIX the state is not required to reim- 
burse a provider for every allowable cost. Minn. 
Ass’n of Health Care Facilities, etc., 602 F.2d 150 
(8th Cir. 1979); Unicare Health Facilities, Inc. v. 
Miller, 481 F. Supp. 496 (N.D. Ill. 1979). 

We cannot say as a matter of law that the use of 
the 85-percent (50-percent for new construction) 
minimum occupancy requirement of § 1400(b) re- 
sults in unreasonable rates for reimbursement 
which are not in accordance with federal law and 
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regulations. As noted previously, states are allowed 
great flexibility to experiment in developing meth- 
ods of determining reasonable cost-related rates. 
This court, absent good cause, may not substitute its 
decision for that of the DPW. In the recent case of 
Mississippi Hosp. Ass’n, Inc. v. Heckler, 701 F.2d 511 
(5th Cir. 1983), a minimum occupancy requirement 
not unlike § 1400(b) was upheld as not being viola- 
tive of the federal law. 

We also note that providers of health care services 
such as Haven Home are not required to participate 
in Nebraska’s medicaid program. In application, 
‘the Plan is nothing more than a unilateral contract 
between the DPW and the participating health care 
provider. As such, those providers who do wish to 
participate are bound by reimbursement provisions 
of the Plan, as long as those provisions are not 
arbitrary or capricious or violative of federal law. 
The medicaid program is not designed to protect 
health care providers from the consequences of their 
business decisions or from business risks. 

Viewing the record as a whole, we are satisfied that 
the minimum occupancy requirement of § 1400(b) 
was properly promulgated under both federal and 
state law and that it is not violative of the equal pro- 
tection or supremacy clause of the U.S. Constitution. 

The judgment of the district court is correct, and 
it is affirmed. 

AFFIRMED. 


ROBERT TODD SCHAEFER, APPELLEE, V. DENNIS 
MCCREARY, DOING BUSINESS AS MCCREARY BROs, 
REGENCY MOTORS, AND WILLIAM CURTIS BONHAM, 
APPELLANTS. 

345 N.W.2d 821 


Filed March 9, 1984. No. 83-090. 


1, Damages. With respect to the matter of loss of future earnings, 
the determination as to the appropriate amount is based upon such 
factors as the plaintiff's age, life expectancy, health, habits, oc- 
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cupation, talents, skill, experience, training, and industry. 

Future loss of earnings is not necessarily measured by the 

plaintiff's calling or income at the time of the injury. 

There is no mathematical formula for the translation of 
pain and suffering and permanent disability into terms of dollars 
and cents. It is a matter left largely to the discretion of the jury, 
which saw the witnesses and heard the evidence. 

4. Trial: Rules of Evidence. Under some circumstances a plea of 
guilty entered by a defendant in a criminal action may be used 
against him as an admission in a subsequent action involving the 
same subject matter. 

5. Negligence: Evidence. A violation of a statute or ordinance en- 
acted in the interest of public safety, while not negligence per se, is 
evidence of negligence. 


Appeal from the District Court for Douglas Coun- 
ty: KerTH Howarp, Judge. Affirmed. 


Kennedy, Holland, DeLacy & Svoboda, for appel- 
lants. 


Warren C. Schrempp and Frederick C. Gray of 
Schrempp, Hoagland & Gray, for appellee. 


KrivosHa, C.J., CAPORALE, and GRANT, JJ., and 
Camp, D.J., and CoLWELL, D.J., Retired. 


KRrIVOSHA, C.J. 

The appellants, Dennis McCreary, doing business 
as McCreary Bros. Regency Motors, and William 
Curtis Bonham, have appealed from a judgment en- 
tered by the district court for Douglas County, Ne- 
braska, in favor of the appellee, Robert Todd 
Schaefer, and against the appellants and each of 
them. The action giving rise to this appeal was 
originally filed by Schaefer against the appellants for 
injuries allegedly sustained by Schaefer as a result 
of an automobile accident which occurred in Omaha, 
Nebraska, on or about October 31, 1975, when the ve- 
hicle being operated by Schaefer collided with a ve- 
hicle operated by Bonham and owned by McCreary 
Bros. Following trial, the jury returned a verdict in 
favor of Schaefer and against the appellants in the 
amount of $100,700. Appellants claim that the ver- 
dict should be set aside for essentially two reasons. 
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Appellants contend, first, that the verdict is clearly 
excessive, and therefore it must have been given 
under the influence of passion or prejudice; and, 
secondly, that the trial court erred in permitting 
counsel for Schaefer to inquire of Bonham whether 
he had pled guilty to a charge of reckless driving. 
Because of the assignments, we need not concern 
ourselves with the matter of liability or how the ac- 
cident occurred, except to note that the accident oc- 
curred when Bonham swerved or lost control of the 
vehicle he was operating, drove over a raised 
median, and collided with Schaefer’s car. 

As one would anticipate, the evidence concerning 
the injury to Schaefer was in dispute and clearly 
raises a question of fact to be resolved by the jury. It 
was undisputed that Schaefer was injured as a result 
of the accident, was confined to bed for a time, and 
was required to use a cane for some period of time 
thereafter. According to Schaefer, following the col- 
lision he continued to experience back pains and de- 
veloped a limp which he did not have prior to the col- 
lision. Appellants’ physician maintains that the limp 
was not caused by reason of the accident, but by 
reason of a congenital defect. Appellants’ physician 
did, however, testify that Schaefer had a permanent 
residual disability of not in excess of 5 percent. 

The evidence further establishes that at the time 
of the accident Schaefer was a high school student 
who was employed with a roofing company, working 
part time during the school year and full time during 
the summer. At the time of the collision Schaefer 
was earning a net salary of approximately $100 per 
week. However, as a result of the collision, he was 
unable to return to work until June of 1976. When he 
did return, he was earning between $3.50 and $4 per 
hour. The evidence further discloses that Schaefer 
left the roofing company because he was unable to 
_ perform the work, due to his back injury. He has 

held a number of other jobs, none of which paid him what 
he would have earned had he continued to work for 


742 216 NEBRASKA REPORTS 


the roofing company. In support of this claim 
Schaefer offered evidence which disclosed that when 
Schaefer worked for the roofing company, he 
worked with an individual by the name of Terry 
Johnson. In fact, Johnson learned roofing from 
Schaefer. At the time of the trial Johnson was still 
in the roofing business, earning approximately 
$19,000 to $20,000 a year, while Schaefer was earning 
$14,000 per year as an auto parts employee. 
Appellants’ argument with regard to the exces- 
siveness of the verdict is based upon the contention 
that Schaefer alleged in his amended petition loss of 
wages in an amount of $4,100 and medical expenses 
to date of trial in the amount of $2,027.04, for a total 
of special damages not to exceed $6,127.04. There- 
fore, appellants contend that the jury, not being en- 
titled to return special damages in an amount 
greater than pleaded, must have returned general 
damages in an amount nearly equal to $95,000, which 
is excessive. There is some indication from the 
argument made by Schaefer’s counsel to the jury that 
the lost wages were in the amount of $39,691, and 
therefore the general damages would be only 
slightly more than $50,000. We do not believe, how- 
ever, that it is necessary for us to attempt to resolve 
that alleged problem. Even if we assume that of the 
total award returned by the jury only $6,127.04 was 
for lost wages and medical bills incurred to date, we 
cannot say as a matter of law that the award was ex- 
cessive and the product of passion and prejudice. 
There is no formula for computing damages in a 
case such as this, and the final verdict is usually 
made up from a number of factors. As a general 
rule, the law gives the jury the right to determine 
the amount of recovery in cases such as this, and if 
the verdict is not so disproportionate to the injury as 
to disclose prejudice and passion, it will not be dis- 
turbed. See Dunn v. Safeway Cabs, Inc., 156 Neb. 
554, 57 N.W.2d 75 (1953). The evidence established 
that in addition to the loss of wages to date of trial, 
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medical expenses incurred to date of trial, and pain 
and suffering experienced to date of trial, there 
could be damages awarded for future medical ex- 
penses, loss of future earning capacity, and future 
pain and suffering. All of those matters, of course, 
are recoverable under a prayer for general dam- 
ages. See Husak v. Omaha National Bank, 165 Neb. 
537, 86 N.W.2d 604 (1957). 

Regarding future medical expenses, the amount 
need not be established with exact certainty. The 
need for future medical services and the reasonable 
value thereof may be inferred from proof of past 
medical services and their value. Nor is direct 
evidence, according to the general rule, always es- 
sential to establish the permanency or future effects 
of an injury. The test is whether the particular is- 
sue can be determined from the evidence presented 
and the common knowledge and usual experience of 
jurors. See Yount v. Seager, 181 Neb. 665, 150 
N.W.2d 245 (1967). With respect to the matter of 
loss of future earnings, the determination as to the 
appropriate amount is based upon such factors as 
the plaintiff’s age, life expectancy, health, habits, 
occupation, talents, skill, experience, training, and 
industry. See, Baylor v. Tyrrell, 177 Neb. 812, 131 
N.W.2d 393 (1964); Siciunas v. Checker Cab Co., 
Inc., 191 Neb. 766, 217 N.W.2d 824 (1974). Future 
loss of earnings is not necessarily measured by the 
plaintiff’s calling or income at the time of the injury. 
See Morford v. Lipsey Meat Co., Inc., 179 Neb. 420, 
188 N.W.2d 653 (1965). And, finally, with regard to 
the matter of pain and suffering, we have frequently 
said that there is no mathematical formula for the 
translation of pain and suffering and permanent dis- 
ability into terms of dollars and cents. It is a mat- 
ter left largely to the discretion of the jury, which 
saw the witnesses and heard the evidence. See 
Zawada v. Anderson, 181 Neb. 467, 149 N.W.2d 329 
(1967). 

The evidence discloses that at the time of trial 
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Schaefer was 24 years of age and had a life expect- 
ancy of 48 years. Assuming that Schaefer worked only 
until the age of 65, he still had 41 more years of earn- 
ing capacity. The evidence’ discloses that 
Schaefer’s friend Johnson earned $5,000 a year more 
than Schaefer at the time of the trial, doing the kind 
of work that Schaefer would have done but for the 
accident. If this figure were extended for the. re- 
mainder of Schaefer’s working life, he would have 
lost $205,000 in future earnings alone. We recognize 
that this amount would be reduced to present worth. 
Nevertheless, when this discounted figure is added 
to what a jury could properly determine could be the 
amount of pain and suffering, even with a perma- 
nent disability of less than 5 percent for 48 years, 
plus some amount for future medical expenses occa- 
sioned by the permanent disability, one cannot say 
that an award of $100,700 is so excessive under the 
facts that it could have been the result of passion or 
prejudice. We believe that appellants’ assignment 
of error in that regard must be overruled. 

Turning, then, to the second assignment of error, 
appellants maintain that Schaefer’s counsel commit- 
ted prejudicial error when he asked Bonham 
whether he had pled guilty to a charge of reckless 
driving. Appellants acknowledge that under some cir- 
cumstances a plea of guilty entered by a defendant 
in a criminal action may be used against him as an 
admission in a subsequent action involving the same 
subject matter. See, Piechota v. Rapp, 148 Neb. 442, 
27 N.W.2d 682 (1947); Neb. Rev. Stat. § 27-410 (Reis- 
sue 1979). Additionally, a violation of a statute or 
ordinance enacted in the interest of public safety, 
while not negligence per se, is evidence of negli- 
gence. See, Crandall v. Ladd, 142 Neb. 736, 7 
N.W.2d 642 (1943); Clark Bilt, Inc. v. Wells Dairy 
Co., 200 Neb. 20, 261 N.W.2d 772 (1978). Appellants 
argue, however, that repeated interjection of the 
issue of a plea of guilty into the trial, where there is 
no evidence whatsoever that the defendant pled 
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violation, much less reckless driving, is error. 
While that may be true in a particular case, such are 
not the facts in the instant case. 

Our review of the record does not lead us to reach 
the same conclusion. The questions and answers re- 
garding this matter were as follows: ‘‘Q [By Mr. 
Schrempp] Did you subsequently enter a plea of 
guilty to a reckless driving charge arising out of this 
accident? MR. CASHEN: Object to it. No evi- 
dence that a reckless driving charge was issued in 


this instance. I think it’s highly improper. ... THE 
COURT: The objection is overruled. The witness 
will answer the question, if he can.... THE WIT- 


NESS: I do not remember if I got a ticket on the 
thing. I think I got a ticket and during the deposi- 
tion I thought I might have gotten a ticket for reck- 
less driving, but I do not know. Q (BY MR. 
SCHREMPP) Do you remember entering a plea of 
guilty to a reckless driving charge? ... THE WIT- 
NESS: Like I say, I don’t remember getting — 
whether I got a ticket for reckless driving per se or 
not. I think I received a ticket for something. If I 
did receive it, a ticket, I am sure I did plead guilty 
to it.”’ (Emphasis supplied.) 

It is clear from the answer given by Bonham, 
known to Schaefer’s counsel by reason of Bonham’s 
earlier deposition, that, in any event, Bonham did 
receive a ticket as a result of the accident and he did 
plead guilty to the complaint. He does not even 
deny that the ticket he received may have been for 
reckless driving; only that he did not recall exactly 
what it was for. But, in any event, he does acknowl- 
edge that he entered a plea of guilty to a charge 
arising out of the accident. In view of the fact that a 
violation of a law or ordinance in a proper case is 
evidence of negligence, even if the ticket were for 
some infraction other than reckless driving but re- 
lated to the accident, as apparently it was, a plea of 
guilty would be an admission and evidence of negli- 
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gence. While the trial court attempted to minimize 
the effect of the question by specifically instructing 
the jury ‘‘that there is no evidence that defendant 
William Bonham was charged with reckless driving, 
and you will strictly disregard the statement to this 
effect which was contained in a question by one of 
the attorneys,’’ neither the question nor the answer, 
standing alone, was objectionable or improperly prej- 
udicial. Counsel had a right to inquire of this de- 
fendant whether he had entered a plea of guilty to 
the complaint, in view of the fact that he knew from 
the deposition that a ticket charging some offense 
had been given. The trial court, therefore, was cor- 
rect in denying the motion for a new trial on that 
basis. Appellants’ second assignment of error must 
likewise be overruled, and the judgment is in all re- 
spects affirmed. 
AFFIRMED, 


ANGELINE PITTMAN, APPELLEE AND CROSS-APPELLANT, V. 
EUGENE R. PITTMAN, APPELLANT AND CROSS-APPELLEE. 
345 N.W.2d 332 


Filed March 9, 1984. No. 83-191. 


1. Divorce: Appeal and Error. An action for dissolution of marriage 
is reviewed de novo in this court, although weight is given to the 
fact that the trial court observed the witnesses and their manner of 
testifying and accepted one version of the facts rather than the op- 
posite. 

2. Divorce: Property Division. Generally speaking, awards in ac- 
tions involving dissolution of marriage vary from one-third to one- 
half of the value of the property involved, depending upon the facts 
and circumstances of the particular case, and particularly so when 
the marriage is of long duration and the parties are the parents of 
all the children involved. 

3. Alimony. In determining whether alimony should be awarded, in 
what amount, and over what period of time, the ultimate criterion 
under Neb. Rev. Stat. § 42-365 (Cum. Supp. 1982) is one of reason- 
ableness. 

4. Divorce: Attorney Fees. In an action for dissolution of marriage 
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the award of an attorney fee rests in the discretion of the trial 
court, taking into consideration the division of property, alimony 
awarded, the earning capacity of the parties, and the general 

equities of the case. 
Appeal from the District Court for Lincoln Coun- 

ty: KeITrH WinpRuM, Judge. Affirmed. 


Paul D. Merritt, Jr., of McGinley, Lane, Mueller, 
O’Donnell & Merritt, P.C., for appellant. 


Robert E. Roeder, for appellee. 


BOSLAUGH, HASTINGS, and GRANT, JJ., and 
CHEUVRONT, D.J., and COLWELL, D.J., Retired. 


CHEUVRONT, D.J. 

An action for dissolution of marriage was brought 
by the appellee, Angeline Pittman (Angeline), 
against the appellant, Eugene R. Pittman (Eugene). | 
Trial was had on December 21, 1982, and a decree 
was filed on January 27, 1988, which dissolved the 
marriage, divided the property, and ordered Eugene 
to pay alimony of $350 per month for 121 months and 
an attorney fee to Angeline. Eugene appealed, as- 
signing as error the division of property, the award- 
ing of alimony, and the amount of the attorney fee. 
Angeline cross-appealed, assigning as error the 
amounts of alimony and attorney fee allowed by the 
trial court. 

Eugene and Angeline were married on March 19, 
1954, when Eugene was 18 and Angeline was 16 years 
of age. At the time of the marriage neither party 
had any assets. In fact, Angeline left high school in 
the 10th grade upon marriage. Four children were 
born to the parties, all of whom are of the age of ma- 
jority. Three of the children have graduated from 
, college; the youngest is presently enrolled at the 
University of Nebraska in Lincoln. 

Eugene has worked for the Union Pacific Railroad 
for the past 25 years and had gross wages in 1981 of 
$37,682.35, as shown by his W-2 form. In addition, 
Eugene received $3,800 in 1982, representing back- 
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pay for 1981 and a portion of 1982. Eugene testified 
his 1982 income would be less than that of 1981, al- 
though he conceded that he voluntarily had cut back 
his hours of work. Angeline has worked continu- 
ously during the marriage, except for short periods 
following the birth of each child and a 13-month 
period in 1977 and 1978 when she attended cosmetol- 
ogy school; upon graduation she completed the 
state examination and commenced working as a 
hairdresser in late 1978, continuing as such to the 
date of trial. Her gross salary for 1981 and 1982 was 
$8,247.52 and $8,512.10, respectively. 

The court awarded Angeline a 1979 Oldsmobile 
Toronado automobile, furniture and _ personal 
property in her possession, and several other small 
items. Eugene was awarded substantially all of the 
property of the parties, which included the residen- 
tial real estate subject to the present mortgage, a 
1977 Chevrolet pickup truck, and all other personal 
property of the parties, including several boats, 
guns, and other property not awarded to or in the 
possession of Angeline. In order to equalize the 
division of property, the trial court awarded Ange- 
line a judgment in the amount of $30,500, $2,000 to be 
payable forthwith and the balance of $28,500 payable 
in monthly installments of $300 for a period of 5 
years, with the balance to be due at such time. The 
unpaid balance was to draw interest at the rate of 12 
percent per annum. In addition, Eugene was or- 
dered to pay Angeline alimony of $350 per month for 
121 months. Angeline was awarded an attorney fee 
of $1,100. 

An action for dissolution of marriage is reviewed 
de novo in this court, although weight is given to the 
fact that the trial court observed the witnesses and 
their manner of testifying and accepted one version 
of the facts rather than the opposite. Barber v. 
Barber, 207 Neb. 101, 296 N.W.2d 463 (1980). 

There are no precise mathematical formulas 
which can be employed to determine the equitable 
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division of property in an action for dissolution of 
marriage. As stated in Koubek v. Koubek, 212 Neb. 
2, 5, 321 N.W.2d 55, 58 (1982): ‘‘Generally speaking, 
awards in cases of this kind vary from one-third to 
one-half of the value of the property involved, de- 
pending upon the facts and circumstances of the 
particular case, and particularly so when the mar- 
riage is of long duration and the parties are the par- 
ents of all the children involved.’’ It is obvious that 
the trial court in this case attempted to divide the 
property in a manner that would result in each party 
receiving an equal share of the property accumu- 
lated during the marriage. Eugene’s challenge to 
the court’s decision questions whether an equal divi- 
sion was made. The evidence reflects a conflict 
with respect to the value of various items of 
property, and it appears that Eugene’s dissatisfac- 
tion arises because the trial court failed to use his 
figures as to value. Upon a review of the record we 
find that the division of property made by the trial 
court is within the guidelines of this court and is not 
patently unfair. In addition, Eugene’s argument as 
to the value of the marital property ignores his sub- 
stantial withdrawals of sums of money from a sav- 
ings account of the parties following their separa- 
tion. The trial court commented, and we concur, 
that Eugene failed to account for these sums ade- 
quately. 

Eugene complains that the award of alimony is ex- 
cessive. Neb. Rev. Stat. § 42-365 (Cum. Supp. 1982) 
sets forth the criteria which are to be used in deter- 
mining the award and amount of alimony. The ulti- 
mate test is one of reasonableness. Johnson uv. 
Johnson, 209 Neb. 317, 307 N.W.2d 788 (1981). We 
have here a marriage of 25 years’ duration. The 
wife has worked almost continuously during the en- 
tire period, and continued to work to the date of 
trial. The husband currently has gross earnings of 
four to five times that of the wife. Under all the cir- 
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cumstances of this case the award of alimony is rea- 
sonable. 

Eugene’s last assignment of error challenges the 
attorney fee of $1,100 awarded Angeline. The 
awarding of attorney fees in such cases rests in the 
discretion of the trial court, taking into considera- 
tion the division of property, alimony awarded, the 
earning capacity of the parties, and the general 
equities of the case. Brown v. Brown, 199 Neb. 394, 
259 N.W.2d 24 (1977). Considering the nature of this 
case, the award of an attorney fee of $1,100 was not 
an abuse of discretion. 

The decree of the district court is affirmed. Ange- 
line is awarded the sum of $750 for the services of 
her attorney in this court. 

AFFIRMED. 
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SHANAHAN, J. 

As authorized by Neb. Const. art. V, § 2, Neb. Rev. 
Stat. § 24-204 (Reissue 1979), and Neb. Ct. R. 15 
(Rev. 1982), Paul L. Douglas, Attorney General of 
the State of Nebraska (Attorney General), filed an 
original action in this court against Donna Karnes, 
Tax Commissioner of the State of Nebraska (Com- 
missioner), for a declaratory judgment that a part 
of the Nebraska corporate franchise tax, Neb. Rev. 
Stat. § 77-2734(2) (Cum. Supp. 1982), constitutes a 
discriminatory franchise tax prohibited by federal 
law [31 U.S.C. § 742 (1976); 31 U.S.C.A. § 3124(a) 
(1983)] and is, therefore, an invalid tax. 

The Nebraska franchise tax is authorized by 
§ 77-2734(2) (Reissue 1981), a part of the Nebraska 
Revenue Act of 1967: ‘‘[FJor the privilege of exer- 
cising its franchise or doing business in this state in 
a corporate capacity, there is hereby imposed a 
franchise tax on each corporation ... measured by 
its entire net income derived from all sources within 
this state for the taxable year.... [T]he taxpayer’s 
entire net income shall be its federal taxable income 
derived from sources within this state... without 
regard to the modification referred to in section 
77-2741 ....’’ (Emphasis supplied.) 

Neb. Rev. Stat. § 77-2741 (Reissue 1981) provides: 
“Interest and dividends are allocable to this state if 
the taxpayer’s commercial domicile is in this state, 
subject to the modifications provided by section 
77-2716.’’ Reductions regarding tax-exempt interest 
income are found in Neb. Rev. Stat. § 77-2716(1) (Re- 
issue 1981): ‘‘There shall be subtracted from fed- 
eral taxable income interest or dividends on obliga- 
tions of the United States ... to the extent includible 
in gross income for federal income tax purposes but 
exempt from state income taxes under the laws of 
the United States; Provided, that the amount sub- 
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tracted under the provisions of this subsection shall 
be reduced by any interest on indebtedness incurred 
to carry the obligations or securities described in 
this subsection, and by any expenses incurred in the 
production of interest or dividend income described 
in this subsection to the extent that such ex- 
penses...are deductible in determining federal 
taxable income.”’ 

By precluding availability of § 77-2741 to a corpo- 
ration, § 77-2734(2) excluded federal interest from a 
corporation’s net (taxable) income as a base for the 
Nebraska franchise tax only so long as interest on 
U.S. obligations was also excluded from income tax- 
ation under federal law. 

From September 22, 1959, until September 13, 1982, 
31 U.S.C. § 742 provided: ‘‘[A]ll stocks, bonds, 
Treasury notes, and other obligations of the United 
States, shall be exempt from taxation by or under 
State or municipal or local authority. This exemp- 
tion extends to every form of taxation that would re- 
quire that either the obligations or the interest there- 
on, or both, be considered, directly or indirectly, in 
the computation of the tax, except nondiscrimina- 
tory franchise or other nonproperty taxes in lieu 
thereof imposed on corporations and except estate 
taxes or inheritance taxes.’’ (Emphasis supplied.) 
(31 U.S.C. § 742 was replaced on September 13, 1982, 
by 31 U.S.C.A. § 3124(a) without any material effect 
on the question in this case.) 

After enactment of the Nebraska franchise tax in 
1967, and until 1976, the Internal Revenue Code ex- 
cluded from ‘‘gross’’ and ‘‘taxable’’ income any in- 
terest on obligations of the United States. See I.R.C. 
§§ 61(a) (4), 63(a), and 103(a)(2) (1970). 

By the Tax Reform Act of 1976 (Pub. L. No. 94-455, 
§ 1901, 90 Stat. 1764), Congress amended I.R.C. 
§ 103(a), namely, interest on obligations of a state or 
its political subdivisions remained excluded from 
gross income, but, more importantly, interest on ob- 
ligations of the United States became includable in 
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gross income and ultimately in taxable income. 
While Congress changed federal law regarding taxa- 
bility of interest from federal obligations, Nebraska 
did not alter its franchise tax, which still retained 
‘federal taxable income’’ as the base for franchise 
tax liability. Nebraska’s failure to adapt the fran- 
chise tax in light of the change in federal income tax 
law resulted in a franchise tax with a base excluding 
interest from obligations of a state or its political 
subdivisions but including interest on federal obliga- 
tions. 

The U.S. Supreme Court, on January 24, 1983, de- 
cided Memphis Bank & Trust Co. v. Garner, 
___ U.S. ___, 103 S. Ct. 692, 74 L. Ed. 2d 562 (1983), 
wherein the court reviewed a Tennessee 3-percent 
tax on a bank’s net earnings which included interest 
received on U.S. obligations and obligations of states 
other than Tennessee. The Supreme Court of Ten- 
nessee had held that the questioned bank tax was a 
nondiscriminatory franchise tax excepted by 31 
U.S.C. § 742. See Memphis Bank & Trust Co. v. 
Garner, 624 8.W.2d 551 (Tenn. 1981). However, the 
U.S. Supreme Court held that the Tennessee bank 
tax discriminated against U.S. obligations, contrary 
to 31 U.S.C. § 742, and that the Tennessee tax, there- 
fore, deprived U.S. obligations of the immunity from 
state taxation afforded by federal law. 

During an extensive hearing before the Nebraska 
Legislature’s Committee on Revenue, serious ques- 
tion was raised about Nebraska’s franchise tax in 
view of Memphis. Measures were suggested in 
committee to cure or eliminate the ‘‘discriminatory 
provision in the current corporate franchise tax.”’ 
See Introducer’s Statement of Intent, Committee on 
Revenue, L.B. 619, 88th Leg., 1st Sess., and commit- 
tee hearing (Mar. 16, 1983). Floor debate in the 
Legislature included reference to Memphis (the 
‘“‘Tennessee case’’), the effect of that decision on the 
Nebraska franchise tax, and the ‘‘discriminatory 
manner’”’ in which the franchise tax was applied re- 
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garding federal obligations. See Remarks for Spe- 
cial Permission to Introduce Bill, 88th Leg., ist 
Sess., 1075 (Feb. 28, 1983), and Floor Debate, L.B. 
619, at 4103 (Apr. 27, 1983). By a vote of 45 to 1, the 
1983 Legislature passed L.B. 619 on May 18, 1983, and 
deleted from § 77-2734(2) the phrase ‘‘without regard 
to the modification referred to in section 77-2741.”’ 
See § 77-2734(2) (Supp. 1983). The Governor signed 
L.B. 619 on May 23, 19838. As a result of such amend- 
ment in 1983 and through the statutory conduit of 
§ 77-2741, the Nebraska franchise tax incorporated 
the provisions of § 77-2716(1), which in substance au- 
thorizes subtraction of federal interest or dividends 
from federal taxable income, and, before such re- 
duction of federal taxable income, the amount to be 
subtracted shall itself be reduced ‘‘by any interest 
on indebtedness incurred to carry the obligations or 
securities ...and [for] any expense incurred in the 
production of interest or dividend income... to the 
extent that such expenses... are deductible in de- 
termining federal taxable income.’ Id. 

Generally, if a tax requires that earning income 
and exercising the privilege of doing business in a 
corporate form coincide before imposing tax lia- 
bility, such tax is properly characterized as a fran- 
chise tax. See, Educational Films Corp. v. Ward, 
282 U.S. 379, 51 S. Ct. 170, 75 L. Ed. 400 (1931); Flint 
v. Stone Tracy Co., 220 U.S. 107, 31 S. Ct. 342, 55 L. 
Ed. 389 (1911); Reuben L. Anderson-Cherne, Inc. v. 
Commr. of Taxation, 303 Minn. 124, 226 N.W.2d 611 
(1975). A franchise tax may be described as a tax 
imposed for the privilege of doing business as a cor- 
poration within a state. There is no doubt, and the 
parties concede, the tax imposed by § 77-2734(2) is a 
franchise tax. 

The Attorney General, relying on Memphis, re- 
quests this court to declare invalid that part of the 
pre-1983 Nebraska franchise tax which conflicts with 
federal law [31 U.S.C. § 742; 31 U.S.C.A. § 3124(a)]. 

The Commissioner contends that the Nebraska 
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franchise tax does not discriminate against federal 
obligations, because the franchise tax does not 
‘single out such obligations for special, burdensome 
treatment.’’ Brief for Defendant at 10. 

There are two parts of the U.S. Constitution affect- 
ing our decision, namely, article I, § 8, clause 2: 
‘‘[The Congress shall have Power] To borrow 
Money on the credit of the United States,’’ and arti- 
cle VI, clause 2, often called the supremacy clause: 
‘“‘This Constitution, and the Laws of the United 
States which shall be made in Pursuance thereof; 
and all Treaties made, or which shall be made, un- 
der the Authority of the United States, shall be the 
supreme Law of the Land; and the Judges in every 
State shall be bound thereby, any Thing in the Con- 
stitution or Laws of any State to the Contrary not- 
withstanding.’’ 

Chief Justice John Marshall captured the essence 
of the supremacy clause by his expressions in two 
noteworthy cases decided shortly after adoption of 
the U.S. Constitution. ‘‘[T]Jhe States have no 
power ... to retard, impede, burden, or in any man- 
ner control, the operations of the constitutional laws 
enacted by congress to carry into execution the 
powers vested in the general government. This is, 
we think, the unavoidable consequence of that su- 
premacy which the constitution has declared.”’ 
M’Culloch v. State of Maryland, 17 U.S. 316 (4 Wheat. 
316, 486) 4 L. Ed. 579 (1819). ‘‘But the framers of our 
constitution foresaw this state of things, and pro- 
vided for it by declaring the supremacy not only of 
itself, but of the laws made in pursuance of it. The 
nullity of any act, inconsistent with the constitution, 
is produced by the declaration that the constitution 
is the supreme law. The appropriate application of 
that part of the clause which confers the same 
supremacy on laws and treaties, is to such acts of 
the state legislatures as do not transcend their 
powers, but, though enacted in the execution of ac- 
knowledged state powers, interefere with, or are con- 
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trary to the laws of congress, made in pursuance of 
the constitution, or some treaty made under the au- 
thority. of the United States. In every such case, the 
act of congress, or the treaty, is supreme; and the 
law of the State, though enacted in the exercise of 
powers not controverted, must yield to it.’’ Gibbons 
v. Ogden, 22 U.S. 1 (9 Wheat. 1, 210-11) 6 L. Ed. 23 
(1824). 

“The basic rule under the Constitution is that 
whatever the Central Government ordains—within 
the broad and ever-expanding area of its authority— 
is supreme law, enforceable as such and binding no 
less upon state executives, legislatures, and judici- 
aries than upon officers of the nation itself. If state 
action is seen to be incompatible with any legitimate 
exercise of power by the Federal Government, it 
loses all claim to validity. And this is true even 
though the state action in question is taken within a 
sphere in which the states might otherwise act. Be- 
cause of the Supremacy Clause, we must, in Web- 
ster’s phrase, conclude that federal and state powers 
do not stand upon equal elevation.’’ 1 B. Schwartz, 
A Commentary on the Constitution of the United 
States, The Powers of Government 39 (1963). 

The supremacy clause is the very foundation of 
our central government. Without the supremacy 
clause the parts—individual states—might govern 
the whole—the federal government. Our govern- 
ment would be national in name only. In our form 
of national government the supremacy clause is a 
cost of constructing and maintaining constitutional 
federalism. 

It is true that the Tax Reform Act of 1976 imposed 
a tax on previously excluded interest received from 
federal obligations. However, the fact remains that 
the questioned act of taxing, that is, the franchise 
tax, is an act of the State of Nebraska. Because Ne- 
braska’s system of taxation is so interrelated with 
federal income taxation, a change in federal tax law 
had a derivative but perhaps undetected conse- 
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quence in Nebraska’s plan of taxation. Neverthe- 
less, validity of a state law need not be determined 
by considering the motive behind the enactment of 
the law. Rather, the law ‘‘ ‘must be judged by its 
operation rather than by the motives which inspired 
it.’’’ Tradesmens Bank v. Tax Comm’n, 309 U.S. 
560, 566, 60 S. Ct. 688, 84 L. Ed. 947 (1940). As 
Justice Holmes stated in Chastleton Corp. v. Sin- 
clair, 264 U.S. 548, 547-48, 44 S. Ct. 405, 68 L. Ed. 841 
(1924): ‘‘A law depending upon the existence of an 
emergency or other certain state of facts to uphold it 
may cease to operate if the emergency ceases or the 
facts change even though valid when passed.” A 
change of circumstances may make a constitutional 
statute unconstitutional or a lawful act unlawful. 

Congress enacted 31 U.S.C. § 742 to protect federal 
obligations against discriminatory state taxation 
when federal obligations are offered for sale in com- 
petition with state securities. In an effort to secure 
and protect credit, Congress provided federal obliga- 
tions with immunity from discriminatory state taxes 
and sought to prevent the slightest diminution of 
market value or investment attractiveness of fed- 
eral obligations. Cf. N.J. Ins. Co. v. Div. of Tax Ap- 
peals, 338 U.S. 665, 70 S. Ct. 413, 94 L. Ed. 439 (1950). 

To discriminate means ‘‘to divide ...to distin- 
guish; to observe the difference between .. . to con- 
stitute a difference between.’’ Webster’s New Uni- 
versal Unabridged Dictionary 522 (1983). See Hud- 
son County Board of Taxation—Jersey City v. Bet- 
tcher, 22 N.J. Misc. 16, 34 A.2d 784 (1943). 

The Commissioner contends that Nebraska’s fran- 
chise tax does not ‘‘single out’’ federal obligations 
for special taxation. Although Nebraska’s franchise 
tax does not point directly to federal obligations as 
objects of special taxation, the franchise tax does re- 
sult in disparate taxation of governmental securi- 
ties. Memphis condemned a discriminatory tax by 
Tennessee which extended preferential treatment 
only to the securities of Tennessee. In our case the 


758 216 NEBRASKA REPORTS 


Nebraska franchise tax before 1983 imposed a tax on 
income from federal obligations and at the same 
time exempted interest income from securities of 
states, U.S. territories and possessions, the District 
of Columbia, and any political subdivisions of the 
foregoing. Such tax treatment cannot realistically 
be characterized as equal and uniform. This lack of 
equality and uniformity constitutes discrimination. 
Also, discrimination comes in forms other than pref- 
erential benefit conferred. Placing federal securi- 
ties at a disadvantage in comparison with other gov- 
ernmental securities is just as discriminatory as 
preferentially favorable treatment of nonfederal se- 
curities. Nebraska’s franchise tax afforded shelter 
to nonfederal securities but left federal securities 
out in the state tax-rain. That is discrimination 
under any meaning of the word. The disparity of 
state taxation under such circumstances is precisely 
the discrimination condemned by Memphis. 

If the discrimination existing under the Nebraska 
franchise tax were permitted, a prospective corpo- 
rate purchaser of government securities would be 
less inclined to purchase federal securities burdened 
with the extra onus of the Nebraska tax and would 
be more likely to purchase those governmental secu- 
rities exempted from state tax liability. The Com- 
missioner asserts that a prospective purchaser’s 
preference is affected by existence of greater tax li- 
ability under federal income tax law and not by the 
smaller liability imposed by the Nebraska franchise 
tax. While that may be true in a commercial con- 
text, it is an irrelevant consideration under the Con- 
stitution. The degree of impaired marketability of 
federal obligations cannot be viewed as casual or in- 
cidental and, therefore, de minimis—a matter of 
triviality to the federal government. Buried in one 
of those fuzzy footnotes of Memphis is the U.S. 
Supreme Court’s dismissal of de minimis in con- 
sidering the impact on federal securities by a state’s 
discriminatory tax condemned under 31 U.S.C. § 742. 
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See Memphis Bank & Trust Co. v. Garner, 459 U.S. 392, 
398 n.8, 103 S. Ct. 692, 697 n.8, 74 L. Ed. 2d 562 (1983). 
In order that a discriminatory state tax be intolera- 
ble under federal law, how much burden on federal 
obligations is permissible? Implicit in Memphis is 
the conclusion: Any burden is too much. In a more 
fundamental analysis a discriminatory state tax on 
federal securities is intolerable because the tax is 
impermissible. 

Under Memphis there is no doubt that the Nebras- 
ka franchise tax, § 77-2734(2) (Cum. Supp. 1982), 
conflicted with 31 U.S.C. § 742 and 31 U.S.C.A. 
§ 3124(a). Therefore, the Nebraska franchise tax 
imposed by § 77-2734(2), insofar as such tax is based 
on interest attributable to a federal obligation, is an 
invalid tax under federal law. 

With elimination of the condemned phrase ‘‘with- 
out regard to the modification referred in section 
77-2741,”’ the Nebraska franchise tax is subject to re- 
ductions relative to federal taxable income as de- 
scribed in § 77-2716(1). That presents still another 
tax problem. Availability of a reduction of federal 
taxable income by subtracting ‘‘interest or divi- 
dends”’ from federal obligations and yet another 
deduction or reduction for debt interest in carrying 
the interest-producing obligations and expenses in 
the production of interest or dividend income would 
afford two reductions under § 77-2716(1) relative to 
federal taxable income. If interest on federal obli- 
gations cannot be included in a corporation’s gross 
income, reductions cannot be allowed regarding 
debt interest and other expenses incurred in produc- 
ing interest income as described in § 77-2716(1). To 
hold otherwise would result in a possible double re- 
duction relative to taxable income in view of the for- 
mula found in § 77-2716(1). An analogous disallow- 
ance of interest and expenses relating to tax-exempt 
income can be found in I.R.C. § 265 (1982); cf. I.R.C. 
Regs. §§ 1.265-1 and 1.265-2 (1984). 

The Attorney General and Commissioner agree 
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that, if that part of the Nebraska franchise tax in 
question is held to be invalid, such provision is sev- 
erable from the remainder of the franchise tax law. 
In 1967 Neb. Laws, ch. 487, § 136, p. 1533 (Nebraska 
Revenue Act of 1967), there is: ‘‘If any section, sub- 
section, sentence, clause, or phrase of this act is for 
any reason held to be unconstitutional or invalid, 
such decision shall not affect the validity of the re- 
maining portions of this act.’’ Id. at 1637. Upon re- 
viewing the Nebraska franchise tax, § 77-2734(2), 
and in view of the criteria or tests for severability 
set forth in State ex rel. Douglas v. Sporhase, 213 
Neb. 484, 329 N.W.2d 855 (1983), the federally offen- 
sive part of the Nebraska franchise tax, namely, 
‘‘without regard to the modification referred to in 
section 77-2741,’’ can be separated and excised from 
the Nebraska franchise tax so that the remainder of 
the franchise tax under § 77-2734(2) remains intact. 
See, also, Anderson v. Tiemann, 182 Neb. 393, 155 
N.W.2d 322 (1967). 

Therefore, we hold that the effect of the ques- 
tioned part of the Nebraska franchise tax, ‘‘without 
regard to the modification referred to in section 
77-2741"’ as found in § 77-2734(2), is a violation of 31 
U.S.C. § 742 (31 U.S.C.A. § 3124(a)) and results in an 
invalid, discriminatory franchise tax proscribed by 
federal law. Memphis Bank & Trust Co. v. Garner, 
supra, was the death knell for state franchise taxes 
discriminating against federal obligations, which 
now tolls for the federally offensive part of the Ne- 
braska franchise tax. After Memphis our holding 
can hardly be described as a decisional denouement, 
in view of the ‘‘Law of the Land.”’ 

JUDGMENT FOR PLAINTIFF. 
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1. Confessions. To be admissible, a statement or confession must be 
free and voluntary. It must not be extracted by any direct or 
implied promises or inducments, however slight. 

2. Confessions: Prosecuting Attorneys. A promise by a county attor- 
ney to an accused to recommend a concurrent sentence if an ac- 
cused gives a statement or makes a confession is such an improper 
inducement as to render the resulting statement or confession inad- 
missible. 

3. Perjury: Proof. In a prosecution for perjury, the falsity of the ac- 
cused’s sworn testimony cannot be established by the testimony of 
one witness alone, but may be established by testimony of one wit- 
ness plus corroborative facts and circumstances sufficient to ex- 
clude all reasonable doubt of the guilt of the accused. 

Appeal from the District Court for Gage County: 
WILLIAM B. Rist, Judge. Reversed and remanded 


with directions to dismiss. 
Charles W. Balsiger, for appellant. 


Paul L. Douglas, Attorney General, and Patrick T. 
O’Brien, for appellee. 
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GRANT, J. 

Defendant, Charles E. Mayhew, also known as 
Charles E. O’Keefe (hereinafter Mayhew), appeals 
from his conviction for perjury. The information 
filed against Mayhew charged that on August 19, 
1982, in a juvenile proceeding entitled ‘‘In the Inter- 
est of Timothy A. Mayhew,”’ held in the county court 
for Gage County, Nebraska, Mayhew did, under oath, 
“depose, affirm or declare any matter of fact, know- 
ing the same to be false, or deny any matter of fact, 
knowing thé same to be true,” in violation of Neb. 
Rev. Stat. § 28-915 (Reissue 1979). Mayhew pled not 
guilty and was convicted after jury trial. 
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The record herein shows that on April 22, 1982, 
Eva’s Record Shop in Beatrice, Nebraska, was bur- 
glarized. Mayhew pled guilty to that burglary 
sometime before August 19, 1982, which was the date 
of the hearing before the county court for Gage Coun- 
ty in the matter of Timothy Mayhew. On June 10, 
1982, Timothy Mayhew, who is related to the defend- 
ant herein by marriage, had been charged with vio- 
lation of his juvenile probation, in that Timothy 
Mayhew had allegedly burglarized Eva’s Record 
Shop on the same date of April 22, 1982. The August 
19 hearing was the hearing on Timothy’s alleged vio- 
lation of his probation. 

Timothy’s counsel at that hearing called Mayhew 
as a witness. Under oath, Mayhew testified that 
Timothy did not participate in the burglary at Eva’s. 
On cross-examination by the county attorney in the 
Timothy Mayhew matter, Mayhew also testified that 
he committed the burglary alone, with no help from 
anyone else, and denied specifically that one Sheila 
Fentress was involved in the burglary. He further 
described in detail how he placed the proceeds from 
the burglary in a duffelbag, which he then carried to 
a hiding place as he left the scene of the burglary on 
foot. , 

Timothy Mayhew was found guilty of violation of 
his probation at the conclusion of the juvenile hear- 
ings. 

Shortly after this juvenile hearing, Mayhew was 
sentenced to 1 year in the Nebraska Penal and Cor- 
rectional Complex for the burglary of Eva’s Record 
Shop. On October 13, 1982, the county attorney of 
Gage County went to the penal complex and took a 
statement from Mayhew. In this recorded state- 
ment Mayhew admitted that he had lied to the juve- 
nile court at the August 19 hearing in two general 
particulars: (1) That he had not committed the bur- 
glary alone, but that Sheila Fentress had aided him 
by acting as a lookout; and (2) That he had lied in 
describing how he removed the proceeds from Eva’s 
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and how he had departed from those premises, in 
that he and Sheila had used a car to remove the duf- 
felbag from the premises, rather than Mayhew leav- 
ing the premises on foot carrying the duffelbag. In 
the statement Mayhew continued to insist that Timo- 
thy Mayhew had not been involved in the burglary. 

On October 14, 1982, a complaint was filed in the 
county court for Gage County, alleging that Mayhew 
had committed perjury in the August 19, 1982, juve- 
nile hearing. Preliminary hearing was held and 
Mayhew was bound over to the district court on the 
perjury charge. Jury trial was held. At this trial 
Mayhew’s statement of October 13, 1982, was, in 
large part, admitted in evidence, and Sheila Fen- 
tress testified that Mayhew had not burglarized 
Eva’s alone but that she (Sheila) had helped him 
and that they had used a car during the burglary. 
There was no evidence adduced on the question of 
the presence of Timothy Mayhew at the burglary. 
Mayhew was convicted, and timely appeals to this 
court. 

In this court Mayhew assigns 10 errors. In his 
brief, however, he discusses only error in connection 
with the admission of Mayhew’s statement of Octo- 
ber 138, 1982, taken at the penal complex, and error in 
denying Mayhew’s motion for a directed verdict of 
acquittal. 

The record shows that on October 13, 1982, an of- 
ficer of the Beatrice Police Department and the 
county attorney of Gage County went to the penal 
complex, where Mayhew was incarcerated pursuant 
to his burglary sentence. The record is clear that 
the sole purpose of this trip was to obtain a state- 
ment from Mayhew to be used in the upcoming 
charge of perjury against Mayhew. At the penal 
complex the officer and the attorney met Mayhew. 

The officer read Mayhew all his Miranda rights, 
and Mayhew signed a form indicating that he under- 
stood all those rights and was willing to make a 
statement. Mayhew was then informed that the 
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county attorney intended to file perjury charges 
against Mayhew in connection with the August 19 
hearing. The county attorney read § 28-915 to 
Mayhew and informed Mayhew of the penalty for 
that crime. The county attorney then told Mayhew 
that if Mayhew would give a statement and if 
Mayhew were later convicted of perjury, the county 
attorney would recommend that any sentence on the 
perjury charge should be concurrent with the sen- 
tence that Mayhew was then serving for the bur- 
glary. 

Mayhew filed a motion to suppress his statement 
of October 13, 1982. At the hearing held on that mo- 
tion to suppress, the police officer who accompanied 
the county attorney to the penal complex testified, in 
part, on cross-examination: ‘‘Q. Were any induce- 
ments given to the defendant? A. There was. Q. 
And do you know what the nature of those induce- 
ments were? A. Mr. Smith advised him that he 
would ask the judge to have the sentence, if a sen- 
tence were to be imposed, to run concurrently; but it 
was only — he made Mr. Mayhew understand that it 
was just a suggestion that he would make.’’ 

The recorded statement taken from Mayhew was 
later typed and introduced as evidence at the hear- 
ing on the motion to suppress the statement. Early 
in that statement, the county attorney asked the fol- 
lowing question: ‘‘Allright [sic] prior to the tape 
being turned on today I made a comment to you that 
if you you [sic] told me the truth regarding this mat- 
ter that I would ask, I advised you that I would be 
charging you with perjury but I will be asking the 
court to run your sentence concurrent with the sen- 
tence that your [sic] presently serving, is that cor- 
rect?’’ Mayhew responded, ‘‘Yes.’’ 

The trial court overruled the motion to suppress. 
This is one of the errors assigned in this court. 

At the jury trial the relevant portions of Mayhew’s 
statement or confession were read to the jury, over 
objection. Much the same evidence was introduced 
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as to the promises made by the county attorney to 
Mayhew before Mayhew gave his statement. On the 
cross-examination of the police officer at the trial, 
the following questions were asked: ‘‘Q. Do you 
know during that period of time if any inducements 
were made to the defendant to get the statement? 
A. Ido. Q. Do you feel inducements were made? 
A. They were. Q. Was that by Mr. Smith [the 
county attorney]? A. It was.” 

In this court Mayhew challenges the overruling of 
his motion to suppress his statement and the admis- 
sion of the statement as evidence at the trial, on the 
grounds that the statement was not voluntary in that 
it was obtained by inducements and promises from 
the county attorney. We hold that the statement 
was not voluntary and that the motion to suppress 
should have been sustained and the statement not 
submitted to the jury. 

The holding that any inducement made by a per- 
son in authority to a person charged with a crime to 
obtain a statement or confession will render that 
statement or confession not voluntary and therefore 
inadmissible has been long established in our law. 
In Bram v. United States, 168 U.S. 532, 542-43, 18 S. 
Ct. 188, 42 L. Ed. 568 (1897), the Supreme Court of 
the United States quoted with approval from a text- 
book stating: ‘‘ ‘But a confession, in order to be ad- 
missible, must be free and voluntary: that is, must 
not be extracted by any sort of threats or violence, 
nor obtained by any direct or implied promises, 
however slight... .’ ”’ 

The Bram case, and its rejection of a statement 
made by an accused, was explained in Brady v. 
United States, 397 U.S. 742, 754, 90 S. Ct. 1463, 25 L. 
Ed. 2d 747 (1970), where the Court stated: ‘Bram 
dealt with a confession given by a defendant in cus- 
tody, alone and unrepresented by counsel. In such 
circumstances, even a mild promise of leniency was 
deemed sufficient to bar the confession, not because 
the promise was an illegal act as such, but because 
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defendants at such times are too sensitive to induce- 
ment and the possible impact on them too great to 
ignore and too difficult to assess.”’ 

In State v. Smith, 203 Neb. 64, 66, 277 N.W.2d 441, 
443 (1979), we stated: ‘‘Before taking the statement 
the police officer stated that if the defendant cooper- 
ated with the police he would attempt to have the 
matter transferred to juvenile court. This was an in- 
ducement which under the circumstances of this 
case rendered the statement involuntary.”’ 

In State v. Smith, supra, the defendant was a 
15-year-old boy, in custody, interviewed in a sheriff's 
office. In the case at bar defendant was a 21-year- 
old incarcerated in the penal complex and inter- 
viewed within that complex. The county attorney’s 
promise to ask for concurrent sentences if Mayhew 
gave a statement was clearly an inducement for 
Mayhew to make his incriminating statement. It 
should be noted that the promise of the attorney was 
honored. At the time of Mayhew’s sentencing, the 
acting county attorney told the court: ‘‘{[YJour 
Honor, on October 13, 1982, the County Attorney of 
Gage County, Mr. Richard Smith visited with the de- 
fendant at the penal complex; and at that time, he 
told the defendant that if the defendant gave him a 
statement regarding the defendant’s involvement in 
this perjury crime that the county attorney would 
recommend to the Court a sentence that would run 
concurrent with the sentence that he was serving at 
that time. I feel bound, your Honor, as acting coun- 
ty attorney, to make that recommendation. And 
therefore, on behalf of the State, as acting county at- 
torney for Gage County, I make a recommendation 
to the Court that the sentence of the defendant run 
concurrent with the sentence he is now serving.’’ 
The trial court specifically took ‘‘into account the 
recommendation,’’ and sentenced Mayhew to a 
1-year term concurrent with Mayhew’s sentence for 
burglary, which Mayhew was then serving. The 
value of consideration which Mayhew received had 
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dropped sharply, because at the time of the perjury 
sentencing he had only 10 days left on his burglary 
sentence. 

We hold that, under all the circumstances present, 
the county attorney’s promise to recommend a con- 
current sentence was an improper inducement to 
Mayhew and rendered Mayhew’s statement inad- 
missible. 

Without Mayhew’s statement the case against him 
for perjury rests on the testimony of Sheila Fentress 
alone. That testimony, supplied by Mayhew’s fian- 
ce, Sheila, who had had her crime reduced to a mis- 
demeanor, with a promise of probation from the 
county attorney, was to the effect that Mayhew had 
lied when he said he committed the burglary alone, 
because Sheila had aided him by acting as a lookout. 
No other witness testified as to the fact used to con- 
vict Mayhew of perjury—whether Sheila Fentress 
was present or not—nor in corroboration of that fact. 

In the degree of proof necessary to prove the 
crime of perjury, Nebraska has long adopted the 
rule set out in Gandy v. State, 23 Neb. 436, 450, 36 
N.W. 817, 823 (1888), where we stated with regard to 
the degree of corroboration necessary to prove per- 
jury: ‘‘ ‘If, therefore, the oath of the accused is met 
by a single oath, the corroborating circumstances 
ought at least to equal the testimony of a single wit- 
ness; the lowest quantity of testimony it has been 
said upon which a human being can be found guilty.’ 

‘“‘This, perhaps, is the better and safer rule. It 
does not require the testimony of two witnesses to 
the same fact, but it does require that the proof of 
the corroborative facts shall be such as to give a 
clear preponderance of the evidence in favor of the 
state, and thus, by such preponderance, establish 
the falsity of the oath, beyond a _ reasonable 


doubt. .. . [T]he instruction asked by plaintiff in er- 
ror should have been given.’’ That instruction is set 
out at 449, 36 N.W. at 823: ‘‘ ‘The jury are in- 


structed that, in this case, the testimony of a single 
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witness is not sufficient to negative the alleged false 
oath charged to have been taken by defendant. 
There must be either two witnesses to prove such 
falsity, or one witness testifying to such falsity, with 
material and independently established corrobora- 
tive facts sufficient to amount to the testimony of an- 
other witness.’ ”’ 

The State recognizes this burden in its brief when 
it states: ‘IN NEBRASKA, THE TWO WITNESS 
RULE IS NOT APPLICABLE. PERJURY MAY 
BE PROVED UPON THE TESTIMONY OF ONE 
WITNESS WHICH IS CORROBORATED. 

“We believe that the appellant simply misappre- 
hends the effect of the testimony which was received 
in this case. 

“First, the defendant’s statement disavowing his 
testimony under oath was introduced. He admitted 
he was lying. Secondly, Sheila Fentress, his accom- 
plice and confederate in the burglary, testified that 
she did help him in the burglary. And thirdly, the 
county attorney, a police sergeant, and another po- 
lice officer also testified as to the defendant’s state- 
ment to them and as to the defendant’s reading, cor- 
recting, and signing the statement which was intro- 
duced.’’ Brief for Appeilee at 9. 

That statement of the case may well have been ac- 
curate, if Mayhew’s statement or confession were 
admissible. Since it has been held not admissible, 
all of the other alleged corroborative testimony falls 
with it. It is clear that if the statement is inadmissi- 
ble, testimony from other persons about the state- 
ment is equally inadmissible. In this case, then, 
only one witness, Sheila Fentress, testified as to the 
defendant’s perjury. That is not sufficient evidence, 
as a matter of law, to convict the defendant. The 
State did not meet its burden of proof. Defendant’s 
motion for a directed verdict should have been 
granted and the case dismissed. 

In view of this disposition of the case, it is not nec- 
essary to determine the other question raised by 
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Mayhew as to the requirement of materiality of the 
alleged perjured testimony. 


REVERSED AND REMANDED 
WITH DIRECTIONS TO DISMISS. 


STATE OF NEBRASKA, APPELLEE, V. LUIS GARCIA, 
APPELLANT, 
345 N.W.2d 826 


Filed March 9, 1984. No. 83-505. 


1. Search and Seizure. The determination of whether a consent to 
search is voluntarily given is a question of fact. 

2. . The voluntariness of a consent to search should be deter- 
mined from the totality of the circumstances surrounding it. 

3. Search and Seizure: Appeai and Error. The findings of fact as to 
the voluntariness of a search will not be set aside on appeal unless 
they are clearly wrong. In making that determination a reviewing 
court will take into consideration the advantage of the trial court in 
having heard the ora] testimony. 

4. Controlled Substances: Evidence: Proof. Evidence that a de- 
fendant had constructive possession of a drug with knowledge of its 
presence and its character as a controlled substance is sufficient to 
support a finding of possession and to sustain a conviction for un- 
lawful /POSSeesIOn: 

5. : . Constructive possession may be proved 
by direct or circumstantial evidence and may be shown by the ac- 
cused’s proximity to the substance at the time of the arrest or bya 
snewing of dominion over the substance. 

6. : . Constructive possession may be proven 
by ouriership: dominion, or control over the contraband itself, 
coupled with the intent to exercise control over the same. 


Appeal from the District Court for Dodge County: 
MarK J. FuHRMAN, Judge. Affirmed as modified. 


Avis R. Andrews, for appellant. 


Paul L. Douglas, Attorney General, and Lynne R. 
Fritz, for appellee. 


Krivosua, C.J., BOSLAUGH, WHITE,  HAsrTINGs, 
CAPORALE, SHANAHAN, and GRANT, JJ. 
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HastTinGs, J. 

The defendant was charged in a two-count infor- 
mation with delivery of marijuana weighing more 
than 1 pound and conspiracy to deliver a controlled 
substance, both Class III felonies providing for pos- 
sible punishment by imprisonment of from 1 to 20 
years. Following a jury trial, the defendant was 
convicted on both counts and was sentenced to con- 
secutive sentences of imprisonment of from 5 to 8 
years. 

Although defendant’s assignments of error are six 
in number, they may be stated generally in four 
parts: (1) The court erred in failing to sustain de- 
fendant’s motion to suppress evidence; (2) The court 
erred in failing to find as a matter of law that de- 
fendant was entrapped into committing the crimes 
charged; (3) The verdicts were not sustained by suf- 
ficient evidence and therefore defendant’s motion 
to dismiss should have been sustained; and (4) The 
sentences imposed were excessive. We affirm as 
modified. 

The State’s principal witnesses were a cooperating 
individual of the Fremont Police Department and 
police officers and Dodge County sheriff’s deputies. 
The cooperating individual testified that he worked 
through a Harry Mildrexler, a codefendant of Luis 
Garcia. This witness further testified that he helped 
Mildrexler find a house to rent in Fremont so that he 
could get some marijuana from California and sell 
it. Through conversations with Mildrexler it was 
learned that a friend of his in California, the defend- 
ant Luis Garcia, was to bring in between 50 and 100 
pounds of marijuana. Although the witness was 
present on several occasions when Mildrexler would 
talk to Garcia about the coming shipment, he denied 
that he ever talked to Garcia on the phone or other- 
wise during these negotiations. 

After being advised that Garcia was to arrive in 
Nebraska on January 13, 1983, the witness called the 
Dodge County sheriff's office and verified that Gar- 


STATE v. GARCIA 771 
Cite as 216 Neb. 769 


cia was on the plane and on his way with something 
in a bag. The cooperating individual then testified 
that he and Mildrexler picked up Garcia at the air- 
port in Omaha, using a car which the Fremont Po- 
lice Department had furnished him. He opened the 
trunk of this car, and Mildrexler and Garcia placed 
Garcia’s suitcases inside. Eventually the three of 
them drove to Fremont. The witness got out of the 
car and walked away, whereupon Mildrexler and 
Garcia were arrested. 

According to the testimony of police Det. Set. 
Stephen Tellatin, Garcia and the codefendant were 
transported to the Fremont Police Department. 
Tellatin obtained the cooperating individual’s per- 
mission to search the trunk of his automobile, where 
the two suitcases belonging to Garcia were found. 
This police officer then testified that he obtained the 
consent of Garcia to open the suitcases, and in each 
one marijuana was found. Police officer Jim 
Burkardt later testified that immediately following 
Garcia’s arrest he was given his full Miranda 
warnings. 

It was on the basis of the foregoing testimony that 
the defendant was tried and convicted. 

Prior to trial the defendant filed motions to sup- 
press all evidence seized from the trunk of the auto- 
mobile, items seized from a search of the defend- 
ant’s luggage, and evidence of statements made by 
the defendant to police officers following his arrest. 
The trial court overruled all three motions because, 
first, as to all three motions, they were not filed at 
least 10 days before trial as required by Neb. Rev. 
Stat. § 29-822 (Reissue 1979); that as to the search of 
the automobile, the defendant had no standing to ob- 
ject to that search because he did not have custody, 
control, or an ownership interest in the same, and he 
had consented to a search of his luggage; and, final- 
ly, that he had been advised of his Miranda rights 
and had voluntarily made such statements. 

The motions were not filed 10 days before trial of 
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the case began. However, there is some indication 
that trial might have commenced earlier than antic- 
ipated because of a previously set jury case having 
been canceled. In any event, the other reasons 
given for overruling the motions were valid. 

The search of the trunk of the automobile was 
proper. Sergeant Tellatin, among others, testified 
that he had reliable information that the defendant 
was going to bring marijuana into Nebraska on this 
date. Surveillance was maintained on the defend- 
ant’s baggage by various law enforcement authori- 
ties in San Diego and in Denver, and by Tellatin at 
Omaha as he watched Mildrexler and Garcia pick 
up the baggage and place it in the trunk of the auto- 
mobile in the charge of the cooperating individual. 

Additional testimony indicated that this automo- 
bile was then followed back to Fremont by Dodge 
County Deputy Sheriff Dan Weddle and police Det. 
Thomas Tamke. It is apparent from this testimony 
that probable cause existed to make the arrest of 
Garcia and to search the trunk of the automobile 
without the necessity of a warrant. See Chambers 
v. Maroney, 399 U.S. 42, 90 S. Ct. 1975, 26 L. Ed. 2d 
419 (1970), reh’g denied 400 U.S. 856, 91 S. Ct. 23, 27 
L. Ed. 2d 94. In any event, permission was obtained 
from the person who had charge of the automobile to 
search the trunk, as previously indicated. 

The search of the defendant’s luggage itself is, of 
course, another matter. However, the court con- 
cluded, after considering all of the evidence, that the 
defendant had voluntarily given his consent to that 
search. Detective Tamke testified that he was pres- 
ent when Sergeant Tellatin asked the defendant for 
his permission to search the luggage. According to 
Tamke, the defendant stated, ‘‘You’d get a search 
warrant anyway, so go ahead.’’ Sergeant Tellatin 
testified to essentially the same facts, and denied 
that he had ever told the defendant that if he did not 
give permission he would get a search warrant. 
The defendant himself testified that at first he re- 
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fused permission to Sergeant Tellatin, but after the 
officer told him that he would get a search warrant if 
permission was not granted, the defendant stated 
that he said, ‘‘Well, you have them, so you don’t 
need nothing. Go ahead and do whatever you want 
to do.”’ 

The determination of whether a consent to search 
is voluntarily given is a question of fact. State v. 
Skonberg, 194 Neb. 550, 233 N.W.2d 919 (1975). The 
voluntariness of the consent to search should be de- 
termined from the totality of the circumstances sur- 
rounding it. State v. Van Ackeren, 194 Neb. 650, 235 
N.W.2d 210 (1975). The findings of fact in this re- 
spect will not be set aside on appeal unless they are 
clearly erroneous. In making that determination 
this court will take into consideration the advantage 
of the district court in having heard the oral testi- 
mony. State v. Billups, 209 Neb. 787, 311 N.W.2d 512 
(1981). In this instance the findings of the district 
court cannot be said to be clearly erroneous. 

The evidence clearly indicates that the defendant 
was advised of his Miranda rights and voluntarily 
made his statements to the authorities. The defend- 
ant does not argue in this court to the contrary. The 
trial court was correct in overruling the motions to 
suppress. 

As to the defendant’s claim of entrapment, the 
trial court gave as one of its instructions to the jury 
NJI 14.34. This instruction clearly and fairly sets 
forth the elements of entrapment and the fact that 
the burden is on the State to prove that the defend- 
ant was not improperly induced to commit the 
crime. Although the defendant testified that he was 
asked by the cooperating individual on three or four 
occasions to bring the marijuana into Nebraska, as 
previously stated, this individual specifically denied 
having ever talked to the defendant. A question of 
fact on this issue was fairly presented to the jury, 
which resolved it against the defendant. 

The defendant’s argument as to the insufficiency 
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of the evidence is based on his claim that he at no 
time had possession of the marijuana in Dodge 
County. In support of this argument he points to the 
fact that after placing his luggage in the trunk of the 
automobile, which was in the possession of the coop- 
erating individual, the latter had the only key to the 
trunk, which placed that luggage beyond the control 
of the defendant. The testimony of the defendant 
himself does establish that he bought the marijuana 
in California, brought it into Nebraska in his suit- 
cases, placed them in the trunk of the automobile, 
expected to have the suitcases returned to him when 
he got out of the car, and expected to sell the mari- 
juana and to make a profit from that sale. 

Evidence that a defendant had constructive pos- 
session of a drug with knowledge of its presence and 
its character as a controlled substance is sufficient 
to support a finding of possession and to sustain a 
conviction for unlawful possession. State v. Britt, 
200 Neb. 601, 264 N.W.2d 670 (1978). 

Constructive possession may be proved by direct 
or circumstantial evidence and may be shown by the 
accused’s proximity to the substance at the time of 
the arrest or by a showing of dominion over the sub- 
stance. State v. Sotelo, 197 Neb. 334, 248 N.W.2d 767 
(1977). 

The fact that the defendant would have to ask the 
one in charge of the automobile to unlock the trunk 
for him did not detract from the defendant’s domin- 
ion over his luggage. As the owner of that luggage, 
he had every legal right to insist on its return to 
him, much as he would in the event that he had 
checked it at a check stand. Constructive posses- 
sion may be proven by ownership, dominion, or con- 
trol over the contraband itself, coupled with the in- 
tent to exercise control over the same. United 
States v. Salinas-Salinas, 555 F.2d 470 (5th Cir. 1977); 
Sewell v. United States, 406 F.2d 1289 (8th Cir. 1969). 
The evidence was sufficient to sustain the verdict of 
the jury. 
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As to the claimed excessiveness of his sentence, 
the defendant points to the facts that Mildrexler, 
pursuant to a plea bargain, was successful in having 
the count involving possession dismissed, and was 
sentenced to a term of imprisonment of from 30 
months to 6 years. Mildrexler’s presentence investi- 
gation report discloses that his prior criminal record 
includes a conviction and sentence of from 1 to 3 
years’ imprisonment for delivery of a controlled 
substance, a 14-day jail sentence coupled with 2 
years 50 weeks of probation for conspiracy to deliver 
a controlled substance, and a $300 fine for possession 
of a controlled substance. The defendant’s prior 
record contains a conviction for reckless driving and 
an arrest for possession of marijuana of less than 1 
ounce. 

We recognize that Mildrexler’s conviction was the 
result of an agreement involving a plea of guilty on 
his part. However, we cannot overlook the facts 
that he was as deeply involved in this crime as was 
the defendant, save only that the latter actually 
physically delivered the contraband, and that the de- 
fendant’s prior record was rather clean by compari- 
son. Accordingly, to impose a sentence of from 30 
months to 6 years in the one instance and two con- 
secutive terms of from 5 to 8 years in the defend- 
ant’s case constitutes impermissible disparity of 
sentences for nearly similar criminal activity. 
State v. Komor, 213 Neb. 376, 329 N.W.2d 120 (1983). 

The sentence of the trial court is modified to re- 
quire that the two terms of imprisonment run con- 
currently. 

AFFIRMED AS MODIFIED. 
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MICHAEL D. HaARPSTER, APPELLANT, V. CHARLES L. 
BENSON, DIRECTOR, DEPARTMENT OF CORRECTIONAL 
SERVICES, ET AL., APPELLEES. 

345 N.W.2d 335 


Filed March 9, 1984. No. 83-569. 


Sentences. When sentence is pronounced upon one already serving a 
sentence from another court, the second sentence does not begin to 
run until the sentence which the prisoner is serving has expired, 
unless the court pronouncing the second sentence specifically 
states otherwise. 


Appeal from the District Court for Lancaster 
County: SAMUEL VAN PELT, Judge. Affirmed. 


Michael D. Harpster, pro se. 


Paul L. Douglas, Attorney General, and J. Kirk 
Brown and Linda L. Willard, for appellees. 


KrivosHé, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

Michael D. Harpster filed an action for declara- 
tory judgment (Neb. Rev. Stat. §§ 25-21,149 et seq. 
(Reissue 1979)) that Harpster’s two sentences for 
felony convictions should run concurrently rather 
than consecutively. The Lancaster County District 
Court held Harpster’s sentences ran consecutively. 
We affirm. 

On March 28, 1977, Harpster, having been con- 
victed by his guilty plea to a charge of larceny from 
the person, and being represented by counsel, was 
sentenced to the Nebraska Penal and Correctional 
Complex for a term of 1 to 3 years. 

On December 2, 1977, Harpster, having been con- 
victed by his guilty plea to a charge of robbery, and 
represented by counsel, was sentenced to the Ne- 
braska Penal and Correctional Complex for a term 
of not less than 8 nor more than 10 years. The sen- 
tencing judge on the robbery charge was not the 
same judge who had sentenced Harpster on March 
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28 for the larceny conviction. The judge sentencing 
for the robbery conviction noted that Harpster was 
already an inmate in the Nebraska Penal and Cor- 
rectional Complex, and made no pronouncement 
that the sentence for the robbery conviction ran con- 
currently with Harpster’s sentence imposed in 
March 1977 regarding the larceny conviction. 

After an evidentiary hearing regarding Harpster’s 
petition, the district court for Lancaster County en- 
tered judgment that Harpster’s sentences ran con- 
secutively, and dismissed Harpster’s petition. 

For over 50 years Nebraska has maintained the 
following rule: When sentence is pronounced upon 
one already serving a sentence from another court, 
the second sentence does not begin to run until the 
sentence which the prisoner is serving has expired, 
unless the court pronouncing the second sentence 
specifically states otherwise. See, State, ex rel. Al- 
len, v. Ryder, 119 Neb. 704, 2830 N.W. 586 (1930); 
Brott v. Fenton, 120 Neb. 792, 285 N.W. 449 (1931); 
Nelson v. Wolff, 190 Neb. 141, 206 N.W.2d 563 (1973). 
The district court was correct in ruling that Harp- 
ster’s sentences were consecutive. 

In addition to questioning the correctness of the 
trial court’s judgment that the two sentences ran 
consecutively, Harpster contends his consecutive 
sentences violate the ‘‘double jeopardy clause’’ of 
the fifth amendment to the U.S. Constitution, that is, 
his consecutive sentences resulted in an increased 
sentence for the first conviction after Harpster had 
begun to serve the initial term of his imprisonment. 
The effect of the two sentences is not an increase in 
Harpster’s initial sentence. Rather, Harpster has 
received two separate sentences imposed by dif- 
ferent judges for convictions of factually unrelated 
crimes. There is no merit to Harpster’s question 
about the constitutionality of his consecutive sen- 
tences. 

The judgment of the district court is affirmed. 

AFFIRMED. 
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FRANCES I. SMiIck, PERSONAL REPRESENTATIVE OF THE 
ESTATE OF LORENE SMICK, DECEASED, APPELLANT, V. 
ALAN W. LANGVARDT ET AL., APPELLEES. 

345 N.W.2d 830 


Filed March 9, 1984. No. 83-625. 


1. Pleadings: Motions to Dismiss. There is no pretrial pleading in 
Nebraska known as a ‘‘Motion to Dismiss.”’ 

2. Pleadings: Appeal and Error. Where the alleged defect is not ap- 
parent on the face of the petition, the defect becomes an affirma- 
tive matter which must be raised by the party seeking the benefit 
of the defect. 

3. Evidence: Records: Appeal and Error. Before this court can 
consider evidence bearing upon an issue of fact, evidence must 
have been offered at the trial court and embodied in the bill of ex- 
ceptions filed with this court. 

4. Evidence: Records. Even where the evidence is received by stip- 
ulation, it must be offered in evidence and incorporated in a bill of 
exceptions. 


Appeal from the District Court for Gage County: 
WILLIAM B. Rist, Judge. Reversed and remanded. 


William A. Wieland and Susan Jacobs of Healey, 
Brown, Wieland, Kluender, Atwood & Jacobs, for ap- 
pellant. 


James A. Snowden and William L. Tannehill of 
Knudsen, Berkheimer, Richardson & Endacott, for 
appellee Gogela. 


KrivosHa, C.J., BOSLAUGH, WHITE, HAsTINGs, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


KRIVOSHA, C.J. : 

The appellant, Frances I. Smick, as personal rep- 
resentative of the estate of LoRene Smick, deceased, 
commenced a wrongful death action in the district 
court for Gage County, Nebraska, against various 
defendants, including the appellee Louis J. Gogela, 
Jr. According to the petition, the defendants named 
in the action were physicians and a registered nurse 
anesthetist. Smick joined all of the defendants in a 
single petition, and alleged, in a conclusionary man- 
ner and without facts, that the provisions of the Ne- 
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braska Hospital-Medical Liability Act, Neb. Rev. 
Stat. §§ 44-2801 to 44-2855 (Reissue 1978) (the Act), 
were unconstitutional, violative of the U.S. Constitu- 
tion and the Constitution of the State of Nebraska. 
No specific facts were alleged as to how or in what 
manner the Act was unconstitutional, nor was any 
suggestion made as to which particular parts of 
either the U.S. Constitution or the Constitution of the 
State of Nebraska were involved. 

Under the provisions of the Act, if one is a defined 
health care provider (§ 44-2803), such health care 
provider must qualify under the Act before the Act 
has application (§ 44-2801). The petition filed by 
Smick did not allege whether any of the named de- 
fendants were health care providers who had quali- 
fied under the Act, and therefore one could not dis- 
cern from merely examining the allegations of the 
petition whether the Act applied. Furthermore, 
under the provisions of the Act, a patient may elect 
not to be bound by the terms of the Act, provided 
such election is made in accordance with the 
provisions of the Act. Again, no allegation was 
contained in the petition as to whether the deceased 
had elected not to come under the Act. Ifthe Act did 
not apply, the allegations of the petition on its face 
were sufficient to state a cause of action. 

The appellee Gogela filed a document entitled ‘‘De- 
murrer and Motion to Dismiss.’’ The trial court 
overruled the demurrer because, as noted by the trial 
court in its order, ‘‘disposition in the matter upon 
demurrer would not be appropriate,’’ but the trial 
court sustained the motion to dismiss, specifically 
finding that Gogela was a health care provider 
covered by the Act and therefore he could not be 
joined in the same petition as those health care pro- 
viders who were not covered by the Act. According- 
ly, the trial court dismissed the action as against the 
appellee Gogela, without prejudice. 

There is no bill of exceptions in this case, and 
therefore there is no evidence other than the appel- 


780 216 NEBRASKA REPORTS 


lant’s petition and the appellee’s motion to dismiss. 
We believe that under the circumstances, and in view 
of the lack of evidence presented to both the trial 
court initially and to this court on appeal, we are re- 
quired to reverse and remand. 

The trial court correctly overruled Gogela’s de- 
murrer, which was based upon Gogela’s assertion 
that he could not be joined with the other defend- 
ants. However, because a demurrer goes only to 
those defects which appear on the face of the peti- 
tion, see Neb. Rev. Stat § 25-806 (Reissue 1979), and 
because one might properly join all of the named de- 
fendants if all four had either elected to come under 
the Act or had elected not to come under the Act and 
had waived the benefit of the Act, the petition on its 
face was not defective. Had the defect of parties 
been apparent on its face, of course, the demurrer 
would have been proper. See Johnson v. Platte Val- 
ley Public Power and Irrigation District, 133 Neb. 97, 
274 N.W. 386 (1937). As we have observed, however, 
the alleged defect with regard to misjoinder is not ap- 
parent on the face of the petition, and therefore, be- 
fore the defect can be ascertained, it must be estab- 
lished by some evidence produced by the defendant. 
Apparently the trial court recognized this important 
distinction when it properly overruled the demurrer. 

The court’s sustaining of the motion to dismiss 
must rest upon the same footing. In the first in- 
stance there is no pretrial pleading in Nebraska 
known as a ‘‘Motion to Dismiss.’’ See Blitzkie v. 
State, ante p. 105, 342 N.W.2d 5 (1983). But even if we 
were to treat the motion to dismiss as a demurrer, 
which we may sometimes do under limited condi- 
tions, see State, ex rel. Johnson, v. Consumers Pub- 
lic Power District, 142 Neb. 114, 5 N.W.2d 202 (1942), 
we must nevertheless conclude that, on the state of 
the record before us, the motion to dismiss, treated 
as a demurrer, should have been overruled for the 
very Same reasons that the trial court concluded the 
demurrer itself should have been overruled. Where, 
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as here, the alleged defect is not apparent on the 
face of the petition, the misjoinder becomes an af- 
firmative matter which must be raised by the party 
seeking the benefit of the defect. See, Columbus 
Bank & Trust Co. v. High Country Stable, 202 Neb. 
724, 277 N.W.2d 81 (1979); Carlson v. Nelson, 204 
Neb. 765, 285 N.W.2d 505 (1979). 

The problem of treating a motion to dismiss as a 
demurrer for misjoinder of parties or causes of ac- 
tion is made more apparent when we observe the 
trial court’s response to the pleading. Assuming for 
the moment that there was sufficient evidence avail- 
able to Gogela to establish a misjoinder of parties or 
causes of action, the appropriate relief was not to 
dismiss the action as against Gogela but, rather, to 
permit Smick, upon motion, to separate the causes 
of action and have each docketed without the re- 
quirement of further service. See McCague Savings 
Bank v. Croft, 80 Neb. 702, 115 N.W. 315 (1908); 87 
Neb. 770, 128 N.W. 504 (1910). In any event, dismis- 
sing the action as to the defendant Gogela on the ba- 
sis of improper joinder of parties, not apparent on 
the face of the petition, was improper. 

Appellee argues that a trial court may summarily 
dismiss any action over which it lacks subject mat- 
ter jurisdiction. This argument apparently goes to 
the proposition that if one or more of the defendants 
have elected to come under the Act as health care 
providers, then Smick must first submit the matter 
to a review panel before the court may acquire juris- 
diction over the action. Again, this may be true, but 
the evidence is not properly before this court, just as 
it was not properly before the trial court. The trial 
court concluded that Gogela must have been a 
health care provider who had elected to come under 
the Act, because a copy of a claim filed by appellant 
with a medical review panel was attached to 
Gogela’s motion to dismiss. However, the notice of 
claim was not offered in evidence and was not prop- 
erly before the trial court, nor is it before this court. 
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The filing of the claim proves nothing even if it could 
be considered as evidence, and, in light of this rec- 
ord, it cannot be so considered. 

If Gogela had elected not to come under the Act 
and the appellant had erroneously filed a claim with 
the medical review panel, appellant would not be 
estopped from proceeding to file suit against the de- 
fendants, including Gogela, without having the claim 
considered. 

Additionally, the trial court’s order recites that 
‘the parties in their submission to the Court of the 
circumstances involved have proceeded on the basis 
that defendant Gogela came within the Act and 
other defendants did not.’”’ And the trial court’s order 
overruling the motion for new trial recited in part 
‘that counsel for plaintiff and defendant Gogela 
have heretofore advised the Court that said defend- 
ant was a healthcare provider within the provisions 
of said Act, and the other defendants are not within 
its terms.”’ 

Before this court can consider evidence bearing 
upon an issue of fact, evidence must have been of- 
fered at the trial court and embodied in the bill of 
exceptions filed with this court. See Timmerman v. 
Hertz, 195 Neb. 237, 238 N.W.2d 220 (1976). Even 
where the evidence is received by stipulation, it 
must be offered in evidence and incorporated in a 
bill of exceptions. See, Prokop v. Mlady, 136 Neb. 
644, 287 N.W. 55 (1939); Caldwell v. Savage, 157 Neb. 
603, 60 N.W.2d 657 (1953); Higgins v. Postal Life & 
Casualty Ins. Co., 161 Neb. 278, 73 N.W.2d 175 (1955). 
There is simply no evidence before us to support the 
action taken by the trial court, nor can we determine 
what evidence was before the trial court. Did the 
parties stipulate in open court or merely exchange 
comments with the trial judge in chambers? This 
we simply cannot determine. 

This is not form over substance. In the case of 
Christopherson v. Christopherson, 177 Neb. 414, 129 
N.W.2d 113 (1964), we were confronted with a situa- 
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tion not dissimilar to the instant case. In Christoph- 
erson we said at 417, 129 N.W.2d at 115: ‘‘We ob- 
serve that appellee’s pleading, considered as a mo- 
tion to dismiss when addressed solely to a petition, is 
not a recognized pleading in this jurisdiction. Ap- 
pellee is attempting to raise mere unverified allega- 
tions to the dignity of evidence and by this means to 
deprive appellant of his day in court. The issue of 
paternity cannot be injected into this case by a mo- 
tion to dismiss. Our Code of Civil Procedure covers 
the proper pleading procedures in this jurisdiction. 
To avoid unnecessary costs and delays, litigants 
should confine themselves to those pleadings and 
procedures approved in this jurisdiction.’’ And re- 
cently, in Nelson v. Sioux City Boat Club, ante p. 484, 
486, 344 N.W.2d 634, 635 (1984), we said: ‘‘It is no 
answer, aS a matter of convenience, to say that the 
case should be disposed of on the merits on this 
record. Questions as to the burden of proof, or the 
res judicata effect of a judgment based on a plead- 
ing not recognized by this state, should not be de- 
termined academically. There are enough uncer- 
tainties in the law without expanding them by intro- 
ducing procedures not contained in our statutes or 
court rules. 

“We are not by this action exalting form over sub- 
stance, but we are stating that procedural laws as to 
the conduct of civil litigation must be followed in 
order to let trial courts and appellate courts main- 
tain some uniformity as to the posture of cases ripe 
for decision.”’ 

In this case we are asked to examine a record con- 
taining no evidence offered at trial and to determine 
that one of the defendants is a qualified health care 
provider who has elected to come under the Act and 
that the other three health care providers have 
elected not to come under the Act. Moreover, we 
are asked to determine that the deceased was a pa- 
tient who had not elected to opt out of the Act. And, 
finally, we are asked to pass upon the constitutional- 


784 216 NEBRASKA REPORTS 


ity of a law without any effort to specify how or why 
the Act is unconstitutional. All of these matters 
may be true, but courts are not free to speculate on 
evidence and streamline procedures to the point 
where no standards exist. Rather, courts must have 
the evidence properly presented in proper pleadings 
before the evidence may be considered. 

For that reason we believe that the action of the 
trial court in sustaining the motion to dismiss was in 
error and must be reversed. 

REVERSED AND REMANDED. 

BosLauacu, J., concurs in the result. 


FRANCIS E. BAUER, APPELLANT, V. ANNA MARIE 
BAUER, APPELLEE. 
345 N.W.2d 337 


Filed March 9, 1984. No. 83-667. 


Appeal from the District Court for Otoe County: 
RayMonp J. Case, Judge. Affirmed. 


Louie M. Ligouri, for appellant. 
Case & Reinsch, P.C., for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

The court, having reviewed the record in this case 
de novo, as it is required to do, finds that the 
judgment of the trial court should be affirmed. 

AFFIRMED. 
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ROBERT W. HYDE ET AL., APPELLEES, V. IRVING 
SHAPIRO ET AL., APPELLANTS, HaRRyY D. NIco.La, 
APPELLEE. 

346 N.W.2d 241 


Filed March 16, 1984. No. 83-196, 83-234. 


1. Contracts: Consideration. A valuable consideration to support a 
contract need not be one translatable into dollars and cents; it is 
sufficient if it consists of the performance, or promise thereof, 
which the promisor treats and considers of value to him. 

There is a sufficient consideration for a promise if 
there is any benefit to the promisor or any detriment to the prom- 
isee. A benefit need not necessarily accrue to the promisor if a 
detriment to the promisee is present, and there is a consideration if 
the promisee does anything legal which he is not bound to do or re- 
frains from doing anything which he has a right to do, whether or 
not there is any actual loss or detriment to him or actual benefit to 
the promisor. 

3. Courts: Judgments. The provisions of Neb. Rev. Stat. § 25-2002 
(Reissue 1979) apply only to a modification of a judgment entered 
at a subsequent term. The law is clear that during the term the 
trial court has the inherent power to modify its judgment and no 
petition or summons is required. 

4. . Our law is clear that, absent an abuse of discre.- 
tion, a . court has the inherent power to vacate or modify its own 
judgment at any time during the term at which those judgments 
are pronounced and such power exists entirely independent of any 
statute. 


Appeal from the District Court for Scotts Bluff 
County: RosBert O. Hiepe, Judge. Affirmed. 


Jim Zimmerman of Atkins, Ferguson, Zimmer- 
man, Carney & Law, for appellant Shapiro. 


Robert M. Brenner of Brenner and Meister Law 
Office, for appellant Vickery. 


Robert W. Mullin of Van Steenberg, Brower, 
Chaloupka, Mullin & Holyoke, for appellees Hyde et 
al. 


Krivosua, C.J., CAPORALE, and GRANT, JJ., and 
Camp, D.J., and CoLWELL, D.J., Retired. 


Krivosua, C.J. 
Irving Shapiro and Harry Vickery appeal from a 
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judgment entered by the district court for Scotts 
Bluff County, Nebraska, in favor of the appellees, 
Robert W. Hyde, William S. Whitehead, John C. 
Hawkins, Jr., Donn C. Raymond, and Jerome A. 
Fuhrman. The judgment was entered against 
Harry D. Nicola as well, but Nicola has not appealed 
and is not involved in this matter. We believe that 
the action of the trial court was correct and should 
be affirmed. 

The suit involved in this appeal was in the form of 
a declaratory judgment action asking the court to 
determine the enforceability of a contribution agree- 
ment signed by Shapiro and Vickery. The appel- 
lants, Shapiro and Vickery, maintain that the trial 
court erred in entering a judgment against them and 
in favor of the appellees because of a failure of con- 
sideration. The record discloses that all of the 
parties to this action were business associates in a 
restaurant enterprise known as Grampy’s. The 
business entity consisted of a partnership known as 
Grampy’s of Scottsbluff and a corporation known as 
Grampy’s International, Inc. The _ partnership, 
which was created on February 5, 1973, consisted 
originally of appellees Hyde, Whitehead, Hawkins, 
and Raymond, but neither of the appellants. The 
corporation, which was formed on February 23, 1973, 
consisted of the appellees and appellant Vickery as 
original shareholders. Appellant Shapiro became a 
stockholder at a later time. On April 2, 1973, the 
partnership assigned to the corporation a licensing 
agreement and the exclusive right to do business 
under the trade name ‘‘Grampy’s.’’ In return for 
the assignment the partnership was to receive from 
the corporation a royalty of .0075 percent on all 
gross sales generated by any owned or franchised 
Grampy’s restaurant. The royalties were to be dis- 
tributed to the partners at least every 3 months. By 
at least June of 1979 the corporation encountered 
some financial difficulties and required additional 
funds. Shapiro and Vickery offered to provide cer- 
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tain of this additional funding, provided that they 
were made members of the partnership, as well as 
being stockholders in the corporation, thereby enti- 
tling them to a share of the royalties. The existing 
partners agreed to create a new partnership consist- 
ing of all of the former partners plus Shapiro and 
Vickery, provided that the new partners agreed to 
sign a certain contribution agreement. The books of 
the old partnership were to be closed and adjusted 
showing the new interests. All assets of the old 
partnership, except the royalties accrued prior to 
August 1, 1979, were to be shared among the newly 
formed group. In all other respects the original 
partnership agreement executed on February 5, 
1973, was to remain in effect. 

Both the partnership agreement and the contribu- 
tion agreement made it clear that the consideration 
for the new partnership was an agreement by Sha- 
piro and Vickery to sign the contribution agreement. 
The language of the amended partnership agree- 
ment specifically provided in part as _ follows: 
“WHEREAS, it is the desire of all parties to this 
Agreement to reorganize the partnership for pur- 
poses of admitting new partners on the sole consider- 
ation that they sign and execute a Contribution 
Agreement....’’ (Emphasis supplied.) And, like- 
wise, the contribution agreement stated in part: 
‘“‘{I]t is the intention of all of the undersigned to be- 
come equal partners. ..in the above-referred Part- 
nership, which has been amended... to include the 
undersigned as equal partners, solely upon the con- 
sideration that each of the undersigned will execute 
this Contribution Agreement indemnifying the part- 
ners or stockholders who have signed prior guaranty 
agreements securing ...the Corporation.’”’ (Em- 
phasis supplied.) 

Shapiro and Vickery now maintain that they are 
not bound by the contribution agreement because 
there has been a total failure of consideration be- 
cause the partnership failed and, as a result, they 
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did not receive the royalties which they expected to 
receive. That is, they maintain that the sole consid- 
eration for signing the contribution agreement was 
the promise that they would receive royalties and, 
not having received them, they are entitled to be re- 
lieved of any obligation under the contribution 
agreement. Just as the trial court did not accept 
that argument, neither do we. 

There is no question that there was adequate con- 
sideration for the execution of the contribution 
agreement in the first instance. While the consider- 
ation may not have proved ultimately to be of bene- 
fit to Shapiro and Vickery, this is not significant. 
The distinction between whether there was sufficient 
consideration and its value to Shapiro and Vickery 
becomes relevant as we review the case. In the 
case of Omaha Nat. Bank v. Goddard Realty, Inc., 
210 Neb. 604, 609-10, 316 N.W.2d 306, 309-10 (1982), we 
set out the rules with respect to consideration, say- 
ing: ‘‘There appears to be no precise statement as 
to what constitutes consideration for an agreement 
other than the general declaration that in order for 
there to be consideration for an agreement there 
must be a benefit to one of the parties or a detriment 
to the other. See, Commuter Developments & In- 
vestments, Inc. v. Gramlich, 203 Neb. 569, 279 
N.W.2d 394 (1979); Dorland v. Dorland, 175 Neb. 233, 
121 N.W.2d 28 (1963). What that benefit/detriment 
must be or how valuable it must be varies from case 
to case. It is clear, however, that even ‘a pepper- 
corn’ may be sufficient. In Asmus v. Longenecker, 
131 Neb. 608, 269 N.W. 117 (1936), we said: ‘“‘A 
valuable consideration to support a contract need 
not be one translatable into dollars and cents; it is 
sufficient if it consists of the performance, or prom- 
ise thereof, which the promisor treats and considers 
a value to him.”’... ‘‘A valuable consideration may 
consist either in some right, interest, profit, or bene- 
fit accruing to one party, or some forbearance, det- 
riment, loss, or responsibility given, suffered, or 
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119.... 

‘c* «There is a sufficient consideration for a prom- 
ise if there is any benefit to the promisor or any det- 
riment to the promisee. A benefit need not neces- 
sarily accrue to the promisor if a detriment to the 
promisee is present, and there is a consideration if 
the promisee does anything legal which he is not 
bound to do or refrains from doing anything which 
he has a right to do, whether or not there is any 
actual loss or detriment to him or actual benefit to 
the promisor.’’’ (Emphasis supplied.) Phelps v. 
Blome, 150 Neb. 547, 555, 35 N.W.2d 93, 97 (1948). ... 

‘|... The question of consideration in this state 
has never been dependent upon whether the prom- 
isor considered the benefit received sufficient, but 
only whether, as a matter of law, the promisee suf- 
fered a detriment or did anything which he was not 
otherwise required to do, no matter how significant 
in fact was the detriment or promise. We are un- 
able to say that, as a matter of law, an agreement 
knowingly entered into by and between two sophisti- 
cated parties should now be set aside because the 
consideration given for the agreement was not what 
one of the parties considers of particular value.”’ 

In the instant case it seems clear beyond question 
that the consideration for executing the contribution 
agreement was not the receiving of royalties but, 
rather, the admitting of Shapiro and Vickery into the 
partnership. Certainly, the existing partners did not 
have to admit additional partners, and by doing so 
they diminished their interests in the partnership 
and suffered a detriment. That the partnership 
agreement did not ultimately prove to be a benefit to 
Shapiro and Vickery does not change the fact that 
there was sufficient consideration for it. 

We must next determine whether there was a fail- 
ure of consideration. 

Shapiro and Vickery argue, on the basis of our 
holding in Cotner College v. Estate of Hester, 155 
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Neb. 279, 51 N.W.2d 612 (1952), that the failure of the 
partnership to pay royalties to Shapiro and Vickery 
was a failure of consideration sufficient to excuse 
their performance under the contribution agree- 
ment. We believe not. As we indicated, the con- 
sideration for the contribution agreement was the 
amending of the partnership and not the payment of 
the royalties, though, to be sure, the payment of the 
royalties was one of the benefits to be derived as a 
result of amending the partnership. It was _ not, 
however, the only benefit to be derived. We believe 
that a close examination of Cotner College discloses 
that it has no application in the present case. In the 
Cotner College case a bequest payable on death was 
given to the college on the condition that the pro- 
ceeds be used as a scholarship for students attending 
the college located at a specific site, teaching spe- 
cific courses. In fact, the college ceased operating 
some 16 years before the last donor’s death; and 
while it appears that some institution was operating 
in another site, it is clear that it was not the institu- 
tion to which the donation had been pledged, nor was 
the new institution providing the same type of edu- 
cation as the old one to which the pledge was made. 
Cotner College held that where the purpose of the 
agreement totally failed, the donor was relieved of 
any further obligation. In the instant case, while 
the royalties may not in fact have been paid, the 
partnership was still in existence. If, indeed, Sha- 
piro and Vickery had some rights to royalties which 
had been acquired by the partnership but not proper- 
ly paid to Shapiro and Vickery, their recourse was to 
seek an accounting, to sue for the royalties, or bring 
some other appropriate legal action. But, contrary 
to the argument made by Shapiro and Vickery, they 
did not have a right to declare the contract at an 
end, thereby relieving them of their obligations 
under the contract. 

The motive to contract and the consideration for 
the contract are distinct and different. 1 8. Wil- 
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liston, A Treatise on the Law of Contracts § 111 (3d 
ed. 1957). ‘‘An expectation of results often leads to 
the formation of a contract, but neither the expecta- 
tion nor the result is ‘the cause or meritorious occa- 
sion requiring a mutual recompense in fact or in 
law.’ "’ Philpot v. Gruninger, 81 U.S. 570, 577 (14 
Wall.), 20 L. Ed. 748 (1871). Parties are led into 
agreement by many inducements, such as the hope 
of profit, the expectation of acquiring what they 
could not otherwise obtain. These inducements are 
not legal or equitable considerations, and compose 
no part of a contract. See 17 Am. Jur. 2d Contracts 
§ 93 (1964). The sharing of the royalties may have 
been the motive for entering into the partnership 
agreement, but the consideration was the accept- 
ance by the existing partners of the new partners. 

Vickery and Shapiro knew of the business losses 
before the documents were signed. Exhibit 9, which 
contains the minutes of the May 29 and June 21 meet- 
ings, shows that, while there was continued interest 
in a plan to acquire properties in Ohio, there were 
discussions of the need to borrow more money and 
the need to acquire further personal guaranties. Ac- 
cording to one of the appellees, Raymond, it was 
during those discussions that Shapiro refused to sign 
guaranties without being made an equal partner. 
The trial court was in all respects correct when it 
concluded that the failure to pay royalties did not 
constitute a failure of consideration for the contribu- 
tion agreement. 

Vickery raises one other issue. Following the 
entry of a judgment and during the term, the trial 
court on motion of the appellees modified the judg- 
ment to increase the amount slightly. Vickery 
argues that because neither a petition was filed nor 
a summons served upon him pursuant to the provi- 
sions of Neb. Rev. Stat. § 25-2002 (Reissue 1979), the 
action of the trial court in modifying the judgment 
was improper. We can dispose of this assignment 
quickly. Section 25-2002 has no application to the 
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instant case. The provisions of § 25-2002 apply only 
to a modification of a judgment entered at a subse- 
quent term. The law is clear that during the term 
the trial court has the inherent power to modify its 
judgment, and no petition or summons is required. 
Our law is clear that, absent an abuse of discretion, 
a court has the inherent power to vacate or modify 
its own judgment at any time during the term at 
which those judgments are pronounced, and such 
power exists entirely independent of any statute. 
See, Moackler v. Finley, 207 Neb. 353, 299 N.W.2d 166 
(1980); A. Hirsh, Inc. v. National Hair Co., 210 Neb. 
397, 315 N.W.2d 236 (1982); In re Estate of Wein- 
berger, 207 Neb. 711, 300 N.W.2d 818 (1981); DeVries 
v. Rix, 208 Neb. 392, 279 N.W.2d 89 (1979); Harman 
v. Swanson, 169 Neb. 452, 100 N.W.2d 33 (1959). The 
assignment is without merit. 

In view of our disposition of this case, we need not 
consider any other assignments raised by the par- 
ties. The judgment is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLANT, V. TIMOTHY L. 
PIERCE, ALSO KNOWN AS TIM PIERCE, APPELLEE. 
345 N.W.2d 835 


Filed March 16, 1984. No. 83-627. 


1. Post Conviction: Constitutional Law. Relief under the Post Con- 
viction Act is limited to cases in which there was a denial or in- 
fringement of the rights of the prisoner such as to render the judg- 
ment void or voidable under the Constitution of Nebraska or the 
Constitution of the United States. 

2. Constitutional Law. As a general rule, retroactive operation of a 
decision overruling a prior case is not required by constitutional 
provisions. 

Decisions of this ‘court, although later overruled, may 

nonetheless remain the law for intermediate transactions. 


Appeal from the District Court for Scotts Bluff 


STATE v. PIERCE 793 
Cite as 216 Neb. 792 
County: ALFRED J. Kortum, Judge. Reversed and 
remanded with directions. 


Douglas Warner, Deputy Scotts Bluff County At- 
torney, for appellant. 


Timothy L. Pierce, pro se. 


Krivosua, C.J.,  BosLauGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

This is an appeal from an order of the district 
court granting the defendant’s motion for post con- 
viction relief. The district court also vacated the 
conviction and sentence of defendant as an habitual 
criminal and returned him to the district court for 
resentencing. 

This is the second appearance of this case before 
this court. In State v. Pierce, 204 Neb. 433, 283 
N.W.2d 6 (1979), this court affirmed the defendant’s 
conviction for the unlawful delivery of ampheta- 
mines, and affirmed the finding that Timothy Pierce 
was an habitual criminal within the meaning of Neb. 
Rev. Stat. § 29-2221 (Reissue 1979) and his sentence 
of imprisonment for 12 years. In Pierce this court 
found the habitual criminal statute applied to the de- 
fendant even though the two previous convictions 
and sentences were imposed on the same day and 
arose from the filing of a single information. 

On April 29, 1983, this court expressly overruled 
State v. Pierce in the decision in State v. Ellis, 214 
Neb. 172, 333 N.W.2d 391 (1983), and reinterpreted 
the habitual criminal statute to warrant the en- 
hancement of the penalty when we said ‘‘the prior 
convictions, except the first conviction, must be for 
offenses committed after each preceding conviction, 
and all such prior convictions must precede the com- 
mission of the principal offense.’’ Jd. at 176, 333 
N.W.2d at 394. 

On May 16, 1983, Pierce filed a motion for post 
conviction relief requesting the district court to set 


794 216 NEBRASKA REPORTS 


aside his sentence as an habitual criminal. He 
alleged that the maximum penalty for the crime of 
which he was convicted, without enhancement, was 
5 years. The district court granted the motion and 
the State appeals. 

The State assigns as error the district court’s de- 
termination that the prisoner had alleged and 
proved facts which constituted a violation of his 
rights under the Constitution of Nebraska or of the 
United States, so as to make his conviction void or 
voidable, and that the court erred in applying State 
v. Ellis, supra, retroactively for the benefit of a de- 
fendant whose conviction had become final. 

The applicable rule of law is that relief under the 
Post Conviction Act is limited to cases in which 
there was a denial or infringement of the rights of 
the prisoner such as to render the judgment void or 
voidable under the Constitution of Nebraska or of 
the United States. State v. Glasenapp, 212 Neb. 99, 
321 N.W.2d 450 (1982); State v. Miles, 194 Neb. 128, 
230 N.W.2d 227 (1975). 

Neb. Rev. Stat. § 29-3001 (Reissue 1979) reads in 
part as follows: ‘‘A prisoner in custody under sen- 
tence and claiming a right to be released on the 
ground that there was such a denial or infringement 
of the rights of the prisoner as to render the judg- 
ment void or voidable under the Constitution of this 
state or the Constitution of the United States, may 
file a verified motion at any time in the court which 
imposed such sentence, stating the grounds relied 
upon, and asking the court to vacate or set aside the 
sentence.”’ 

The problem here is that the defendant in his mo- 
tion for post conviction relief has not alleged nor 
proved that his conviction or sentence as an habitual 
criminal is affected by any state or federal constitu- 
tional error. It is clear the defendant simply re- 
quested that the decision in State v. Ellis, supra, be 
applied retroactively to his case. 

In £Hllis this court simply overruled the court’s 
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earlier interpretation of § 29-2221, and no state or 
federal constitutional rights have been denied or in- 
fringed. 

Although the defendant contends due process of 
law and fundamental fairness cannot allow his sen- 
tence to stand uncorrected, it has often been recog- 
nized that retroactive operation of an overruling de- 
cision is neither required nor prohibited by constitu- 
tional provisions. Gt. Northern Ry. v. Sunburst Co., 
287 U.S. 358, 53 8. Ct. 145, 77 L. Ed. 360 (1932); Link- 
letter v. Walker, 381 U.S. 618, 85 S. Ct. 1731, 14 L. Ed. 
2d 601 (1965); Brown v. Louisiana, 447 U.S. 323, 100 
S. Ct. 2214, 65 L. Ed. 2d 159 (1980); United States v. 
Johnson, 457 U.S. 587, 102 S. Ct. 2579, 738 L. Ed. 2d 202 
(1982). 

in Gt. Northern Ry., supra at 364, referring to a 
state court’s prospective overruling of a prior deci- 
sion, the U.S. Supreme Court specifically said: 
“(T]he federal constitution has no voice upon the 
subject [of retroactivity]. A state in defining the 
limits of adherence to precedent may make a choice 
for itself between the principle of forward operation 
and that of relation backward. It may say that deci- 
sions of its highest court, though later overruled, are 
law none the less for intermediate transactions.” 
Thus it has been stated in federal law that there is 
no constitutional objection to overruling a case 
purely prospectively as we did in Hllis. 

While many courts, including the U.S. Supreme 
Court, have struggled with the question of retroac- 
tivity, this court does not have to tackle such a mat- 
ter of judicial policy and past precedents, because 
the statutory requirements for relief under the Post 
Conviction Act have not been met. Defendant’s 
remedy might be found in executive clemency. 

We reverse the action of the district court and re- 
mand the cause with directions to dismiss the mo- 
tion for post conviction relief. 

REVERSED AND REMANDED 
WITH DIRECTIONS. 
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STATE OF NEBRASKA, APPELLEE, V. MICHAEL E. NEAL, 
APPELLANT. 
346 N.W.2d 221 


Filed March 23, 1984. No. 82-583. 


Criminal Law: Witnesses: Testimony. Testimony of a witness ina 
suppression hearing, as in a preliminary hearing, is admissible at 
trial, where the defendant has had the opportunity for cross-exami- 
nation at the suppression hearing and the witness is unavailable at 
the trial on the merits of the case. 


Appeal from the District Court for Douglas Coun- 
ty: Pauu J. Hickman, Judge. Affirmed. 


Garrett Law Office, for appellant. 


Paul L. Douglas, Attorney General, and Frank J. 
Hutfless, for appellee. 


KRIVosHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

By a jury trial Michael E. Neal was convicted of 
robbery and sentenced to a term of not less than 7 
nor more than 10 years in the Nebraska Penal and 
Correctional Complex. We affirm. 

At 4:45 p.m. on March 8, 1982, Neal entered a 
booth at an Omaha gas station and told Dennis 
Lobeda, the station attendant, ‘‘Get ’em up.” Ac- 
cording to Lobeda, when Neal said ‘‘Give [me] the 
money” or Neal would kill the attendant, Lobeda re- 
moved money from his shirt pocket and gave that 
money to Neal. Another station attendant, Gerald 
Kinsel, was waiting on a customer on the service 
plaza and observed Neal at the gas station. After 
taking the money from Lobeda, Neal ran to a nearby 
car, containing two men, as Lobeda shouted, ‘‘We 
just been robbed.’’ Neal and the men left the scene 
in the car. 

March 16: An Omaha police officer brought photo 
albums to the gas station and asked Kinsel to ex- 
amine the photographs. There were approximately 
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Kinsel picked out a photograph of Neal, but told the 
officer he could not positively identify Neal. 

March 30: Neal was arrested and taken to the po- 
lice station, where he was included in a lineup. The 
lineup was composed of five casually dressed males 
of varied heights and weights. Three men in the 
lineup and Neal had facial hair. Three individuals 
were taller than Neal and a fourth was shorter. Neal 
was the only man in the lineup who had facial 
scarring due to acne. After he viewed the lineup for 
a minute, Lobeda identified Neal as the man who 
robbed him. At this time Lobeda was positive Neal 
was the man who ‘‘came into [the station] and 
robbed me.’’ Shortly after Lobeda’s view of the 
lineup and identification of Neal, Kinsel viewed the 
lineup and positively identified Neal as the robber. 

March 31: Neal, having been advised of his ‘‘Mi- 
randa rights,’’ gave a statement to Officer Jernigan 
of the Omaha Police Department. Jernigan did not 
ask Neal to make a written statement, nor did Jerni- 
gan record Neal’s oral statement. In his oral state- 
ment given to Jernigan, Neal said ‘‘that he had been 
the one who had committed the robbery.”’ 

Before trial Neal filed a motion to suppress his oral 
statement, pretrial identifications of Neal from 
police photographs—mug shots and the lineup. After 
a hearing in which Kinsel testified, the court 
overruled Neal’s motion for suppression of the evi- 
dence. 

At the time of Neal’s jury trial, a subpoena was is- 
sued for Kinsel’s attendance at trial, but a psychia- 
trist attending Kinsel advised against Kinsel’s ap- 
pearance as a witness. Over Neal’s objection and 
after the trial court had declared Gerald Kinsel una- 
vailable, Kinsel’s previous testimony given at the 
suppression hearing was read into evidence for the 
jury. 

Neal contends the trial court committed error by 
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admitting Kinsel’s testimony given at the suppres- 
sion hearing. 

Testimony of a witness at a preliminary hearing is 
admissible at trial, where the defendant has had the 
opportunity for cross-examination at the preliminary 
hearing and the witness is unavailable at the trial on 
the merits of the case. It is within the discretion of 
the trial court to determine whether a witness’ un- 
availability has been demonstrated to the court. 
State v. Williams, 211 Neb. 693, 320 N.W.2d 105 
(1982). Although Williams deals with testimony 
given at a preliminary hearing, the rule is equally 
applicable where prior testimony has been given at 
a suppression hearing. The record of the suppres- 
sion hearing shows unrestricted cross-examination 
of Kinsel on matters relevant to the issues in Neal’s 
trial. The psychiatrist expressed a professional 
opinion about Kinsel’s mental condition so that the 
trial court was justified in finding Kinsel unavailable 
for purposes of Neal’s trial. There was no abuse of 
discretion regarding admission of Kinsel’s testimony 
given during the suppression hearing. 

Neal contends that the trial court erred in admit- 
ting Neal’s oral statement containing admissions to 
Officer Jernigan, because Neal’s statement was 
neither written nor taped. Neal claims that such 
absence of a written or taped statement renders any 
of Neal’s admissions involuntary. 

Neal never objected to Officer Jernigan’s testi- 
mony relating recollection of what Neal told the of- 
ficer. The medium of a statement, oral or written, 
is immaterial in the determination of admissibility 
of a statement containing an admission of a defend- 
ant. Oral or written statements containing admis- 
sions of a defendant are admissible, if the state- 
ments are voluntary. State v. Thompson, 198 Neb. 
48, 251 N.W.2d 387 (1977). The evidence before us 
establishes that Neal’s statement was given freely 
and voluntarily, without any threat or inducement, 
and that Neal waived his right to the presence of an 
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attorney during the time when the statement was 
made. Whether a statement is voluntary turns upon 
the totality of the circumstances present in each 
case. State v. Hunsberger, 211 Neb. 667, 319 N.W.2d 
757 (1982). Admission into evidence of a confession 
constitutes an independent determination by the 
trial court that the confession was voluntarily made. 
Such determination will not be set aside on appeal 
unless such finding is ‘‘clearly erroneous.’’ See, 
State v. Hunt, 212 Neb. 214, 322 N.W.2d 621 (1982); 
State v. Williams, 205 Neb. 56, 287 N.W.2d 18 (1979). 
We find nothing in the record before us showing that 
the trial court clearly erred in receiving Neal’s 
statement into evidence. 

Neal claims his motion to suppress the pretrial 
identifications by photograph and lineup should have 
been sustained. Neal contends that because he was 
the only person in the lineup that exhibited facial 
scarring due to acne, the lineup and photograph un- 
necessarily suggested Neal’s identification and were 
conducive to irreparable mistaken identification of 
Neal as the robber. 

“The determination as to whether the identifica- 
tion procedures were unnecessarily suggestive and 
conducive to a substantial likelihood of irreparable 
mistaken identification is to be made by a considera- 
tion of the totality of the circumstances surrounding 
the procedures.”’ State v. Joseph, 202 Neb. 268, 271, 
274 N.W.2d 880, 883 (1979). See, State v. Harris, 205 
Neb. 844, 290 N.W.2d 645 (1980) ; State v. Hunt, supra. 
We cannot conclude that the photograph and lineup 
were so suggestive as to result in identification of 
Neal and a substantial likelihood of irreparable mis- 
taken identification. The trial court did not abuse 
its discretion by refusing to suppress the pretrial 
identifications. See State v. Harris, supra. Conse- 
quently, we cannot say that the trial court erred in 
permitting identifications of Neal at trial by those 
who had identified Neal before his jury trial. 

Neal’s last contention is that the sentence imposed 
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is excessive and constitutes cruel and unusual 
punishment in violation of the state and federal Con- 
stitutions. Neal’s last assignment of error lacks any 
legitimate foundation or merit whatsoever. Neal’s 
short record of criminal history reflects a pattern of 
increasingly violent and dangerous criminal activ- 
ity. We have reviewed his record in State v. Neal, 
ante p. 709, 346 N.W.2d 218 (1984), and reiteration 
of Neal’s criminal record would unduly prolong this 
opinion. 

A sentence imposed within the limits prescribed 
by statute will not be disturbed on appeal unless 
there has been an abuse of discretion on behalf of 
the trial court in imposing such sentence. See State 
v. Parks, 212 Neb. 635, 324 N.W.2d 673 (1982). One 
convicted of robbery may be punished by a term of 
imprisonment of from 1 to 50 years. See Neb. Rev. 
Stat. §§ 28-324 and 28-105 (Reissue 1979). Neb. Rev. 
Stat. § 83-1,105(1) (Reissue 1981) provides: ‘‘[T]he 
minimum limit fixed by the court shall not be less 
than the minimum provided by law nor more than 
one-third of the maximum term, and the maximum 
limit shall not be greater than the maximum pro- 
vided by law.’’ Neal was sentenced to 7 to 10 years 
—well within the statutory limits. Based upon the 
relevant information presented, we cannot say that 
’ the trial court abused its discretion in imposing such 
sentence. The sentence is correct, not excessive, 
and does not violate state and federal constitutional 
prohibitions against cruel and unusual punishment. 

The judgment of the district court is affirmed. 

AFFIRMED. 
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LucaS BRUYNINGA, APPELLANT, V. GARY NUSS, DOING 
BUSINESS AS NuSS CoNOCO, APPELLEE. 
346 N.W.2d 245 


Filed March 23, 1984. No. 82-617. 


1. Summary Judgment. Summary judgment is appropriate where 
the moving party establishes that there exists no genuine issue of 
material fact in the case and that under the facts he is entitled to 
judgment as a matter of law. 

In considering a motion for summary judgment the court 
views the evidence in the light most favorable to the party against 
whom it is directed, giving that party the benefit of all favorable in- 
ferences that may reasonably be drawn therefrom. 

3. Invitor-Invitee: Negligence. While the owner of premises owes 
the duty to exercise ordinary care to have the premises in a reason- 
ably safe condition for use consonant with the purposes of the invi- 
tation, generally, there is no duty on the part of an invitor owner to. 
protect the invitee against hazards which are known to the invitee 
or are so apparent that he may reasonably be expected to discover 


them and protect himself. 
: . Generally, the invitee, who has knowledge of a dan- 


gerous condition on the premises or where the dangerous condition 
is obvious, is negligent as a matter of law if he fails to use reason- 
able care to avoid injury. 
Appeal from the District Court for Hamilton Coun- 
ty: Wuiti1am H. Norton, Judge. Affirmed. 


Mary Morgan Cote of Cunningham, Blackburn, 
VonSeggern, Livingston, Francis & Riley, for appel- 
lant. 


Alan L. Plessman, for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASsTINGs, 
CAPORALE, and SHANAHAN, JJ., and COLWELL, D.J., 
Retired. 


PER CURIAM. 

This is an action for damages for personal injuries 
sustained when the plaintiff collided with a glass 
panel adjacent to a glass door at the defendant’s 
service station. The plaintiff has appealed from a 
grant of summary judgment in favor of the defend- 
ant. 

We affirm. 

Summary judgment is appropriate where the mov- 
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ing party establishes that there exists no genuine is- 
sue of material fact in the case and that under the 
facts he is entitled to a judgment as a matter of law. 
Gitschel v. Sauer, 212 Neb. 454, 323 N.W.2d 93 (1982). 

Upon a motion for summary judgment the court 
examines the evidence, not to decide any issue of 
fact, but to discover if any real issue of fact exists. 
In considering a motion for summary judgment the 
court views the evidence in the light most favorable 
to the party against whom it is directed, giving him 
the benefit of all favorable inferences that may rea- 
sonably be drawn therefrom. Gitschel v. Sauer, 
supra. 

The defendant, Gary Nuss, and his wife are the 
owners and operators of Nuss Conoco, a service sta- 
tion which is located just north of Interstate 80 at the 
Aurora, Nebraska, exit. In addition to the sale of 
gasoline they do mechanical work and sell automo- 
bile chemicals and food. The front of the service 
station is constructed of glass and consists of a glass 
door surrounded by several wider glass panels. 
Some of the glass panels have a horizontal metal bar 
across the center; however, the panels adjacent to 
the door do not have such bars. A 5-inch concrete 
footing is located at the base of each window. 

On the day of the accident the plaintiff, Lucas 
Bruyninga, was en route from California to Michi- 
gan. He stopped at the defendant’s service station 
and filled his van with gas. He walked into the sta- 
tion through the front door, which was open toward 
the inside of the station at approximately a 90° 
angle. According to the deposition of Kay Nuss, the 
door was propped open with a large bucket. The 
plaintiff walked to the counter at the back of the 
store and paid for the gas. He turned and started to- 
ward the doorway, but stopped in front of the candy 
and chips display, which was located to the right of 
the path leading from the counter to the doorway. 
He again proceeded toward the front door. How- 
ever, he walked to the wrong side of the open door 
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and collided with the clear glass panel located adja- 
cent to the actual doorway. The panel shattered, 
and Mr. Bruyninga suffered an injury to his leg. 

There is no dispute as to the status of the plaintiff 
as a business invitee while on the defendant’s prem- 
ises. The duty owed by the owner of premises to 
his invitees is well established in this state. While 
the owner of premises owes the duty to an invitee to 
exercise ordinary care to have the premises in a 
reasonably safe condition for use consonant with the 
purposes of the invitation, generally, there is no duty 
on the part of an invitor owner to protect the invitee 
against hazards which are known to the invitee or 
are so apparent that he may reasonably be expected 
to discover them and protect himself. Whitcomb v. 
State Fed. Sav. & Loan Assn., 190 Neb. 26, 205 
N.W.2d 652 (1973). 

Generally, an invitee, who has knowledge of a dan- 
gerous condition on the premises or where the dan- 
gerous condition is obvious, is negligent as a matter 
of law if he fails to use reasonable care to avoid in- 
jury. Tichenor v. Lohaus, 212 Neb. 218, 322 N.W.2d 
629 (1982). 

Nebraska law in this area is in accord with the 
Restatement (Second) of Torts § 343 A (1965). See, 
Corbin v. Mann’s Int’l Meat Specialties, 214 Neb. 
222, 333 N.W.2d 668 (1983); Tichenor v. Lohaus, 
supra. Comment e. to § 343 A of the Restatement 
points out that reasonable care on the part of the 
possessor does not ordinarily require precautions, or 
even warning, against dangers which are known or 
obvious to the invitee. The example used to illus- 
trate that principle is a situation where a customer 
mistakes a plate glass door for an open doorway, 
- and the owner is not liable. 

Clearly, § 343 A applies to this case. The evidence 
indicates that there was a visible difference between 
the doorway and the adjacent pane of glass which 
the plaintiff hit. At the base of the glass pane, and 
not present at the doorway, was a 5-inch-high con- 
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crete footing which raised the panel off the floor. 
The doorway was narrower, and there was a transom 
above the actual opening. A bucket was placed in 
such a position as to prop the door open. One addi- 
tional fact indicating a lack of reasonable care is 
that the plaintiff had entered the building through 
the opening only moments before, without any diffi- 
culty, and was unable to retrace his steps back 
through the open doorway. Had the plaintiff ex- 
ercised reasonable care and watched where he was 
walking, the accident would not have occurred. 
Many jurisdictions deny recovery in cases such as 
this on the basis that any danger in a glass door ar- 
rangement consisting of a glass door and glass panel 
side-by-side is open and obvious and that the plain- 
tiff is contributorily negligent as a matter of law. 
See, Brown v. Alabama Foods, Inc., 190 A.2d 257 
(D.C. 1963); Dukek v. Farwell, Ozmun, Kirk & Co., 
248 Minn. 374, 80 N.W.2d 53 (1956); Acme Laundry 
Company v. Ford, 284 S.W.2d 745 (Tex. Civ. App. 
1955); Presbyterian School v. Clark, 205 Va. 158, 135 
S.E.2d 832 (1964); Crosslin v. Alsup, 594 S.W.2d 379 
(Tenn. 1980). 

While there are jurisdictions which allow recovery 
in this type of case, we are persuaded that in this in- 
stance the plaintiff’s failure to see what was there to 
be seen constitutes contributory negligence suffi- 
cient to bar recovery as a matter of law. 

AFFIRMED. 
WHITE, J., dissenting. 

I disagree with the majority holding that an indi- 
vidual who mistakes a glass panel for an open space, 
and is injured as a result, is contributorily negligent 
as a matter of law. 

In tort cases of the kind where reasonable minds 
may differ as to whether an inference of negligence 
or contributory negligence is to be drawn from a 
given set of facts, summary judgment can have no 
application. Pfeifer v. Pfeifer, 195 Neb. 369, 238 
N.W.2d 451 (1976). 
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While this court has not had occasion to review a 
plate glass collision case before, many jurisdictions 
have. In a great many instances the plaintiff has 
succeeded not only in having his cause submitted to 
the jury but in securing a judgment. The case 
which is perhaps most similar to the present case is 
Scott v. Mercer Steel/Edwards Realty, 263 Or. 464, 
503 P.2d 1242 (1972). In that case a woman entered 
a realty office through an open doorway and went to 
the rear of the room to examine some maps. She 
turned to leave, saw the open door in its propped- 
open position adjacent to a glass panel, and assumed 
the glass panel was the doorway. She collided with 
the glass panel and suffered an injury to her leg. 
The jury awarded her damages, despite the exist- 
ence of a ledge at the base of the window, as was 
present here, and despite the fact that she had en- 
tered the room through that same open doorway 
only moments before. On appeal the owner of the 
premises argued the same principles which the ma- 
jority in this case has set forth. The Supreme Court 
of Oregon rejected the argument, and found that 
there was evidence from which the jury could prop- 
erly find that the unmarked glass panel created a 
deceptive appearance involving an unreasonable 
risk of harm so as to impose liability on the owner. 

There are several other jurisdictions which have 
pointed out that the question of the injured plaintiff's 
negligence in these types of cases cannot be deter- 
mined as a matter of law. I find these authorities 
much more persuasive. See, National Bank of 
Alaska v. McHugh, 416 P.2d 239 (Alaska 1966); Jail- 
let v. Godfried Home Bakeries, Inc., 354 Mass. 267, 
236 N.E.2d 924 (1968); Grabel v. Handro Co., 161 
N.Y.S.2d 998 (City Ct. of N.Y. 1955); Escribano v. 
Luby Chevrolet, Inc., 181 So. 2d 748 (Fla. App. 1966); 
Blanco v. J. C. Penney Co., 251 Md. 707, 248 A.2d 645 
(1968); Perry v. Eastgreen Realty Co., 53 Ohio St. 2d 
51, 372 N.E.2d 335 (1978). 

The fact that so many cases result in judgments in 
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favor of the injured plaintiff indicates that reason- 
able minds can and do differ as to whether an indi- 
vidual is negligent or contributorily negligent in 
these types of cases. The transparency of glass can 
deceive even the most prudent person. As such, the 
issue is one which, in my opinion, cannot be deter- 
mined as a matter of law. Summary judgment was 
not appropriate, and I would reverse. 

KrivosHa, C.J., joins in this dissent. 


Rocco H. CASTELLANO, ALSO KNOWN AS Rock H. 
CASTELLANO, APPELLEE, V. SAMUEL BITKOWER, 
APPELLANT. 

346 N.W.2d 249 


Filed March 23, 1984. No. 82-806. 


1. Promissory Notes: Evidence: Proof. One seeking enforcement 
of a lost promissory note must by clear and convincing evidence 
establish (1) ownership of the instrument, (2) an explanation for 
absence or loss of the instrument, and (3) the terms of the instru- 
ment. 

2. Evidence: Words and Phrases. Clear and convincing evidence 
means and is that amount of evidence which produces in the trier 
of fact a firm belief or conviction about the existence of a fact to be 
proved. 

3. Debtors and Creditors: Promissory Notes: Limitations of Ac- 
tions: Revival. Because part payment can result in a debtor’s 
waiver or relinquishment of the defense afforded by the statute of 
limitations, a creditor must prove by clear and convincing 
evidence that there has been a part payment of the debt in order to 
enforce a claim barred by the statute of limitations. 


Appeal from the District Court for Lancaster 
County: SAMUEL VAN PELT, Judge. Reversed and 
remanded for a new trial. 


Ronald Rosenberg of Rosenberg, Gibson & Taute, 
for appellant. 


Joseph J. Cariotto, for appellee. 
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SHANAHAN, J. 

Samuel Bitkower appeals a judgment in the Lan- 
caster County District Court on a verdict in favor of 
Rocco Castellano for $53,000, as a result of an action 
on two lost promissory notes. We reverse and re- 
mand for a new trial. 

On September 17, 1980, Castellano filed his petition 
alleging the following: On August 19, 1975, Bitkower 
made two promissory notes payable to Castellano on 
demand; one note was for $26,000, while the other 
was for $30,000; the notes were lost or stolen in De- 
cember 1975; Bitkower had made payments of 
$3,000, namely, $1,000 paid on July 27, 1978, and 
$2,000 paid on October 8, 1978; and Castellano was 
the owner and holder of the notes. Castellano 
sought a judgment for $53,000, the unpaid balance on 
the lost notes. (Why the petition contained but one 
cause of action for two promissory notes is unex- 
plained. Such imprecise pleading causes no small 
problem in resolving the questions presented in this 
appeal.) 

Bitkower’s amended answer generally denied Cas- 
tellano’s allegations, and raised the statute of limita- 
tions as an affirmative defense. 

In 1960 Castellano met Bitkower, a diamond sales- 
man. During 1968, Castellano occasionally bought 
diamonds from Bitkower, but did not buy any Bit- 
kower diamonds after 1968. 

Between May 10, 1968, and February 20, 1974, 
Castellano gave Bitkower 19 checks, for a total of 
$37,662.75. Castellano claimed those payments were 
loans to Bitkower, but Bitkower denied any loan 
whatsoever. Castellano acknowledged that every 
loan represented by the checks had been repaid at 
the time of trial, but also acknowledged that the 
loans reflected by the checks were part of the ‘‘basis 
for support of [his] claim for’’ the notes in question. 
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Castellano testified that it ‘‘could have been,’’ and 
he ‘‘believed’’ it was, in October, November, or De- 
cember 1973 when he met with Bitkower in a bar of a 
Lincoln motel, where Bitkower signed and delivered 
the two demand notes. Castellano further testified 
that he ‘‘definitely’’ had the notes in July or August 
of 1974. (Castellano’s petition alleges the notes were 
executed on August 19, 1975.) The exact reason for 
the notes is not disclosed in the record, but the notes 
may have related to some undescribed, previous 
loan to Bitkower and some obscure diamond trans- 
action. 

The two notes were on printed forms supplied by 
Bitkower. At Bitkower’s request, Castellano wrote 
in the date and amount for each note—one for $26,000 
and the other for $30,000. Bitkower told Castellano 
he would not pay any interest regarding the notes, 
and then signed the notes. 

Castellano put the notes in a safety deposit box at 
his bank, and later showed the notes to his account- 
ant in 1974. Afterwards, Castellano hid the notes in 
books in his apartment, and, while he was moving 
from his apartment, Castellano, on December 3, 
1975, discovered the notes were lost. 

From various witnesses called by Castellano the 
testimony established that there were two notes, the 
notes were seen in 1974 and 1975, Bitkower’s signa- 
ture was recognized, and Castellano was the named 
payee on the notes. 

Castellano claims and testified that Bitkower 
made two part payments on the debt represented by 
the lost notes, namely, two checks received by 
Castellano in 1978. Castellano received the checks 
in response to his demand on Bitkower for payment 
on the notes. The first check from Bitkower is dated 
July 27, 1978, payable to Castellano in the amount of 
$1,000, and bore the notation ‘‘For Loan.’’ The 
second check is dated October 8, 1978, in the amount 
of $2,000, and also bore the notation ‘‘For Loan.”’ 
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Castellano testified that he applied the proceeds 
from the checks as a credit on ‘‘one note.’’ 

Bitkower testified that he never borrowed money 
from Castellano and, in fact, Bitkower loaned money 
to Castellano, as reflected by the two Bitkower 
checks in 1978. 

Although Bitkower tendered an instruction requir- 
ing ‘‘clear, convincing, and satisfactory’ evidence 
to prove the lost notes, the trial court gave an in- 
struction which required proof by a preponderance 
of evidence. Bitkower also tendered, and the court 
gave, an instruction that Castellano must prove the 
part payments by a preponderance of evidence. 

The jury returned a $53,000 verdict for Castellano. 

In his appeal Bitkower complains about the trial 
court’s instructing the jury in terms of preponder- 
ance of the evidence regarding the lost notes, rather — 
than evidence which was ‘‘clear, convincing, and 
satisfactory’’; claims that the trial court erred in 
not sustaining Bitkower’s motion for a directed 
verdict at the conclusion of all the evidence; and al- 
leges error in the reception of certain checks as evi- 
dence. 

Neb. U.C.C. § 3-804 (Reissue 1980) provides in 
part: ‘‘The owner of an instrument which is lost, 
whether by destruction, theft or otherwise, may 
maintain an action in his own name and recover 
from any party liable thereon upon due proof of his 
ownership, the facts which prevent his production of 
the instrument and its terms.”’ 

“It is generally the rule that a party seeking to re- 
cover upon a lost or stolen written instrument has 
the burden of proving the former existence, execu- 
tion, delivery, loss, and contents of the instrument 
relied upon by clear, satisfactory, and convincing 
evidence.’ Kuenazli v. Kuenzli, 150 Neb. 855, 858, 36 
N.W.2d 247, 249 (1949). 

Combining the requirements of § 3-804 with the 
quantum of proof required under Kuenzli v. Kuenzli, 
supra, we hold that one seeking enforcement of a 
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lost promissory note must by clear and convincing 
evidence establish (1) ownership of the instrument, 
(2) an explanation for absence or loss of the instru- 
ment, and (3) the terms of the instrument. 

We are aware that the word satisfactory used in 
Kuenzli has been deleted in describing the proof re- 
quired for recovery on a lost promissory note. Our 
discussion later in this opinion concerning clear and 
convincing evidence will supply the reason for such 
deletion. 

An action on a demand promissory note must be 
commenced within 5 years of the date on which the 
demand note is issued. See, Neb. Rev. Stat. § 25-205 
(Reissue 1979); Neb. U.C.C. § 3-122(1)(b) (Reissue 
1980); Degmetich v. Beranek, 188 Neb. 659, 199 
N.W.2d 8 (1972). 

Before the statute of limitations has run, a volun- 
tary part payment of principal interrupts, arrests, 
and tolls the statute of limitations. See, Kienke v. 
Hudson, 126 Neb. 551, 253 N.W. 687 (1934); Beacom 
v. Daley, 164 Neb. 120, 81 N.W.2d 907 (1957); Pick v. 
Pick, 184 Neb. 716, 171 N.W.2d 766 (1969). After a 
debt is barred by the statute of limitations, a volun- 
tary payment of principal revives the debt. See, 
Rolfe v. Pilloud, 16 Neb. 21, 19 N.W. 970 (1884); 
Ebersole v. Omaha National Bank, 71 Neb. 778, 99 
N.W. 664 (1904); Blair v. Estate of Willman, 105 Neb. 
735, 181 N.W. 615 (1921). The theory underlying the 
effect of part payment on a debt is a voluntary 
acknowledgment of the debt which starts the statute 
of limitations running anew from the date of the pay- 
ment. See, 7. S. McShane Co., Inc. v. Dominion 
Constr. Co., 203 Neb. 318, 278 N.W.2d 596 (1979); 
Pick v. Pick, supra; 54 C.J.S. Limitations of Actions 
§§ 321, 333 (1948). : 

In order to remove the bar to recovery imposed by 
the statute of limitations, a part payment must be 
made and accepted as a payment on the particular 
debt in question; must be made under circum- 
stances which warrant a clear inference that the 
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debtor recognizes and acknowledges the entire debt 
as the debtor’s existing liability; and must demon- 
strate the debtor’s willingness, or at least his 
obligation, to pay the balance of the debt. The pay- 
ment must be distinct, unequivocal, and without any 
condition or qualification. The debtor must defi- 
nitely point out the debt or obligation on which the 
payment is made and clearly evidence an intention 
to discharge the debt in part as a result of the part 
payment. See In re Estate of Anderson, 148 Neb. 
436, 27 N.W.2d 632 (1947). 

There is some apparent contradiction in Castel- 
lano’s account of the date on which Bitkower exe- 
cuted the notes. On the one hand, Castellano testi- 
fied that the notes were signed late in 1973, perhaps 
in October, November, or December of that year. If 
the notes were signed by Bitkower in 1973, Castel- 
lano had to file suit before the day and month in 1978 
corresponding with the date of execution in 1973. On 
the other hand, if the notes were signed by Bitkower 
on August 19, 1975, as alleged in the petition, Castel- 
lano had to file suit before August 18, 1980. Under 
either version regarding the execution of the notes 
and without the beneficial effect of a part payment 
in 1978, Castellano’s claims on the notes were barred 
at the time when suit was filed on September 17, 
1980. See Neb. Rev. Stat. § 25-216 (Reissue 1979). 

‘« ‘Tf the petition in an action sets forth facts which 
show upon its face that it is barred by statute, and in 
avoidance thereof further facts are alleged to 
remove the bar of the statute, all of which are posi- 
tively denied by the answer, together with the added 
allegations that the cause of action is barred by the 
statute of limitations, the plaintiff cannot recover 
without first establishing the facts so alleged in 
avoidance.’’’ In re Estate of Anderson, supra at 
438, 27 N.W.2d at 634. Cf. $.1.D. No. 145 v. Nye, ante 
p. 354, 343 N.W.2d 753 (1984). 

Under the rule set forth in In re Estate of Ander- 
son, supra, in order to remove the bar of the statute 
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of limitations, evidence regarding a part payment 
must be ‘‘clear and positive,’’ while under Johnson 
v. Ghost, 11 Neb. 414, 8 N.W. 391 (1881), the evidence 
must be ‘‘clear and satisfactory.”’ 

“Clear and positive’’ evidence has been held to 
have the same meaning as clear and convincing evi- 
dence. See People v. Reynolds, 55 Cal. App. 3d 357, 
127 Cal. Rptr. 561 (1976). ‘‘Clear and satisfactory’’ 
evidence means clear and convincing evidence. See 
Cont. Sheep Co. v. Woodhouse, 71 Wyo. 194, 256 P.2d 
97 (1953). 

Clear and convincing evidence has been held to 
mean more than a preponderance of evidence but 
less than evidence beyond a reasonable doubt. See, 
In re Henderson, 199 N.W.2d 111 (Iowa 1972); Crom- 
well v. Hosbrook, 81 8.D. 324, 1384 N.W.2d 777 (1965); 
State v. Commeau, 409 A.2d 247 (Me. 1979); Welton 
v. Gallagher, 2 Hawaii App. 242, 630 P.2d 1077 
(1981); Aiello v. Knoll Golf Club, 64 N.J. Super. 156, 
165 A.2d 531 (1960); Berkey v. Delia, 287 Md. 302, 413 
A.2d 170 (1980). It would undoubtedly cause total 
confusion to instruct a jury that an appropriate 
claim must be proved by more than a preponder- 
ance of evidence, as defined by NJI 2.12, but less 
than evidence beyond a reasonable doubt, as defined 
by NJI 14.08. Consequently, we hold that clear 
and convincing evidence means and is that amount 
of evidence which produces in the trier of fact a firm 
belief or conviction about the existence of a fact to 
be proved. See, Aiello v. Knoll Golf Club, supra; 
Hellman v. Kincy, 632 8.W.2d 216 (Tex. App. 1982); 
Matter of C. G., 687 P.2d 66 (Okla. 1981); Middleton 
v. Johnston, 221 Va. 797, 273 S.E.2d 800 (1981). 

In order to recover on the lost notes, Castellano 
must by clear and convincing evidence prove his 
ownership of the notes, provide an explanation for 
absence or loss of the notes, and establish all the 
terms of the promissory notes. 

Because part payment can result in a debtor’s 
waiver or relinquishment of the defense afforded by 
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the statute of limitations, the creditor, here 
Castellano, must prove by clear and convincing evi- 
dence that there has been a part payment of the debt 
in order to enforce a claim barred by the statute of 
limitations. See United Trust Corp. v. Burgess, 175 
Misc. 511, 24 N.Y.S.2d 84 (1940). 

Regarding Bitkower’s claim that the trial court 
should have sustained his motion for a directed ver- 
dict at the conclusion of all evidence, the evidence 
was disheveled but sufficient to submit all questions 
to the jury. See Church of the Holy Spirit v. Bevco, 
Inc., 215 Neb. 299, 338 N.W.2d 601 (1983). Under the 
circumstances we cannot state that Castellano has 
not proved his case by clear and convincing evi- 
dence—a matter better left to a jury’s determination 
based on all facts, including credibility of witnesses. 
Cf. In re Estate of Shirk, 194 Kan. 424, 399 P.2d 850 
(1965). 

On the back of each of the Bitkower checks in 1978, 
there was a notation which Bitkower believes to be a 
restrictive endorsement. On the check of July 27, 
1978, there was the following notation on the back of 
the check: ‘‘(Partial repayment of money loaned to 
Samuel Bitkower by Mary Castellano) R. H. Castel- 
lano.’’ On the October 8, 1978, check for $2,000, 
there was a similar notation: ‘‘Rock Castellano. 
Partial payment of loan from Sam Bitkower for 
Mary Castellano.’’ The endorsements are not 
restrictive endorsements because they do not im- 
pose a condition on negotiation, do not prohibit 
further transfer, do not state any use or benefit of 
the endorser or of another person, and do not contain 
terms signifying a purpose of deposit or collection. 
See, Neb. U.C.C. § 3-205 (Reissue 1980); 11 Am. Jur. 2d 
Bills and Notes § 362 (1963); 2 R. Anderson, Ander- 
son on the Uniform Commercial Code § 3-205:4 (2d 
ed. 1971). The data or information on the front of 
the checks was relevant to the question of part pay- 
ment on the alleged debts and notes. There was no 
error in admitting the exhibits. 
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It was error not to instruct the jury on the require- 
ment of clear and convincing evidence to prove the 
facts necessary for a recovery on the promissory 
notes in question. Therefore, the judgment of the 
district court is reversed and this cause is remanded 
to the district court for a new trial. 

REVERSED AND REMANDED 
FOR A NEW TRIAL. 


WILLIAM E\BERT, APPELLANT, V. CHARLES BLACK, 
WARDEN, ET AL., APPELLEES. 
346 N.W.2d 254 


Filed March 23, 1984. No. 83-139. 


1. Statutes. When a statute is ambiguous and must be construed, re- 
course should be had to the legislative history for the purpose of 
discovering the intent of lawmakers. 

A court will try to avoid, if possible, construction of a 
statute which leads to absurd, unjust, or unconscionable results. 

3. Sentences. Good time credits may not be arbitrarily taken from a 
prisoner. 

4. . Where an indeterminate sentence has been imposed, a 
prisoner’s earliest possible parole eligibility date under Neb. Rev. 
Stat. § 83-1,107(1)(a) (Reissue 1981) is to be determined by 
crediting good behavior time on the basis of the length of his mini- 
mum, not his maximum, term. 


Appeal from the District Court for Lancaster 
County: Paut D. Empson, Judge. Affirmed. 


Dennis R. Keefe, Lancaster County Public De- 
fender, and Richard L. Goos, for appellant. 


Paul L. Douglas, Attorney General, and J. Kirk 
Brown, for appellees. 


KRIvosHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


CAPORALE, J. 
Plaintiff-appellant, William Ebert, sought a decla- 
ration from the district court that defendants-appel- 
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lees, various persons connected with the Depart- 
ment of Correctional Services and the Board of 
Parole, had improperly computed his parole eligibil- 
ity date. Ebert appeals from the district court’s 
denial of the relief sought. We affirm. 

Ebert was convicted of second degree forgery and 
sentenced to an indeterminate prison term of from 
18 months to 4 years, with 2 days’ credit for time 
spent in jail. He began to serve his sentence on Jan- 
uary 12, 1982. On the following day the Department 
of Correctional Services gave Ebert credit for 3 
months’ good behavior time on his minimum term, 
leading to an earliest possible eligibility for parole 
date of April 9, 1983. 

The two issues presented by Ebert’s 11 assign- 
ments of error are how good behavior time is to be 
credited in determining his earliest possible parole 
eligibility date and whether he has been denied 
equal protection of the laws. 

Neb. Rev. Stat. § 83-1,107(1) (Reissue 1981) pro- 
vides: ‘‘The chief executive officer of a facility 
shall reduce for good behavior the term of a com- 
mitted offender as follows: Two months on the first 
year, two months on the second year, three months 
on the third year, four months for each succeeding 
year of his term and pro rata for any part thereof 
which is less than a year. The total of all such re- 
ductions shall be credited from the date of sentence, 
which shall include any term of confinement prior to 
sentence and commitment as provided pursuant to 
section 83-1,106, and shall be deducted: 

‘“‘(a) From his minimum term, to determine the 
date of his eligibility for release on parole; and 

“‘(b) From his maximum term, to determine the 
date when his discharge from the custody of the 
state becomes mandatory.”’ 

Ebert claims that for the purpose of determining 
his earliest parole eligibility date, he was entitled to 
a credit of 11 months, not 3 months, as a deduction 
from his minimum period of incarceration of 18 
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months. In other words, he claims that for the pur- 
pose of determining a prisoner’s parole eligibility, 
one looks only to the maximum period of possible in- 
carceration, in this case 4 years, and deducts the 
good time credit computed on the basis of that maxi- 
mum period from the minimum period of incarcera- 
tion. If Ebert’s contention is correct, his earliest 
parole eligibility date, though not computed in the 
record, would apparently have been August 9, 1982, 
rather than April 9, 1983, as computed by the De- 
partment of Correctional Services. 

We dispose first of Ebert’s contention that this case 
is somehow controlled by Gochenour v. Bolin, 208 
Neb. 444, 303 N.W.2d 775 (1981). It is not. Goche- 
nour concerned itself only with consolidating pre- 
and post-L.B. 567 sentences and the computation of 
various good time credits under that circumstance. 
That is not the situation presented here; therefore, 
the discussion in Gochenour concerning the compu- 
tation of ‘‘good behavior’ and ‘‘meritorious’’ good 
time credits has no relevance to this case. See, al- 
so, Boston v. Black, 215 Neb. 701, 340 N.W.2d 401 
(1983). 

Ebert’s position overlooks the fact that an indeter- 
minate sentence has, by its very nature, two terms, 
a minimum one and a maximum one. This ele- 
mental fact is recognized by the statutory scheme of 
which § 83-1,107(1) is but a part. See Neb. Rev. Stat. 
§§ 83-1,105 through 83-1,110 (Reissue 1981). These 
statutes speak of two terms, not of one term. Un- 
fortunately, the use of the single word ‘‘term”’ in 
§ 83-1,107(1) creates an ambiguity: To which term, 
the minimum or the maximum, is the good time 
computed in accordance with the formula set forth 
in § 83-1,107(1) to be applied in order to determine a 
prisoner’s earliest possible parole eligibility date? 

When a statute is ambiguous and must be con- 
strued, recourse should be had to the legislative 
history for the purpose of discovering the intent of 
lawmakers. Adkisson v. City of Columbus, 214 Neb. 
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129, 333 N.W.2d 661 (1983); North Star Lodge #227 v. 
City of Lincoln, 212 Neb. 236, 322 N.W.2d 419 (1982). 
A review of that history reveals that the computa- 
tion made by the Department of Correctional Serv- 
ices in this case conforms to the illustrations used in 
explaining the application of § 83-1,107(1) to the Judi- 
ciary Committee of the Nebraska Legislature. Judi- 
ciary Committee Hearing, L.B. 567, 84th Leg., 1st 
Sess. 4-28 (March 10, 1975). 

Moreover, a court will try to avoid, if possible, a 
construction which leads to absurd, unjust, or uncon- 
scionable results. Adkisson v. City of Columbus, 
supra; State v. Coffman, 213 Neb. 560, 330 N.W.2d 
727 (1983). In order to avoid an absurd result, the 
statute in question must be construed to mean that 
the word ‘‘term”’ in § 83-1,107(1) refers to each of the 
two terms of an indeterminate sentence, not to just 
one of those terms. For example, if Ebert’s conten- — 
tion were correct, a prisoner sentenced to an indeter- 
minate sentence of from 1 to 5 years would be eligible 
for parole 3 months before he arrived at the prison 
gates. It may well be, as was suggested in oral argu- 
ment, that equally bizarre results are in fact being 
achieved under other aspects of these ‘‘good time’’ stat- 
utes, but the fact that lunacy may exist in some spheres 
of public administration is no reason to completely 
abandon reason and logic in all areas of our lives. 

We hold, therefore, that where an indeterminate 
sentence has been imposed, a prisoner’s earliest pos- 
sible parole eligibility date under § 83-1,107(1)(a) is to 
be determined by crediting good behavior time on the 
basis of the length of his minimum, not his maxi- 
mum, term. 

The result would be otherwise were we concerned 
with a prisoner’s earliest possible release eligibility 
date under § 83-1,107(1)(b), in which case good be- 
havior time would be computed on the basis of his 
maximum, not his minimum, term. 

Ebert’s second issue stems from the doctrine that 
good time credits may not be arbitrarily taken from 
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a prisoner. See, Wolff v. McDonnell, 418 U.S. 539, 94 
S. Ct. 2963, 41 L. Ed. 2d 935 (1974); Greenholtz v. Ne- 
braska Penal Inmates, 442 U.S. 1, 99 S. Ct. 2100, 60 L. 
Ed. 2d 668 (1979). That principle is simply not in- 
volved in this case. Having determined that Ebert 
was never entitled to the 11-month credit he sought 
to have credited against his minimum term, no 
question of taking anything away from him is pre- 
sented. 

The judgment of the trial court was correct and is 
affirmed. 

AFFIRMED. 


RANDALL S. Roy, APPELLANT, V. AL MORFORD, ALSO 
KNOWN AS A. J. MORFORD AND MORFORD Co., APPELLEE. 
346 N.W.2d 392 


Filed March 23, 1984. No. 83-190. 


1. Summary Judgment. The moving party is not entitled to sum- 
mary judgment except where there exists no genuine issue as to 
any material fact, the ultimate inferences to be drawn therefrom 
are clear, and where, under the facts, he is entitled to judgment as 
a matter of law. 

. Upon a motion for summary judgment the court examines 

the evidence not to decide any issue of fact but to discover if any 

real issue of fact exists. 


Appeal from the District Court for Douglas Coun- 
ty: DonaLp J. HAMILTON, Judge. Reversed and re- 
manded for further proceedings. 


David J. Cullan of Cullan, Cullan & Morrison, for 
appellant. 


A. J. Whalen, for appellee. 


WHITE, CAPORALE, and SHANAHAN, JJ., and BLUE, 
D.J., and CoLwELLi, D.J., Retired. 
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COLWELL, D.J., Retired. 

Plaintiff, Randall S. Roy, appeals the entry of a 
summary judgment in favor of defendant, Al Mor- 
ford, also known as A. J. Morford and Morford Co., 
in a suit for personal injuries from a fall on the out- 
side stairs of an apartment building in Omaha, Ne- 
braska, owned by Vincent N. and Kathryn E. Spil- 
lane, Arvada, Colorado. Defendant was a licensed 
Nebraska real estate broker, living in Omaha, who 
managed the property. ; 

In consideration of $32,500 plaintiff granted the 
Spillanes a covenant not to sue (release), with reser- 
vations. 

Defendant claims that he was the Spillanes’ agent 
and that the release discharged him from liability, 
relying on Hricksen v. Pearson, 211 Neb. 466, 475-76, 


319 N.W.2d 76, 81 (1982): ‘‘ ‘[A] valid release of one 
of the parties to the... . principal-agent relationship 
releases the other.’ ’’ Plaintiff argues that Hricksen 


is not applicable, since defendant was an independ- 
ent contractor. 

The original petition named the Spillanes as the 
sole defendants. Morford was then made a third- 
party defendant. Plaintiff filed a second amended 
petition against Morford as the sole defendant, 
which included this allegation: ‘‘[T]he Defendant, 
Al Morford, entered into an oral management agree- 
ment concerning the property at 4901 Military Ave- 
nue... whereby the Defendant... agreed, in part, 
to perform certain duties related to renting said 
property, collecting rents, maintaining and repair- 
ing said property to keep the premises in a state of 
good repair....’’ The release was executed, and 
the Spillanes were then dismissed as parties, without 
prejudice. Without answering the second amended 
petition, defendant filed his motion for summary 
judgment. 

The evidence shows that Mr. Spillane and defend- 
ant made an oral agreement for defendant to ‘‘man- 
age’ the apartment house; the terms were not 
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clearly defined. Morford testified that his duties 
were to secure tenants, collect rentals on commis- 
sion, hire workmen to make repairs to broken and 
nonoperating windows, doors, plumbing, utilities, 
and appliances. He further testified that he made 
no regular inspections and that some repairs and 
improvements were submitted to Spillane for ap- 
proval. Spillane testified that Morford ‘‘was going 
to handle the property for me and rent the property 
if it came up vacant and handle any repairs that 
came up that had to be taken care of immediately; 
also, any major repairs, he would let me know and 
he would take care of it.’’ 

Generally, Morford supervised the repairs, redec- 
oration, and improvements of the building without 
prior approval from Spillane; all labor was hired; 
the expense was deducted from rents as received. 
No outside repairs were made, although branches 
and other debris were removed on occasion. Spil- 
lane paid the insurance, taxes, and some utilities 
directly. There was no evidence as to the condition, 
known or unknown, of the handrail and whether or 
not it was a ‘‘major’’ repair. 

The moving party is not entitled to summary judg- 
ment except where there exists no genuine issue as 
to any material fact, the ultimate inferences to be 
drawn therefrom are clear, and where, under the 
facts, he is entitled to judgment as a matter of law. 
Upon a motion for summary judgment the court ex- 
amines the evidence not to decide any issue of fact 
but to discover if any real issue of fact exists. Stolte 
v. Blackstone, 213 Neb. 113, 328 N.W.2d 462 (1982); 
Bank of Valley v. Shunk, 208 Neb. 200, 302 N.W.2d 711 
(1981). 

Plaintiff claims it was error (1) to grant summary 
judgment where there were genuine issues of mate- 
rial fact, and (2) for the trial court to make findings 
of fact that Morford was an agent and that the re- 
lease in favor of the Spillanes released Morford. 

Before discussing the claimed errors, two plead- 
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ing problems are apparent in the record. First, 
while Neb. Rev. Stat. § 25-1331 (Reissue 1979) allows 
a defendant to proceed in summary judgment prior 
to answer, the unsupported motion states only that 
there are no genuine issues of material fact. The 
motion provided no notice of his later claimed de- 
fense of the release. De Costa Sporting Goods, Inc. 
v. Kirkland, 210 Neb. 815, 316 N.W.2d 772 (1982). See, 
also, Nicholson v. Braddock, 201 Neb. 531, 270 
N.W.2d 314 (1978). Second, it is not clear from the 
petition whether plaintiff alleged facts that Morford 
was an independent contractor. In any event, those 
pleadings were not tested, and, from the record, it is 
apparent that the court and the parties considered 
those issues as submitted. 

“In determining whether an individual is a serv- 
ant as distinguished from an independent con- 
tractor, the basic test is whether or not his physical 
conduct in the performance of the service is con- 
trolled or subject to the right of control.’’ Meyer v. 
State Farm Mut. Auto. Ins. Co., 192 Neb. 831, 837, 224 
N.W.2d 770, 774 (1975). ‘‘ ‘The contract under which 
service is performed and the performance there- 
under determine the relationship between the con- 
tracting parties.’ ’’ Id. at 837, 224 N.W.2d at 774. ‘A 
person may be both an independent contractor and 
an agent for another.’’ 41 Am. Jur. 2d Independent 
Contractors §2 at 741 (1968). See, also, 
Restatement (Second) of Agency § 14 N., Comment 
a. (1958). 

There were genuine issues of material fact and 
reasonable inferences thereof concerning whether or 
not Morford was an agent of the Spillanes or an inde- 
pendent contractor as to the maintenance and repair 
of the outside of the building, including the handrail. 
There is no evidence concerning the condition of the 
handrail, and whether it was a ‘‘major’’ repair. It 
was error to make findings of fact that Morford was 
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an agent and that the release given to the Spillanes 
released Morford. 


REVERSED AND REMANDED 
FOR FURTHER PROCEEDINGS. 


DELBERT BUSSELL, APPELLANT, V. WESTERN DIESEL 
Power, INc., A NEBRASKA CORPORATION, 
APPELLEE. 

346 N.W.2d 394 


Filed March 23, 1984. No. 83-259. 


Jury Instructions. It is the duty of the trial court, whether requested to 
do so or not, to submit to and properly instruct the jury on all materi- 
al issues presented by the pleadings and supported by the evidence. 
Instructions which misstate the issues or defenses and have a tend- 
ency to mislead the jury are erroneous. 


Appeal from the District Court for Chase County: 
Jack H. HENDRIX, Judge. Reversed and remanded 
for a new trial. 


Dan L. McCord, for appellant. 
Stephen W. Kay of Kay & Kay, for appellee. 


WHITE, CAPORALE, and SHANAHAN, JJ., and BLUE, 
D.J., and CoLWELL, D.J., Retired. 


WHITE, J. 

This is an appeal from a defendant’s verdict in an 
action for failure to properly repair an engine. Both 
direct and consequential damages were claimed. 

Delbert Bussell, appellant, plaintiff below, an 
operator of irrigated farmland, engaged the services 
of appellee, defendant below, to repair a G398 Cater- 
pillar engine in June 1980. The engine provided the 
motive power to operate a center pivot irrigation 
system on approximately 400 acres of farmland 
owned by Bussell and his assignors. Appellee, 
Western Diesel Power, Inc. (Western), undertook 
the repair and billed Bussell $9,000, which was paid. 
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After the repair was completed considerable diffi- 
culty was experienced in attempting to operate the 
engine. 

On July 21, 1980, the engine overheated, quit oper- 
ation, and substantial damage resulted to the en- 
gine. Bussell also claimed that the engine failure 
caused a failure to make timely application of 
water to the irrigated crops. Western essentially 
denied faulty repair of the engine, alleged misuse by 
Bussell of the engine as the cause of the failure, and 
further alleged that the crop losses were caused by 
failure to timely apply insecticides and to PEOeUre 
substitute motive power. 

We must note that this would seem to be a rather 
straightforward case of a breach of a contract, with 
recovery sought for the amount of the repair bill, the 
difference between the before and after value of the 
engine, and consequential damages. The defenses 
would include a denial of allegations of unskillful 
repair, independent causation, and failure to miti- 
gate damages. The parties, however, chose to cast 
the matter into the form of a negligence action, with 
the recognizable form of allegations of affirmative 
acts of negligence, contributory negligence, and 
even assumption of risk. The form does not fit pre- 
cisely, with awkward bulges and resultant tears in 
the fabric. 

For plain error noted we reverse and remand for a 
new trial. Neb. Rev. Stat. § 25-1919 (Reissue 1979). 

In his third amended petition Bussell alleges five 
separate acts of negligence with reference to the re- 
pair, essentially that the appellee’s repairmen failed 
to exercise the degree of skill and knowledge of a 
mechanic in the area. 

In response to those allegations of negligence, 
Western, by answer, alleged that Bussell was guilty 
of contributory negligence (a) in running the engine 
with the safeties disconnected, (b) in leaving the en- 
gine, while running, unattended with the safeties dis- 
connected, (c) in failing to undertake proper meas- 
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sures to control insects in his corn crop, (d) in fail- 
ing to locate an alternative source of power genera- 
tion to irrigate his crop while the engine was being 
repaired, and (e) in failing to take action to mitigate 
his damages. 

The trial court included each of the above ele- 
ments, with the exception of substituting ‘‘[i]n mis- 
using the engine’’ for (e) in its instruction on con- 
tributory negligence. The trial court then instructed 
the jury that if any of said allegations were proved 
by a preponderance of the evidence and that such 
contributory negligence was the proximate cause of 
the appellant’s injuries, appellant could not recover. 
The standard comparative negligence instruction 
was also given. 

Assuming that items (c) and (d) are, in a proper 
case, allegations of contributory negligence—at 
most could they be said to be so as to crop damage— 
yet, the effect of the instruction required the jury to 
deny Bussell’s recovery for damages to the engine 
and the original repair charge if he failed ‘‘to under- 
take proper measures to control insects in his corn 
crop,” and/or failed ‘‘to locate an alternative source 
of power generation to irrigate his crop while the 
engine was being repaired.’’ The instruction, inso- 
far as it purported to permit the jury to find against 
Bussell on those two allegations, was in error. 

The trial court also instructed the jury on an as- 
sumption of the risk defense. Such instruction was 
clearly erroneous. See Lincoln Grain v. Coopers & 
Lybrand, ante p. 433, 345 N.W.2d 300 (1984). 

It is the duty of the trial court, whether requested 
to do so or not, to submit to and properly instruct the 
jury on all material issues presented by the plead- 
ings and supported by the evidence. Instructions 
which misstate the issues or defenses and have a 
tendency to mislead the jury are erroneous. Juniata 
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Feedyards v. Nuss, ante p. 29, 342 N.W.2d 1 (1983). 
REVERSED AND REMANDED 
FOR A NEW TRIAL. 


STATE OF NEBRASKA, APPELLEE, V. VERN S. KRIMMEL, 
APPELLANT. 
346 N.W.2d 396 


Filed March 23, 1984. No. 83-342. 


1. Homicide: Mental Competency. In order to prove the requisite 
mental state for murder in the first degree, the State is required to 
show a condition of the mind which was manifested by intentionally 
doing a wrongful act without just cause or excuse and which is de- 
fined as any willful or corrupt intention of the mind. 

2. Homicide: Photographs. In a homicide case photographs of the 
victim are admissible, even if gruesome, if a proper foundation is 
laid and they are received for purposes of identification, to show 
the nature and extent of the wounds, and to establish malice or 
intent. 

Appeal from the District Court for Douglas Coun- 


ty: SAMUEL P. CaniGcLiA, Judge. Affirmed. 


Thomas M. Kenney, Douglas County Public De- 
fender, and Stanley A. Krieger, for appellant. 


Paul L. Douglas, Attorney General, and Ralph H. 
Gillan, for appellee. 


KrIvosHaA, C.J., BOSsLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


BOSLAUGH, J. 

The defendant, Vern S. Krimmel, appeals from his 
conviction for first degree murder and sentence to 
life imprisonment. On appeal Krimmel contends 
that there was insufficient evidence to support the 
conviction and that the court erred in admitting cer- 
tain photographs. 

The body of the victim, Louis Garland, was found 
in the bathtub at his residence on November 5, 1982, 
by his brother, Charles Garland. The victim had 
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approximately 25 stab wounds and lacerations on his 
neck and back. Following an investigation, the 
police arrested Krimmel, who had performed vari- 
ous ‘‘odd jobs’’ for the victim. Krimmel admits that 
he killed the victim. 

Krimmel was charged with purposely killing Gar- 
land ‘‘with deliberate and premeditated malice or 
during the perpetration of a robbery.’’ The evi- 
dence shows that on November 3, 1982, Krimmel told 
Charlotte Zogg, a friend of his, that he was going to 
collect a debt from ‘‘some guy’’ on the following 
day. At about 8 p.m. that evening Krimmel called 
the victim from Zogg’s apartment and made ar- 
rangements to visit the victim the next day. Before 
he left Zogg’s apartment, Krimmel asked Zogg if 
she had a knife. He selected a small paring knife 
from her set of kitchen knives. 

Krimmel went to Garland’s home on November 4, 
1982, and requested that Garland pay the money 
he owed Krimmel. The victim gave Krimmel $5. 
Krimmel testified that Garland ‘‘was trying to cheat 
me out of my money that he owed me,”’ and Krim- 
mel became enraged. Krimmel admitted that he 
then took the knife and stabbed Garland to death. 

Krimmel left the scene and went to Zogg’s apart- 
ment. His clothes were bloodstained. He had the 
victim’s billfold and other personal items with him. 
At the time the body was discovered, the pockets of 
the victim’s pants were found turned inside out. 

The evidence was sufficient to support a finding of 
guilty of first degree murder beyond a reasonable 
doubt. The statute under which defendant was 
charged provides: ‘‘A person commits murder in 
the first degree if he kills another person (1) pur- 
posely and with deliberate and premeditated 
malice....’’ Neb. Rev. Stat. § 28-303(1) (Reissue 
1979). 

There is no dispute that Krimmel killed the vic- 
tim. In order to prove the requisite mental state, 
deliberate and premeditated malice, the State was 
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required to show a condition of the mind which was 
manifested by intentionally doing a wrongful act 
without just cause or excuse and which is defined as 
any willful or corrupt intention of the mind. State v. 
Lamb, 213 Neb. 498, 330 N.W.2d 462 (1983); State v. 
Johnson, 200 Neb. 760, 266 N.W.2d 193 (1978). In the 
present case the uncontroverted evidence shows that 
Krimmel made arrangements to see the victim to 
collect a debt. Before going to the victim’s house 
Krimmel selected a knife, which he brought with 
him. When the victim did not pay Krimmel enough 
money, Krimmel stabbed and killed him. This evi- 
dence is sufficient to support the verdict on the 
theory of a deliberate and premeditated killing, as it 
establishes the requisite mental state. 

Moreover, the evidence is sufficient to establish 
that Krimmel killed the victim while in the perpetra- 
tion of a robbery. Krimmel went to the victim’s 
house seeking payment and became enraged when 
he did not receive all of the money he felt he was en- 
titled to. When the victim was found, his pants 
pockets had been turned inside out and his bilifold 
had been taken by Krimmel. This evidence is suf- 
ficient to support the verdict on the theory of felony 
murder. See State v. Montgomery, 191 Neb. 470, 215 
N.W.2d 881 (1974). 

Defendant next assigns as error the admission into 
evidence of five photographs. These photographs 
show the position of the victim in the tub when he 
was found, the wounds suffered by the victim, and 
the blood in the bathroom. In a homicide case 
photographs of the victim are admissible, even if 
gruesome, if a proper foundation is laid and they are 
received for purposes of identification, to show the 
nature and extent of the wounds, and to establish 
malice or intent. State v. Lamb, supra; State v. 
Rowe, 210 Neb. 419, 315 N.W.2d 250 (1982). The few 
photographs admitted in this case were not particu- 
larly gruesome and were admitted into evidence in 
compliance with the requirements set forth above. 
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There being no error, the judgment is affirmed. 
AFFIRMED. 


ANN MARIE F'RANDSEN, APPELLEE, V. FRANK CHARLES 
F'RANDSEN, APPELLANT. 
346 N.W.2d 398 


Filed March 23, 1984. No. 83-376. 


Appeal from the District Court for Hall County: 
JosEPH D. MaRTIN, Judge. Appeal dismissed. 


Earl D. Ahlschwede of Ahlschwede & Truell, for 
appellant. 


Cunningham, Blackburn, VonSeggern, Livingston, 
Francis & Riley, for appellee. 


KrivosHA, C.J., WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

Frank Charles Frandsen appeals an order entered 
March 238, 1983, in the Hall County District Court, 
whereby Frandsen was found guilty of contempt of 
court for willful failure to comply with the provi- 
sions of a decree of dissolution, that is, to hold harm- 
less Ann Marie Frandsen regarding marital debts. 

After finding Frandsen guilty of contempt the 
court ordered Frandsen committed to the Hall Coun- 
ty jail for 6 months or ‘“‘until purged of contempt.” 

We are asked to review the trial court’s coercive 
order, that is, a contempt citation to compel compli- 
ance with a previous order of the trial court. Such 
order is not a final order subject to review in this 
court. See In re Contempt of Liles, 216 Neb. 531, 
344 N.W.2d 626 (1984). Therefore, Frandsen’s ap- 
peal is dismissed. 

APPEAL DISMISSED. 
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IN RE ESTATE OF MARCY. 

WILMA CaROL Marcy LABELLE, APPELLANT, V. ESTATE 
OF NELLE Marcy, ALSO KNOWN AS NELLIE Marcy, 
DECEASED, APPELLEE. 

345 N.W.2d 337 


Filed March 23, 1984. No. 83-439. 


Appeal from the District Court for Sheridan Coun- 
ty: Pau. D. Empson, Judge. Affirmed. 


Wilma Carol Marcy LaBelle, pro se. 
No appearance for appellee. 


BOSsLAUGH, HastTINGs, and GRANT, JJ., and BRODKEY, 
J., Retired, and Rist, D.J. 


PER CURIAM. 

This is an appeal from an estate proceeding. The 
appellant is one of four children of Nelle Marcy, who 
died August 31, 1980, and left a will dated April 17, 
1975. The county court determined that the will was 
the last will and testament, and entered an order for 
final settlement of the estate. Pursuant to the 
order, the appellant received $19,187.41, which repre- 
sented one-fourth of the balance of the estate after 
payment of a bequest to grandchildren, and 
payment of creditors. The order of the county court 
was affirmed by the district court for Sheridan 
County. 

A review of the record reveals that the errors as- 
signed by the appellant are without merit, and we 
accordingly affirm. 

AFFIRMED. 
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GERALD J. WENSLEY ET AL., APPELLEES, Vv. NEW 
Darco, INC., ET AL., APPELLANTS, JOHN BENALKEN ET 
AL., APPELLEES. 

346 N.W.2d 257 


Filed March 23, 1984. No. 83-584. 


Appeal from the District Court for Douglas Coun- 
ty: JERRY M. GiTnick, Judge. Affirmed. 


Terrence D. O’Hare of Boland, Mullin & Walsh, 
and Thomas A. Gleason of Dolan, Davis & Gleason, 
for appellants New Darco, Inc., et al. 


Thomas M. Knepper, and Kirk S. Blecha of Baird, 
Holm, McEachen, Pedersen, Hamann & Strasheim, 
for appellants Shearson, Hayden & Stone, and 
Johansen. 


Amy S. Bones of Fraser, Stryker, Veach, Vaughn, 
Meusey, Olson, Boyer & Bloch, P.C., for appellants 
Hunter and Houlihan 


R. David Garber of Garber & Batt, for appellees 
Wensley et al. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, and SHANAHAN, JJ. 


PER CURIAM. 
Judgment affirmed. 
AFFIRMED. 


Mary Jo SCHMIDT, APPELLEE, V. GEORGE HENRY 
SCHMIDT, APPELLANT. 
346 N.W.2d 257 


Filed March 23, 1984. No. 83-622. 


Appeal from the District Court for Stanton 
County: RiIcHARD P. GARDEN, Judge. Affirmed. 
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Charles L. Caskey, for appellant. 


Ross A. Stoffer of Mueting, DeLay & Stoffer, for 
appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

The court, having reviewed the record in this case, 
finds that the judgment of the trial court should be 
affirmed. Appellee is awarded the sum of $500 for 
the services of her attorney in this court. 

AFFIRMED. 


ROLLAND JAKES, JR., APPELLANT, V. NEBRASKA BOARD 
OF PAROLE ET AL., APPELLEES. 
346 N.W.2d 258 


Filed March 23, 1984. No. 83-691. 


Appeal from the District Court for Lancaster 
County: Mark J. FUHRMAN, Judge. Affirmed. 


Dennis R. Keefe, Lancaster County Public De- 
fender, and Richard L. Goos, for appellant. 


Paul L. Douglas, Attorney General, and Sharon M. 
Lindgren, for appellees. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


HASTINGS, J. 

The plaintiff, an inmate at the Nebraska Penal 
Complex, brought this action for declaratory judg- 
ment seeking to determine that he should be given 
credit on a parole revoked sentence during the time 
he was incarcerated in Nebraska but was serving a 
concurrent term imposed by the State of Minnesota. 
The Nebraska authorities had determined that he 
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did not recommence serving his Nebraska sentence 
until he was paroled by Minnesota. 

The trial court granted the defendant’s motion for 
summary judgment and ordered plaintiff’s petition 
dismissed. 

The facts are set forth in the plaintiff’s earlier 
mandamus action found as State ex rel. Jakes v. Ne- 
braska Board of Parole, 212 Neb. 181, 322 N.W.2d 394 
(1982). In spite of the protestations of the plaintiff 
to the contrary, the facts of this case are nearly 
identical to Falkner v. Nebraska Board of Parole, 
213 Neb. 474, 330 N.W.2d 141 (1983), which case is 
controlling. 

The judgment of the district court was correct and 
is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. JON RICHARD, 
APPELLANT. 
346 N.W.2d 399 


Filed March 23, 1984. No. 83-723. 


Ordinances: Larceny: Words and Phrases. The term ‘‘steal,’’ as 
used in a municipal ordinance, includes all the elements of larceny 
at common law. 


Appeal from the District Court for Scotts Bluff 
County: Ropsert O. HIpPPE, Judge. Reversed and 
dismissed. 


Harris & Lippstreu, for appellant. 
Del L. Rosenberry, for appellee. 


KRrRivosHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


PER CURIAM. 
Defendant was convicted in the county court for 
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Scotts Bluff County of violation of Scottsbluff city 
ordinance § 13-201, which provided in part: ‘‘It is 
hereby declared unlawful for any person within the 
city to steal any money, goods or chattels of any 
kind whatever.’’ Defendant appealed to the district 
court, where his conviction and fine of $100 were af- 
firmed. Defendant appeals to this court. For the 
reasons hereinafter stated we reverse and dismiss. 

The evidence on behalf of the State showed that 
defendant entered Alexander’s Super Market on 
March 25, 1983, between 7 and 8 a.m. He examined 
the bacon displayed for sale, picked up a 1-pound 
package, and walked by the meat counter. Alex- 
ander’s meat manager followed defendant, and by 
demonstration at trial showed that defendant thrust 
his hand into his coat, went toward the express lane, 
and ‘‘didn’t have the bacon [in his hand] anymore.”’ 
The meat manager told the checker to call ‘‘service 
50,’’ which indicated that ‘‘shoplifting’’ was going 
on. 

Other Alexander employees then came up, and the 
meat manager saw nothing further. On cross-ex- 
amination the meat manager testified that he fol- 
lowed and watched defendant ‘‘[b]ecause he looked 
suspicious,’’ in that when he picked up the bacon he 
moved his head from side to side. 

The manager of Alexander’s testified that he re- 
sponded to the ‘‘service 50’’ call and first saw de- 
fendant halfway down one of the aisles, approached 
him and talked to him about the bacon, and defend- 
ant took the pound of bacon from his coat. The 
bacon was priced at $1.89. This witness could not 
remember whether defendant told him that he was 
going to pay for the bacon, but did remember that 
defendant handed the bacon to the witness and 
walked out of the store after the confrontation. 

A Scottsbluff policeman testified that the manager 
of the store told the police officer that defendant told 
them he was going to pay for the bacon, gave the 


834 216 NEBRASKA REPORTS 


bacon back, informed the store personnel that ‘‘they 
were not going to hold him for the police,’’ and left. 

Defendant testified that he had examined different 
types of bacon, selected one pound, did not put it in 
his coat, was stopped by the store personnel, showed 
them his wallet with ‘‘seventy-some’’ dollars in it, 
offered to pay, and when that offer was refused told 
the store personnel that he was not trying to steal 
the bacon; and said, ‘‘either you’re going to take my 
money or... I’m going to walk back, I’m going to 
put it down, I’m going to walk out of here.’’ 

It is clear from the evidence considered in the 
light most favorable to the State that the bacon was 
not removed from the store by defendant. Counsel 
for the parties agree that to constitute the crime of 
‘‘stealing’’ there must be a taking and ‘‘asportation’’ 
with intent to steal. The State contends that in a 
self-service store, ‘‘The elements of a taking and 
asportation are satisfied where the evidence shows 
that the property was taken from the owner and was 
concealed or put in a convenient place for removal. 
The fact that the possession was brief or that the 
person was detected before the goods could be re- 
moved from the owner’s premises is immaterial.’’ 
Brief for Appellee at 4. 

We cannot agree. With the changes in merchan- 
dising and the enactment of new and different stat- 
utes affecting a shopper’s conduct, we have gone be- 
yond the law cited by the State that to take an article 
feloniously is accomplished by simply laying hold of, 
grasping, or seizing it animo furandi, with the hands 
or otherwise, and that the very least removal of it by 
the thief from the place where found is an asporta- 
tion or carrying away. Gettinger v. State, 13 Neb. 
308, 14 N.W. 403 (1882). To constitute larceny the ob- 
ject stolen must be removed from the premises of 
the owner, with intent to steal, before the larceny is 
complete. In so stating we reiterate what we said in 
State v. Hauck, 190 Neb. 534, 537, 209 N.W.2d 580, 
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588 (1973): ‘‘The determination of what constitutes 
a taking and carrying away of property with the in- 
tent to permanently deprive the owner of possession 
and whether that taking is with or without the 
consent of the owner involves issues of intent which 
are often difficult of determination. - Where 
merchandise in a store is involved, those issues are 
vitally affected if the store is operated on a self 
service basis. The cases appear to be in agreement 
that in a self service store, where customers select 
and pick up articles to be paid for at the checkout 
counter, the mere picking up of an article in the dis- 
play area does not constitute asportation. See Durphy 
v. United States, 235 A.2d 326 (D.C. App., 1967).” 

In Durphy v. United States, 235 A.2d 326, 327 
(D.C. 1967), the court stated that ‘‘the normal 
procedure in this type of market is for customers to 
circulate through the sales area, taking from the 
shelves any items they wish to buy but not paying 
for their selections until they pass through the 
check-out counter.... The fact that appellant 
placed the goods in a shopping bag provided no valid 
reason for the trial court to infer a criminal intent or 
a possession clearly adverse to the interests of the 
store.”’ 

Our holding is not to be read that defendant’s con- 
duct might not have warranted conviction on other 
charges, such as attempted stealing (Neb. Rev. Stat. 
§ 28-201 (Reissue 1979)), or a violation of Neb. Rev. 
Stat § 28-511.01(1) (Cum. Supp. 1982), which provides 
that a person commits the crime of theft by shoplift- 
ing when, with intent to appropriate property with- 
out paying for it, he ‘‘(a) Conceals or takes posses- 
sion of the goods or merchandise of any store or re- 
tail establishment.’’ 

In this difficult area of the law regarding self-serv- 
ice stores, precision in charging and proving of- 
fenses will result in clarity in determining what 
conduct is, or is not, criminal. 

REVERSED AND DISMISSED. 
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NEILL D. INGERSLEW ET AL., APPELLANTS, V. COLBY 
BARTHOLOMEW ET AL., APPELLEES. 
346 N.W.2d 258 


Filed March 23, 1984. No. 83-726. 


Appeal and Error. This court will not consider questions not pre- 
sented to or passed on by the district court, and upon appeal will 
dispose of the case upon the theory on which it was tried in the 
district court. 


Appeal from the District Court for Seward County: 
Bryce BartTu, Judge. Affirmed. 


Souchek & Kimble, for appellants. 


Larry L. Brauer of Allan, Brauer & Mullally, for 
appellees. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, MHAsTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

This case arises out of a controversy concerning a 
common driveway between two residence properties 
in Seward, Nebraska. The parties own adjacent lots 
which were purchased from a common grantor. The 
south 4.9 feet of the driveway is located on the plain- 
tiffs’ property. The north 9 feet of the driveway is 
located on the defendants’ property. 

It is quite apparent that the record in this case is 
incomplete. It is the responsibility of an appellant 
to see that the record in this court contains all of the 
matters which an appellant wants this court to con- 
sider in deciding the case. 

The case was submitted in district court on a stip- 
ulation of facts. The stipulation recited that the 
gravel driveway between the properties had been 
used by the parties and the prior owner, Reinhardt 
Mueller, for more than 10 years. In 1982 the defend- 
ants erected a fence post on the east property line of 
the parties, at or near the boundary line between the 
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properties. The plaintiffs commenced this action on 
November 12, 1982, to enjoin the defendants from in- 
terfering with their use of the driveway. 

The petition alleged that the plaintiffs had ac- 
quired an easement by prescription for the use of 
that portion of the driveway located on the defend- 
ants’ land. The trial court found that the defendants 
had acquired their property in 1978; the plaintiffs, in 
1980; and there had been insufficient time to acquire 
an easement by prescription. The trial court dis- 
missed the petition. 

Upon appeal the plaintiffs have abandoned their 
claim of an easement by prescription, and now rely 
upon a theory of an implied grant and dedication. 

The rule is well established that this court will not 
consider questions not presented to or passed on by 
the district court, and upon appeal will dispose of the 
case upon the theory on which it was tried in the 
district court. Ford v. County of Perkins, 190 Neb. 
304, 207 N.W.2d 694 (1973). 

There was a complete failure of proof as to an 
easement by prescription. The record supports the 
judgment of the district court, and it is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. MICHAEL MCNITT, 
APPELLANT. 
346 N.W.2d 259 


Filed March 23, 1984. No. 83-747. 


1. Habeas Corpus. A writ of habeas corpus is not available to persons 
lawfully convicted if the court imposing the sentence had jurisdic- 
tion of the offense and of the person charged with the crime and if 
the sentence was within the power of the court. 

2. Pleas. By entering a plea of guilty, knowingly, voluntarily, and in- 
telligently, the defendant waives every defense of the charge, 
whether the defense is procedural, statutory, or constitutional. 
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3. Constitutional Law: Speedy Trial. Under the provisions of the 
Constitution of the United States or the State of Nebraska, the right 
of a speedy trial is relative and depends upon circumstances, and is 
not denied where delay is satisfactorily explained by government 
and the defendant was brought to trial as soon as was reasonably 
possible. 

4. Effectiveness of Counsel. The person alleging ineffective assist- 
ance of counsel has the burden of proof of establishing the incompe- 
tency of counsel and, further, demonstrating how the inadequacy 
was prejudicial. 

5. Recusal. The mere fact that a judge has acted previously in a 
cause does not establish prejudice. 


‘Appeal from the District Court for Hall County: 
RicHARD L. DEBackER, Judge. Affirmed. 


Michael McNitt, pro se. 


Paul L. Douglas, Attorney General, and Michaela 
M. White, for appellee. 


KrivosHa, C.J., BOSLAUGH, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


KrivosHa, C.J. 

The appellant, Michael McNitt, appeals from an 
order entered by the district court for Hall County, 
Nebraska, denying McNitt post conviction relief. 
MeNitt filed a petition seeking a writ of habeas 
corpus, but, as noted by the trial court, the applica- 
tion for a writ of habeas corpus was misplaced. A 
writ of habeas corpus is not available to persons 
lawfully convicted if the court imposing the sentence 
had jurisdiction of the offense and of the person 
charged with the crime and if the sentence was with- 
in the power of the court. See, Pruitt v. Parratt, 197 
Neb. 854, 251 N.W.2d 179 (1977); Case v. State, 177 
Neb. 404, 129 N.W.2d 107 (1964). After the trial court 
specifically found that the application was not prop- 
erly an application for a writ of habeas corpus, it 
considered the application filed by McNitt as an ap- 
plication for post conviction relief filed pursuant to 
the provisions of Neb. Rev. Stat. §§ 29-3001 et seq. 
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and the court’s order denying relief and conclude 
that the trial court’s order was in all respects cor- 
rect. 

On May 28, 1980, an information was filed in the 
district court for Hall County, Nebraska, charging 
MeNitt with felony murder in violation of Neb. Rev. 
Stat. § 28-303(2) (Reissue 1979). The charge grew 
out of the killing of Brian Crittenden on February 1, 
1980, during the perpetration of a robbery. On May 
28, 1980, McNitt pled not guilty to the charges, and 
shortly thereafter filed several pretrial motions 
which were never ruled upon by the trial court. On 
December 3, 1980, the State filed an amended in- 
formation charging McNitt with criminal conspir- 
acy to commit murder in violation of Neb. Rev. Stat. 
§ 28-202 (Reissue 1979). The original charge of 
felony murder was a Class I or IA felony, which 
could have subjected McNitt to either death by elec- 
trocution or life imprisonment. Neb. Rev. Stat. 
§§ 28-105(1), 28-303(2) (Reissue 1979). The amended 
complaint was a Class II felony, which, at most, 
would have subjected McNitt to imprisonment for 
not more than 50 years. §§ 28-105(1), 28-202. 

The record includes a written copy of a plea agree- 
ment which contains a promise by the State that no 
other or different charges would be filed against Mc- 
Nitt other than conspiracy to commit first degree 
murder, conditioned upon McNitt remaining incar- 
cerated but segregated from other codefendants 
until after the codefendants were tried, and further 
conditioned upon McNitt agreeing to cooperate with 
law enforcement officials by testifying in the trials 
of the defendants. McNitt’s testimony at the trials 
of the codefendants was the basis upon which the 
State agreed to reduce the charge against McNitt, 
and therefore the State could not permit McNitt to 
plead to the reduced charge until after he had testi- 
fied at the other trials. During all of the times rele- 
vant to the plea, McNitt was represented by counsel. 
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The record further discloses that McNitt was aware 
of all of these matters, including his obligation to 
testify, and freely and voluntarily participated in the 
agreement. Specifically, a portion of the plea 
agreement signed by McNitt recited in part as fol- 
lows: ‘I have been informed of my constitutional 
rights by my attorneys, and I understand these 
rights and understand that by this agreement and 
upon entering of my plea of guilty to ‘Conspiracy to 
Commit First Degree Murder’ of Brian Crittenden, I 
will waive these rights.’’ Additionally, the order of 
the court entered on December 3, 1980, at which time 
McNitt pled guilty to the amended charge, recites 
the fact that McNitt’s rights were explained to him; 
that exhibit 1, the plea agreement, was offered and 
received in evidence; and that the speedy trial 
statute was explained in detail to McNitt. The order 
further recites that McNitt waived his speedy trial 
rights and entered his plea of guilty to the amended 
complaint. The record clearly establishes that at 
the time that McNitt entered his plea of guilty to the 
amended complaint, he did so freely, knowingly, and 
voluntarily. No claim is made by McNitt that any of 
those facts are untrue. McNitt was ultimately sen- 
tenced to imprisonment for a term of not less than 7 
nor more than 30 years, with credit for the time 
served since April 8, 1980. McNitt then filed a notice 
of appeal to this court. The sentence was affirmed 
by this court without opinion on July 29, 1981. 
Thereafter, on August 31, 1983, McNitt, acting pro se, 
filed the application involved in this appeal in the 
district court for Hall County, Nebraska. 

MeNitt maintains that the trial court committed 
three errors in denying his request for post convic- 
tion relief. He contends (1) he was denied his right 
to a speedy trial; (2) he was denied his right to ef- 
fective assistance of counsel with regard to the rais- 
ing of his right to a speedy trial; and (3) the trial 
judge who sentenced him was prejudiced, because 
the trial judge had acted as county judge during the 


STATE v. McNITT 841 
Cite as 216 Neb. 837 
preliminary hearing in the county court. 

We find that there is no merit with regard to the 
first claim that McNitt was denied his right to a 
speedy trial. Whether we consider McNitt’s claim 
under the Nebraska statute, Neb. Rev. Stat. § 29-1207 
(Reissue 1979), which requires that a person be 
brought to trial within 6 months from the date an in- 
dictment is returned or an information is filed, or 
whether we consider McNitt’s claim to a speedy 
trial under the Constitution of the United States or 
the State of Nebraska, see U.S. Const. amend. VI 
and Neb. Const. art. I, § 13, we reach the same con- 
clusion. Neb. Rev. Stat. § 29-1209 (Reissue 1979) 
specifically provides: ‘‘Failure of the defendant to 
move for discharge prior to trial or entry of a plea of 
guilty or nolo contendere shall constitute a waiver of 
the right to speedy trial.’’ See, also, State v. Hert, 
192 Neb. 751, 224 N.W.2d 188 (1974). The provisions 
of § 29-1209 are fully consistent with the rule long 
recognized in this jurisdiction that by entering a 
plea of guilty, knowingly, voluntarily, and intelli- 
gently, the defendant waives every defense of the 
charge, whether the defense is procedural, statu- 
tory, or constitutional. See State v. Falcone, 212 
Neb. 720, 325 N.W.2d 160 (1982). By knowingly, in- 
telligently, and voluntarily entering his plea to the 
amended charge, McNitt waived his right to a 
speedy trial. This is so as long as the defendant was 
properly advised of his rights by either counsel or 
the court, see State v. Williams, 211 Neb. 650, 319 
N.W.2d 748 (1982), and applies even though the plea 
was entered after the 6-month period had expired. 
It is clear in this case that McNitt was properly ad- 
vised of his rights by the court before he waived his 
right to a speedy trial. We therefore have no dif- 
ficulty in finding that by voluntarily entering his 
plea of guilty to the amended charge, McNitt waived 
any rights to a speedy trial under the Nebraska stat- 
ute. 

Additionally, and perhaps of even greater impor- 
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tance, it would appear from the record that the 
6-month period had not expired. The time in which 
a defendant must be brought to trial in accordance 
with § 29-1207 is not absolute. There are certain 
events which toll the 6-month period, including the 
events described in subsection (4)(a), which ex- 
cludes from the 6-month period ‘‘[t]he period of de- 
lay resulting from other proceedings concerning the 
defendant, including but not limited to... the time 
consumed in the trial of other charges against the 
defendant.’’ (Emphasis supplied.) While the delay 
here was not by reason of the trial of other charges 
against the defendant, its cause is of sufficient simi- 
larity to the items enumerated in subsection (4)(a) 
and clearly falls within that subsection. 

The record discloses that on June 11, 1980, and 
well within the 6-month period, the plea agreement 
was executed. By the very terms of the agreement 
MecNitt’s time to plead was delayed and the provi- 
sions of § 29-1207(4)(a) tolled. 

Turning briefly, then, to the constitutional provi- 
sions, we likewise have no difficulty in finding that 
McNitt was not denied a speedy trial under either 
federal or state constitutional provisions. ‘‘ ‘The 
constitutional guarantee of a ‘‘speedy trial’’ is in- 
tended to prevent the oppression of a citizen by de- 
laying criminal prosecution for an indefinite time 
and to prevent delays in administration of justice by 
requiring judicial tribunals to proceed with reasona- 
ble dispatch in trial of criminal prosecutions. * * * A 
‘speedy trial’, generally, is one conducted accord- 
ing to prevailing rules and proceedings of law, free 
from arbitrary, vexatious and oppressive delays... . 
The right of a speedy trial is relative and depends 
upon circumstances and is not denied where delay is 
satisfactorily explained by government and defend- 
ant was brought to trial as soon as was reasonably 
possible.’ ’’ Svehla v. State, 168 Neb. 553, 568-69, 96 
N.W.2d 649, 659 (1959). ‘‘ ‘The right of a speedy trial 
is necessarily relative. It is consistent with delays 
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and depends upon circumstances. It secures rights 
to a defendant. It does not preclude the rights of 
public justice.’ [Citation omitted.] The delay must 
not be purposeful or oppressive. The essential in- 
gredient is orderly expedition and not mere speed.”’ 
State v. Ford, 186 Neb. 109, 110, 180 N.W.2d 922, 923 
(1970). ‘‘The standard relating to federal and Ne- 
braska constitutional guarantees is reasonable- 
ness.”’ State v. Pilgrim, 182 Neb. 594, 597, 156 
N.W.2d 171, 173 (1968). 

The record in this case makes it clear that McNitt 
was in no manner prejudiced by the delay, and in 
fact was greatly benefited by it. Furthermore, it is 
clear that by reason of McNitt’s obligation to testify 
the delay, in effect, was at the request of McNitt. 
Had the delay not occurred so that McNitt was per- 
mitted to enter a plea to the amended charge after 
the trial of the coconspirators, McNitt may very well 
himself have been tried for felony murder and sub- 
jected to punishment of at least life imprisonment. 
By being permitted to wait McNitt was permitted to 
enter a plea of guilty to an amended charge which 
resulted in his being incarcerated for a period of not 
less than 7 nor more than 30 years, which is substan- 
tially less than the life sentence facing him under 
the murder felony conviction. In his application 
MecNitt makes no allegations of fact which would dis- 
close any prejudice to him by reason of the delay, 
and we are unable to find any in the record. We 
therefore conclude that McNitt was not denied any 
rights under either the U.S. Constitution or the Ne- 
braska Constitution by reason of his trial not taking 
place until December 3, 1980. 

MecNitt’s second claim of ineffective assistance of 
counsel likewise must fall for the very reasons his 
first claim is without merit. The standard for deter- 
mining whether counsel for a defendant in a crimi- 
nal prosecution has provided adequate representa- 
tion requires that trial counsel perform at least as 
well as a lawyer with ordinary training and skill in 
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the criminal law in his area and that he conscien- 
tiously protect the interests of his client. See State 
v. Clark, ante p. 49, 342 N.W.2d 366 (1983). The per- 
son alleging ineffective assistance of counsel has the 
burden of proof of establishing the incompetency of 
counsel and, further, demonstrating how the inade- 
quacy was prejudicial. State v. Herren, 212 Neb. 
706, 325 N.W.2d 151 (1982); State v. Crouch, 215 Neb. 
205, 337 N.W.2d 766 (1983). 

As we have already noted, the plea agreement 
which permitted McNitt to plead to the amended 
charge was executed on June 11, 1980, and it tolled 
the provisions of § 29-1207. McNitt was not entitled 
to be discharged on the grounds that he was not tried 
within 6 months of the filing of the information and 
that his constitutional rights had been denied. Be- 
cause he was not entitled to discharge, his counsel 
could not be guilty of failing to advise him of an al- 
leged right to be discharged. Counsel in this case 
can hardly be considered ineffective for negotiating 
an agreement that resulted in a substantially re- 
duced charge. McNitt’s claim is ludicrous. 

McNitt’s third claim concerning possible prejudice 
by the trial judge is likewise without merit. The 
record discloses that at the time McNitt was 
originally arraigned, Judge DeBacker, the trial 
judge in the district court, was then one of the 
county judges for Hall County, Nebraska, and 
served as the magistrate at the preliminary hearing 
which was held in connection with the charge of 
felony murder. Thereafter, Judge DeBacker was 
appointed to the district court and accepted the plea 
from McNitt. The record discloses, however, that 
all of the requirements of accepting a plea were 
complied with and that the plea by McNitt was made 
knowingly, voluntarily, and freely. McNitt has not 
alleged any prejudice, nor has he made any showing 
of any prejudice by the trial judge in this case, ex- 
cept for the fact that he took a guilty plea after 
having presided at the preliminary hearing. The 
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mere fact that a judge has acted previously in a 
cause does not establish prejudice. See, Waupoose 
v. State, 46 Wis. 2d 257, 174 N.W.2d 503 (1970); State 
ex rel. French v. Hendricks Sup. Ct., 252 Ind. 213, 247 
N.E.2d 519 (1969). We therefore believe that Mc- 
Nitt’s application did not allege facts entitling him to 
a hearing or any relief under the Post Conviction Act 
and that the trial court’s action in denying such ap- 
plication was correct. The judgment is affirmed. 
AFFIRMED. 


CATTLE BROKERS, INC., APPELLEE, V. LANNY BILLINGS, 
APPELLEE, AND O’NEILL NATIONAL BANK, A 
CORPORATION, APPELLANT. 

346 N.W.2d 264 


Filed March 23, 1984. No. 83-828. 


1. Banks and Banking. A national bank is a body corporate brought 
into existence under federal legislation, and is an instrumentality 
of the federal government. 

2. Venue: Actions: Corporations. Neb. Rev. Stat. § 25-408 (Reissue 
1979) requires, with certain exceptions, that an action against a 
foreign corporation be brought in any county in which there may be 
property of or debts owing to said defendant, or where said defend- 
ant may be found. 

3. Venue: Actions. Neb. Rev. Stat. § 25-409 (Reissue 1979) requires 
that an action, other than one for tort, against a resident or resi- 
dents of this state be brought in the county where the defendant, or 
one of the defendants, resides or may be summoned. 

4. Venue: Actions: Courts. Neb. Rev. Stat. §§ 25-408 and 25-409 (Re- 
issue 1979) require the court in which an action has been improp- 
erly brought under the venue provisions of those statutes to trans- 
fer the case upon timely motion by a defendant. 

5. Venue. A party is entitled to be tried where the law says it is to be 
tried. 

The situs of the offices of a party’s attorney does not de- 

termine venue. 


Appeal from the District Court for Seward County: 
BrYcE BaRTtu, Judge. Reversed and remanded with 
directions. 
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John C. Schraufnagel of Cronin, Symonds & 
Schraufnagel, for appellant. 


Kent F. Jacobs of Blevens, Blevens & Jacobs, for 
appellee Cattle Brokers, Inc. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


CAPORALE, J. 

O’Neill National Bank appeals from the judgment 
of the district court for Seward County, which found 
that it owed Cattle Brokers, Inc., plaintiff below, for 
services rendered pursuant to an oral contract. We 
reverse and remand with directions to transfer the 
case to the district court for the proper county and 
grant a new trial. 

O’ Neill National Bank is a national bank located in 
O’Neill, Holt County, Nebraska. In December of 
1981 Cattle Brokers, Inc., a company located in 
North Platte, Lincoln County, Nebraska, and in- 
volved in the management of the sale of livestock, 
conducted a sale of cattle belonging to Lanny Bill- 
ings of Orchard, Antelope County, Nebraska. The 
sale was conducted at O’Neill, Nebraska, pursuant 
to an oral agreement entered into between Billings 
and Cattle Brokers at Billings’ office in Neligh, 
Antelope County, Nebraska, on October 30, 1981. On 
November 6, 1981, a few days after the agreement 
was reached, Cattle Brokers contacted O’Neill Na- 
tional Bank, which held a security interest in Bill- 
ings’ cattle, and obtained the bank’s approval to the 
sale. The bank and Billings were paid the proceeds 
of the sale, which were applied to reduce Billings’ 
indebtedness to the bank. The bank thereafter 
made partial payment to Cattle Brokers on the 
agreed commission and expenses of conducting the 
sale. Failing to receive what it considered full pay- 
ment, Cattle Brokers filed suit against both Billings 
and the bank in the district court for Seward County. 
Billings filed for bankruptcy prior to trial. 
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It appears that the only connection any of the 
parties has with Seward County is that it is the situs 
of the offices of the attorney prosecuting this action 
for Cattle Brokers. 

After being served with process in Holt County, 
the bank filed a motion seeking to transfer the case 
to Holt County. This motion was overruled. The 
bank then answered the petition, preserving its 
venue objection, and on the day of trial raised the 
additional issue that, pursuant to federal statute, the 
action was not properly brought in Seward County. 

The district court nonetheless proceeded to trial, 
found that O’Neill National Bank had ratified the 
contract and was liable for the amount due, and en- 
tered judgment accordingly. 

In support of its appeal O’Neill National Bank as- 
signs four errors to the trial court. Among them is 
an assertion that its motion to transfer should have 
been granted. That assignment is well taken, and, 
thus, we need not, and therefore do not, discuss the 
other issues, including the federal question, raised 
by the remaining assignments of error. 

A national bank is a body corporate brought into 
existence under federal legislation, and is an instru- 
mentality of the federal government. 12 U.S.C. § 24 
(1976); Dovey v. State, 116 Neb. 533, 218 N.W. 390 
(1928). There is authority that, as such, it cannot be 
considered a foreign corporation. Com. v. 1st Pa. 
Overseas Fin. Corp., 425 Pa. 148, 229 A.2d 896 (1967) ; 
Bezat v. Home Owners’ Loan Corp., 55 Ariz. 85, 98 
P.2d 852 (1940); Homan v. Connett, 348 Mo. 244, 152 
S.W.2d 1053 (1941). There is also, however, author- 
ity which states that a federal corporation may be a 
foreign corporation in a given state. Cooke v. The 
State National Bank of Boston, 3 Abb. Pr. 339 (n.s. 
1867); Daly et al. v. The National Life Ins. Co. of the 
United States of America, 64 Ind. 1 (1878); Bowen 
agt. The First National Bank of Medina, 34 How. Pr. 
408 (1867). Since the statute, Neb. Rev. Stat. 
§ 21-1202 (Cum. Supp. 1959), under which we previ- 
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ously determined that a federal corporation was a 
foreign corporation, has been repealed, 1963 Neb. 
Laws, ch. 98, § 135, p. 416, it appears we have no con- 
trolling case law on the subject. Hills v. Burnett, 
172 Neb. 370, 109 N.W.2d 739 (1961), vacated 372 U.S. 
591, 83 S. Ct. 914, 9 L. Ed. 2d 961 (1963), on remand 
175 Neb. 871, 125 N.W.2d 66 (1963); Robertson v. Bur- 
nett, 172 Neb. 385, 109 N.W.2d 716 (1961), vacated 372 
U.S. 591, 83 S. Ct. 914, 9 L. Ed. 2d 961 (1963). 

Our present business corporation act states that a 
for-profit corporation organized under laws other 
than of this state for a purpose for which a corpora- 
tion may be organized under our act is a foreign cor- 
poration. Neb. Rev. Stat. § 21-2002(2) (Reissue 
1977). However, we need not resolve whether 
O’Neill National Bank is a foreign corporation to de- 
cide this case, and therefore do not. 

Neb. Rev. Stat. § 25-408 (Reissue 1979) requires, 
with certain exceptions not relevant here, that an 
action against a foreign corporation be brought in 
any county in which there may be property of or 
debts owing to said defendant, or where said defend- 
ant may be found. Neb. Rev. Stat § 25-409 (Reissue 
1979) requires that an action, other than one for tort, 
against a resident or residents of this state be 
brought in the county where the defendant, or one of 
the defendants, resides or may be summoned. 
Neither O’Neill National Bank nor Billings resides in 
Seward County. There has been no allegation that 
O’Neill National Bank owns property or is owed a 
debt in Seward County, nor is there any showing it 
was found and summoned in Seward County. The 
presence of the offices of Cattle Brokers’ attorney in 
Seward County does not meet the venue require- 
ments. Therefore, whether O’Neill National Bank is 
a foreign corporation or not, the venue was im- 
proper. 

Both of the above-cited statutory sections require 
the court in which an action has been improperly 
brought under the venue provisions of those statutes 
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to transfer the case upon timely motion by a defend- 
ant. Such a motion was made. It should have been 
granted. O’Neill National Bank is entitled to be 
tried where the law says it is to be tried. Accord- 
ingly, the judgment of the district court is reversed 
and the cause remanded to the district court for 
Seward County with directions to transfer this case 
to the district court for Holt County for a new trial. 
REVERSED AND REMANDED 
WITH DIRECTIONS. 


STATE OF NEBRASKA EX REL. PAUL L. DOUGLAS, 
ATTORNEY GENERAL OF THE STATE OF NEBRASKA, 
APPELLEE, V. ALLEN J. BEERMANN, SECRETARY OF 

STATE OF THE STATE OF NEBRASKA, ET AL., APPELLANTS. 


347 N.W.2d 297 
Filed March 30, 1984. No. 83-091. 


1. Constitutional Law. Neb. Rev. Stat. § 50-201 (Cum. Supp. 1982) 
does not violate the constitutionally mandated separation of legisla- 
tive, executive, and judicial powers found in article II, § 1, of the 
Nebraska Constitution. 

A legislative statement that an enactment is within the 

constitutional exercise of the Legislature’s power does not violate 

the constitutionally mandated separation of legislative, executive, 
and judicial powers found in article II, § 1, of the Nebraska Consti- 
tution. 


Neb. Rev. Stat. § 50-202 (Cum. Supp. 1982) does not violate 
article III, § 7, of the Nebraska Constitution. 

4. . Constitutional provisions are not open to construction as a 
matter of course. 


5. Before rules of construction become available in regard to 
a constitutional provision, it must be demonstrated that the mean- 
ing of the provision is not clear and that the intent of the people in 
adopting the provision can be determined only by construction. 

6. The words and terms of a constitutional provision are to be 


interpreted and understood in their most natural and obvious 
meaning, unless the subject indicates or the text suggests that they 
have been used in a technical sense. 

7. Constitutional Law: Words and Phrases. The word ‘“‘pay,” as 
used in article III, § 7, of the Nebraska Constitution, means wages, 
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remuneration, compensation, or fees. 

: The word ‘‘perquisite,’’ as used in article III, § 7, 
of the Nebraska Constitution, means a gain or profit made inci- 
dentally from the office of legislator, in addition to regular salary. 

9. Words and Phrases. ‘‘Exxpenses’’ are the charges incurred in con- 
nection with the performance of one’s duties, and typically include 
transportation, meals, and lodging while traveling. 

10. Legislature: Public Officers and Employees. Neb. Rev. Stat. 
§ 50-202 (Cum. Supp. 1982) allows legislators reimbursement for ex- 
penses incurred in connection with the performance of their duties. 

11. Constitutional Law. Ordinarily, executive construction of a consti- 
tutional provision, long acquiesced in by the Legislature, is entitled 
to substantial weight in determining the meaning of the provision. 

A presumption of constitutionality attaches to legislative 

enactments, and a reasonable legislative interpretation of a consti- 

tutional provision which has a doubtful meaning should be adopted 
by this court. 

The touchstone in determining the meaning of ambiguous 

constitutional language is to discover and give effect to the intent of 

the framers of the Constitution and the people in adopting it. 


12. 


13. 


Appeal from the District Court for Lancaster 
County: DALE E. FAHRNBRUCH, Judge. Reversed 
and remanded. 


Walter H. Radcliffe, for appellants. 


Paul L. Douglas, Attorney General, and Patrick T. 
O’Brien, for appellee. 


Herbert M. Fitle, Omaha City Attorney, and Tim- 
othy K. Kenny, for amicus curiae City of Omaha. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

The district court declared Neb. Rev. Stat. 
§§ 50-201 and 50-202 (Cum Supp. 1982) to be in contra- 
vention of article II, §1, and article III, § 7, of the 
Nebraska Constitution. This appeal followed. For 
the reasons hereinafter stated we reverse and re- 
mand for judgment consistent with this opinion. 

In the 1981 session of the Legislature, L.B. 206 was 
passed over the veto of then Governor Charles 
Thone and is codified at Neb. Rev. Stat. §§ 50-201 and 
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50-202 (Cum. Supp. 1982). These statutes provide: 
“‘The Legislature hereby finds and declares (1) that 
the Constitution of Nebraska, by expressly providing 
for the legislative branch of government, implies the 
powers and the duty to provide ‘the means, acces- 
sories, and instrumentalities to carry into effect the 
purposes for which the Legislature was created, (2) 
that items in the nature of expenses incidental to 
holding the office are not pay or perquisites within 
the meaning of Article III, section 7 of the Constitu- 
tion of Nebraska, and (3) that the Constitution is 
construed to allow expenses to members of the 
Legislature, incidental to the performance of their 
duties as members of the Legislature, without con- 
travening any constitutional provision as to pay, per- 
quisites, or compensation.’’ § 50-201. 

‘“‘Hach member of the Legislature shall be allowed 
necessary expenses incurred while performing in 
the official capacity as a member of _ the 
Legislature.’’ § 50-202. 

The facts have been stipulated. On November 4, 
1981, State Senator Ernie Chambers of the 11th Leg- 
islative District in Omaha filed a $29.40 claim with 
the Director of Administrative Services for mileage 
reimbursement for one round trip between Omaha 
and Lincoln in connection with his attendance at the 
first special session of the Eighty-seventh Legisla- 
ture. This claim was honored and paid. 

On November 6, 1981, Senator Chambers filed a 
claim for $250 to reimburse him for $147 in mileage, 
for five round trips between Omaha and Lincoln, 
and $103 in meals. These expenses were incurred 
also in connection with Senator Chambers’ attend- 
ance at the 1981 special session. On December 30, 
1981, Senator Chambers submitted a claim for 
$117.60 for four Omaha-to-Lincoln round trips, also 
for the 1981 special session. Senator Chambers has 
also filed claims for $50 per day, which includes 
mileage and meals, for the 1981 90-day regular ses- 
sion of the Legislature and the 1982 60-day regular 
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session. None of these claims have apparently been 
honored or paid by the Director of Administrative 
Services. 

A petition, naming the Secretary of State and 
Director of Administrative Services as defendants, 
was filed by the Attorney General in the district 
court for Lancaster County, seeking a declaration 
that §§ 50-201 and 50-202 are in violation of article III, 
§ 7, of the Nebraska Constitution, which provides in 
relevant part: ‘‘Each member of the Legislature 
shall receive a salary of not to exceed four hundred 
dollars per month during the term of his office. In 
addition to his salary, each member shall receive an 
amount equal to his actual expenses in traveling by 
the most usual route once to and returning from 
each regular or special session of the Legislature. 
Members of the Legislature shall receive no pay nor 
perquisites other than said salary and expenses, and 
employees of the Legislature shall receive no com- 
pensation other than their salary or per diem.”’ 

The district court found § 50-202 to be in conflict 
with the above-quoted constitutional provision, and 
§ 50-201 an inordinate legislative exercise of judicial 
power in violation of the constitutionally mandated 
separation of legislative, executive, and judicial 
powers found in article II, § 1, of the Nebraska Con- 
stitution. It further found that Senator Chambers 
was entitled to reimbursement of his mileage ex- 
penses incurred for one round trip between Omaha 
and Lincoln for each of the three legislative sessions 
and that meal expenses were not constitutionally al- 
lowed. 

We disagree with the district court’s interpretation 
of those constitutional provisions. 

We first address the issue of whether § 50-201 vio- 
lates article II, §1, of the Nebraska Constitution. 
Section 50-201 is, in essence, a statement by the Leg- 
islature that it has assessed the Nebraska Constitu- 
tion and concluded that § 50-202 is a constitutional 
exercise of its power. Assessing the limits of consti- 
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tutionally permitted conduct is an activity com- 
monly engaged in by many persons or entities other 
than the judges and courts of this state. Ideally, 
whenever a police officer, without obtaining a war- 
rant, makes an arrest or conducts a search, that of- 
ficer has determined the activity is constitutionally 
permissible. In a similar manner, when the Legis- 
lature enacts a law, it has determined that the en- 
actment abides with the Constitutions creating the 
state and federal governments. While it appears 
that, in the usual case, a law created by the Legisla- 
ture is not accompanied by a specific finding that 
the law is a constitutional exercise of its power, we © 
see no reason to treat the Legislature’s expression of 
its assessment of the limits of its constitutional 
power as an encroachment upon the powers granted 
to the judiciary. Section 50-201 in no way en- 
croaches upon the powers commonly exercised by 
the courts of this state to interpret and enforce their 
interpretations of the state Constitution. It in no 
way infringes upon the power of this court, with the 
concurrence of five of its judges, to declare this act 
of the Legislature unconstitutional, if such it were. 
The finding by the district court that the enactment 
of § 50-201 is a violation of the separation of powers 
required by article II, § 1, of the Nebraska Constitu- 
tion is erroneous. 

In turning our attention to the question of whether 
§ 50-202 violates article III, § 7, of the Nebraska Con- 
stitution, it is well to remind ourselves that constitu- 
tional provisions are not open to construction as a 
matter of course. Gaffney v. State Department of 
Education, 192 Neb. 358, 220 N.W.2d 550 (1974). Be- 
fore rules of construction become available in re- 
gard to a constitutional provision, it must be demon- 
strated that the meaning of the provision is not clear 
and that the intent of the people in adopting the pro- 
vision can be determined only by construction. 
State ex rel. School Dist. of Scottsbluff v. Ellis, 168 
Neb. 166, 95 N.W.2d 538 (1959). The words and 
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terms of a constitutional provision are to be inter- 
preted and understood in their most natural and ob- 
vious meaning, unless the subject indicates or the 
text suggests that they have been used in a technical 
sense. State ex rel. Caldwell v. Peterson, 153 Neb. 
402, 45 N.W.2d 122 (1950). 

The first two sentences of the relevent portion of 
article III, §7, address themselves only to what 
members of the Legislature shall mandatorily re- 
ceive. The first sentence requires that each mem- 
ber of the Legislature receive a salary. The second 
sentence requires that, in addition to salary, the 
member receive ‘‘an amount equal to his actual ex- 
penses in traveling by the most usual route once to 
and returning from each regular or _ special 
session....’’ We encounter no limiting language 
until we reach the third sentence, which in relevent 
part reads: ‘‘Members of the Legislature shall re- 
ceive no pay nor perquisites other than said salary 
and expenses....’’ At this point the question be- 
comes whether the adjective ‘‘said’’ preceding the 
words ‘‘salary and expenses’’ modifies only the 
word ‘‘salary’’ or modifies both the word ‘‘salary’’ 
and the word ‘‘expenses.’’ Stating the question an- 
other way, Is it the direction of the third sentence 
that the members of the Legislature receive nothing 
other than the ‘‘salary’’ and ‘‘actual expenses’’ man- 
dated by the first and second sentences, respec- 
tively; or is it that solons shall receive no ‘‘pay nor 
perquisites’’ other than the mandated ‘‘salary,’’ but 
may receive other ‘‘expenses’’ in addition to the 
mandated ‘‘actual expenses’’? 

Webster’s Third New International Dictionary, 
Unabridged (1968), tells us that ‘‘pay,’’ as a noun, in 
an archaic sense, means ‘‘something given in return 
by way of reward or retaliation’’; that it is wages, 
salary, or remuneration. Black’s Law Dictionary 
1016 (Sth ed. 1979) defines the noun ‘‘pay’’ as mean- 
ing compensation, wages, salary, commissions, or 
fees. In re Appeal of Wilkins, 116 Neb. 748, 219 


STATE EX REL. DOUGLAS v. BEERMANN 855 
Cite as 216 Neb. 849 

N.W. 9 (1928), presents an illustration of impermissi- 
ble ‘‘pay.’’ Therein, a legislator, who was a profes- 
sional accountant, billed the state for accounting 
services rendered in the course of a legislative in- 
vestigation. It was held that article III, § 7, limited 
a legislator’s compensation to the amount of the sal- 
ary or per diem then specified in the Constitution; 
therefore, he could not receive a fee for the profes- 
sional services he rendered. 

‘“‘Perquisite’’ is defined in Webster’s Third New 
International Dictionary, Unabridged (1968), as cas- 
ual income or profits; a privilege, gain, or profit in- 
cidental to an employment in addition to regular sal- 
ary or wages; a gratuity or tip; something held or 
claimed as an exclusive right or possession. Black’s 
Law Dictionary 1027 (5th ed. 1979) defines the word 
as meaning emoluments, fringe benefits, or other 
incidental profits or benefits attaching to an office or 
position. We have previously, in State v. Sheldon, 78 
Neb. 552, 111 N.W. 372 (1907), defined perquisite as a 
‘gain or profit incidentally made from employment 
in addition to regular salary or wages. In that case 
we held that a residence provided by the state for 
occupancy by the Governor, at the place he was 
required by law to live, was not a ‘‘perquisite’’ 
within the meaning of a constitutional provision that 
the Governor might not receive any ‘‘perquisites of 
office or other compensation”’ in addition to his sal- 
ary. We concluded that perquisite meant a compen- 
sation or reward for the performance of an official 
duty. See, also, Louisiana State C. S. Com’n v. Loui- 
siana Dept. of Cor., 251 So. 2d 524 (La. App. 1971); 
Co. Aud. McKean Co. v. Anderson, 133 Pa. Super. 
475, 3 A.2d 28 (1938); Christopherson v. Reeves, 44 
S.D. 634, 184 N.W. 1015 (1921); Harris County v. 
Hammond, 203 8.W. 445 (Tex. Civ. App. 1918). 

Therefore, the first 14 words of the third sentence 
of the constitutional provision in _ question, 
‘‘Members of the Legislature shall receive no pay 
nor perquisites other than said salary,’”’ given their 
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most natural and obvious meaning, say that Nebras- 
ka’s legislators shall receive no wages, remunera- 
tion, compensation, fees, profit, or gain incidental to 
their office other than the salary mandated in the 
first sentence of the section. 

We now address the meaning of the next two 
words, ‘‘and expenses.”’ 

In Bartling v. Wait, 96 Neb. 532, 148 N.W. 507 
(1914), we had occasion to determine that the cost of 
erecting a building was not an ‘‘expense’’ within the 
meaning of the constitutional phrase ‘‘making ap- 
propriations for the expenses of state govern- 
ment, and state institutions.’’ In re Appeal of 
Wilkins, supra, does not help resolve the question, 
for, although this court permitted payment of the ex- 
penses, no real issue was presented concerning the 
propriety of doing so. The posture of the law in this 
jurisdiction at this point is that while one case has 
declared what is not an expense, no definition exists 
of what is an expense. We must now adopt such a 
definition. 

An ‘‘expense’’ is something expended in order to 
secure a profit or bring about a result. Expenses 
are the charges incurred by an employee in connec- 
tion with the performance of his duties, and typi- 
cally include transportation, meals, and lodging 
while traveling. Expenses are the money given to 
an employee as reimbursement for such charges. 
Webster’s Third New International Dictionary, Una- 
bridged (1968). Black’s Law Dictionary 518 (5th ed. 
1979) defines an expense as that which is ‘‘expended, 
laid out or consumed. An outlay; charge; cost; 
price.’’ It has been held that the words ‘‘salary’’ 
and ‘‘expense,’’ as used in relation to the compensa- 
tion of municipal officers, are separate and distinct 
terms which connote entirely different concepts; 
‘‘salary’’ is a fixed periodical compensation paid for 
services rendered, whereas an ‘‘expense’’ is a 
charge incurred in performing those services. Geyso 
v. Cudahy, 34 Wis. 2d 476, 149 N.W.2d 611 (1967). 


STATE EX REL. DOUGLAS v. BEERMANN 857 
Cite as 216 Neb. 849 

The word ‘‘expenses’’ is not modified in the third 
sentence by the adjective ‘‘said’’; that adjective 
modifies only the word ‘‘salary.’’ Consequently, the 
“‘salary’’ mentioned in the third sentence can only 
be the ‘‘salary’’ named in the first sentence. Such, 
however, is not the case with the term ‘‘expenses’’ in 
the second and third sentences. Neither is ‘’ex- 
penses’’ in the third sentence modified by the word 
“actual,’’ as it is in the second sentence. We con- 
clude, therefore, that the ‘‘expenses’’ in the third 
sentence are something different than the ‘‘actual . 
expenses’’ mentioned in the second sentence. These 
other expenses are the charges incurred by a legis- 
lator in connection with the performance of his or 
her duties as a member of the Legislature. 

The meaning of the third sentence, interpreting 
the terms and words used in their natural and obvi- 
ous senses, is: Members of the Legislature shall 
receive no wages, remuneration, compensation, 
fees, profit, or gain other than the salary mandated 
in the first sentence above and reimbursement for 
expenses incurred in connection with the perform- 
ance of their duties. 

The effect of the relevant portion of article III, § 7, 
is that legislators must receive their salary and ac- 
tual expenses in traveling by the most usual route 
once to and returning from each regular or special 
session. They may, in addition, receive reimburse- 
ment for other expenses incurred in connection with 
the performance of their duties as authorized by the 
Legislature through the appropriation of funds. The 
enactment of L.B. 206 does no more than implement 
the constitutionally permitted reimbursement of the 
aforesaid expenses. 

There exists a variety of cases from a number of 
our sister states on the general question of the cir- 
cumstances under which expenses are payable to 
state officers. As might be expected, these cases 
are not uniform in their analyses, holdings, or ra- 
tionales. See, e.g., Spearman v. Williams, 415 P.2d 
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597 (Okla. 1966); Van Hart v. deGraffenried, 388 So. 
2d 1196 (Ala. 1980); and Opinion of the Justices, 152 
Me. 302, 140 A.2d 762 (1957), holding expenses paya- 
ble. On the other hand, see, Gipson v. Maner, 
Judge, 225 Ark. 976, 287 S.W.2d 467 (1956), and State 
ex rel. O’Connell v. Yelle, 51 Wash. 2d 594, 320 P.2d 
1079 (1958), holding otherwise. Because each of the 
Constitutions of the sovereign states of our nation 
use relatively unique combinations of language, 
none of these cases are particularly helpful. None- 
theless, we find the reasoning of State ex. rel. Payne 
v. Reeves, 448.D. 568, 184 N.W. 993 (1921), sound. It 
holds that a lump sum advance to judges moving to 
the state capital, where they were not required to 
live, was merely the payment of expenses incident 
to the discharge of their duties and did not violate a 
constitutional provision which fixed their salary and 
made it unlawful for them to receive any ‘‘compen- 
sation, perquisite or emoluments’’ except for such 
salary. See, also, McCoy v. Handlin, State Auditor, 35 
S.D. 487, 153 N.W. 361 (1915). 

Even if we were to assume arguendo that the con- 
stitutional section in question is ambiguous, and for 
that reason subject to construction, the same result 
would obtain. 

Each of the parties hereto urges upon us a rule of 
constitutional construction supporting his interpreta- 
tion of the subject language. 

On the one hand, the Attorney General contends 
that executive construction of a constitutional provi- 
sion, long acquiesced in by the Legislature, is en- 
titled to substantial weight in determining the mean- 
ing of the provision. In support of that contention 
the Attorney General introduced into evidence a 
copy of a 1937 opinion letter issued in response to an 
inquiry from the Auditor of Public Accounts con- 
cerning the constitutionality of compensating mem- 
bers of the Legislative Council for their actual ex- 
penses incurred in the performance of their duties 
as members of the council. The Legislative Council, 
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established in 1937, consists of members of the Leg- 
islature and is charged with the consideration of leg- 
islative policies between sessions of the Legislature. 
Neb. Rev. Stat. § 50-401 (Reissue 1978). The then At- 
torney General opined that it was constitutionally 
permissible to reimburse legislators for their actual 
expenses incurred while attending to council busi- 
ness if the expenses were incurred while the Legisla- 
ture was not in session. The opinion also concluded 
that the compensation for expenses incurred by a 
council member while the Legislature was in session 
was not permitted by article III, §7. The Attorney 
General contends that the Legislature’s acquies- 
cence to that interpretation, at least until the pas- 
sage of L.B. 206 in 1981, and to others consistent with 
the 1937 opinion, see, Op. No. 60, Report of the Attor- 
ney General of the State of Nebraska 102 (1959-1960) ; 
Op. No. 164, Report of the Attorney General of the 
State of Nebraska 250, and Op. No. 178, Report of the 
Attorney General of the State of Nebraska 272 
(1977-1978); Att’y Gen. Op. No. 17 (Feb. 3, 1981); 
Att’y Gen. Op. No. 50 (Mar. 13, 1981); and Att’y 
Gen. Op. No. 141 (Sept. 22, 1981), should be deter- 
minative of the meaning of article III, § 7. State ex 
rel. State Railway Commission v. Ramsey, 151 Neb. 
333, 37 N.W.2d 502 (1949); 16 C.J.S. Constitutional 
Law § 33 (1956). The constitutional support for an 
opinion that legislators may be reimbursed expenses 
while performing legislative duties when the Legis- 
dJature is not in session but may not be reimbursed 
expenses while the Legislature is in session is not 
apparent to us. 

On the other hand, the Secretary of State directs 
us to another tenet of constitutional construction 
which holds that a presumption of constitutionality 
attaches to legislative enactments and that a reason- 
able legislative interpretation of a constitutional pro- 
vision which has a doubtful meaning should be 
adopted by this court. Otto v. Hahn, 209 Neb. 114, 
306 N.W.2d 587 (1981); American Fed. of S., C. & M. 
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Emp. v. Dept. of Public Institutions, 195 Neb. 253, 
237 N.W.2d 841 (1976). 

The collision of these two principles of constitu- 
tional construction destroys their utility in lending 
us guidance in finding the meaning of article III, § 7. 
As such, we find neither helpful in this inquiry. 

The touchstone in determining the meaning of am- 
biguous constitutional language is to discover and 
give effect to the intent of the framers of the Consti- 
tution and the people in adopting it. State ex rel. 
Western Technical Com. Col. Area v. Tallon, 196 
Neb. 603, 244 N.W.2d 183 (1976); State ex rel. Meyer 
v. County of Lancaster, 173 Neb. 195, 118 N.W.2d 63 
(1962); Ramsey v. County of Gage, 153 Neb. 24, 43 
N.W.2d 593 (1950). 

The Nebraska Constitution has had a salary and 
expense provision since 1867. The Nebraska Consti- 
tutional Convention of 1919-1920 proposed, and the 
people adopted, the following salary and expense 
amendment: ‘‘Senators and representatives 
shall each receive the sum of eight hundred dollars 
for attendance at each regular biennial session of 
the Legislature and ten dollars for each day in actu- 
al attendance at special sessions; but in no case 
shall compensation for attendance at any one spe- 
cial session exceed one hundred dollars. They shall 
also be paid ten cents per mile for each mile 
traveled in once going to and returning from each 
regular or special session of the Legislature by the 
most usual route. Members of the Legislature shall- 
receive no pay nor perquisites other than their mile- 
age and salary or per diem, as the case may be, nor 
shall employees receive any other compensation 
than their salary or per diem.’’ Neb. Const. art. III, 
§ 7 (Comp. Stat. 1922). 

In 1934 the people, by initiative petition, proposed, 
and by election adopted, the constitutional amend- 
ment providing for a unicameral instead of the 
former bicameral system of Legislature. The sal- 
ary and expense provision of that amendment pro- 
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vided: ‘‘The aggregate salaries of all the members 
shall be $37,500 per annum, divided equally among 
the members and payable in such manner and at 
such times as shall be provided by law. In addition 
to his salary, each member shall receive an amount 
equal to his actual expenses in traveling by the most 
usual route once to and returning from each regular 
or special session of the Legislature. Members of 
the Legislature shall receive no pay nor perquisites 
other than said salary and expenses, and employees 
of the Legislature shall receive no compensation 
other than their salary or per diem.’’ Neb. Const. 
art. III, § 7 (Comp. Stat. Supp. 1935). 

While the salary provision of article III, § 7, has 
been frequently amended since 1934 to increase a 
legislator’s salary, the expense provision we are 
now considering remains as adopted in 1934. 

The Attorney General urges us to consider state- 
ments by the members of the constitutional conven- 
tion of 1919-1920 in order to determine the meaning 
of the 1934 amendment. In that convention state- 
ments were made to the effect that the salary paid 
legislators was to reimburse them for the expenses 
of holding office. See 1 Journal of the Nebraska 
Constitutional Convention 1049-61 (1919-1920). As we 
have previously noted, the salary and expense pro- 
visions adopted by the 1919-1920 convention are dif- 
ferent than those proposed by the initiative petition 
and adopted by the people in 1934. In Bodie v. Pol- 
lock, 110 Neb. 844, 195 N.W. 457 (1923), we were 
called upon to determine whether then § 7 of article 
XII, which provided that stockholders of banking 
corporations be personally liable to the bank’s credi- 
tors, and § 4 of article XII, which provided that per- 
sonal liability of stockholders would arise after the 
exhaustion of corporate assets, were in conflict with 
an enactment of the Legislature. In that case this 
court was asked not to follow previous opinions 
which were decisive of the issue, on the theory that 
the constitutional changes adopted by the people 
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after the 1919-1920 constitutional convention changed 
the law. In that connection we stated: ‘‘Not only 
did the late constitutional convention not change the 
constitutional provisions in question, but it reen- 
acted them. These constitutional provisions had re- 
ceived a construction which had become the settled 
law of the state and that construction had been read 
into and become a part of the said provisions. It is 
well settled in many, if not most, of the jurisdictions 
of the country that, where a construction of constitu- 
tional provisions has been adopted and a constitu- 
tional convention thereafter reenacts such provi- 
sions, it reenacts not only the language of the provi- 
sions but the construction which has attached to the 
same.”’ Id. at 848, 195 N.W. at 458. 

The foregoing language is clearly inapposite to 
this case. The language of the constitutional provi- 
sion concerning legislative salaries and expenses 
was changed in 1934; and while the 1919-1920 conven- 
tion proceedings make interesting reading, they are 
not relevant in interpreting a different provision 
adopted by the people 14 years later, after being 
placed on the ballot by initiative petition. 

Lastly, the rejection by the electorate of certain 
constitutional amendments is pointed to as establish- 
ing the intent of the people in adopting the 1934 lan- 
guage. Those amendments would variously have 
changed the salary provision, allowed per diem pay- 
ments, and specifically allowed for the reimburse- 
ment of expenses incurred while in session. 1971 
Neb. Laws, L.B. 889; 1972 Neb. Laws, L.B. 311; 1982 
Neb. Laws, L.B. 531. Although some of that history 
is cited to us, we are not told how language rejected 
in 1972 and 1982 helps us determine what the voters 
intended in 1934. Those rejections tell us what 
voters were not willing to adopt in those later years, 
but can no more tell us what was meant in 1934 than 
they can tell us what the electorate might do in the 
years 2010 or 2020. 

The Attorney General argues, however, that at the 
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least the rejected proposals tell us how the Legisla- 
ture itself interpreted the language in question. In 
part, this observation has been dealt with earlier. In 
addition, it is noted the fact that the Legislature, 
faced with the 1937 opinion of the then Attorney Gen- 
eral, and perhaps out of an excess of caution, sought 
a change in the constitutional language does not 
bear upon the intention of those who had earlier 
adopted the language. 

In summary, there is no showing of the relevant 
history concerning the intention of those adopting 
the language proposed by the 1934 initiative petition 
with respect to the issue at hand. In such a circum- 
stance we can only revert to a study of the language 
itself. Such a study has been made, with the result 
detailed earlier in this opinion. 

We note that the petition, in addition to seeking a 
declaration of unconstitutionality, prays for ‘‘such 
other further or different relief as shall be just and 
equitable.’’ Assuming, but not deciding, the pro- 
priety of equitable relief in the context of this case, 
the record is such that a determination of whether 
the expenses claimed by Senator Chambers are 
“necessary expenses incurred while performing in 
the official capacity as a member of _ the 
Legislature,’’ as contemplated by § 50-202, cannot be 
made. 

In addition, the parties have not addressed the is- 
sue of the compensability of expenses incurred dur- 
ing, and claimed for, the 1981 regular legislative ses- 
sion, which was adjourned prior to August 30, 1981, 
the effective date of L.B. 206. We therefore offer no 
opinion with respect thereto. 

REVERSED AND REMANDED. 
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JOSEPH M. SASICH ET AL., APPELLANTS, V. CITY OF 
OMAHA, A MUNICIPAL CORPORATION, ET AL., APPELLEES. 


347 N.W.2d 93 
Filed March 30, 1984. No. 83-156. 


1. Ordinances: Injunction: Equity. An action to enjoin enforce- 
ment of a city ordinance is one in equity. 

2. Equity: Appeal and Error. A case in equity is reviewed de novo 
on the record, subject to the rule that where credible evidence is in 
conflict on material issues of fact, this court will consider the fact 
that the trial court observed the witnesses and accepted one ver- 
sion of the facts over another. 

3. Ordinances: Zoning: Presumptions. The validity of a zoning or- 
dinance is to be presumed in the absence of clear and satisfactory 
evidence to the contrary. 

4. Zoning: Words and Phrases: Statutes. The term ‘‘comprehen- 
sive plan’’ in the zoning statutes and the term ‘‘city plan’’ are not 
synonymous. 

5. Municipal Corporations: Zoning: Words and Phrases. The term 
‘‘comprehensive plan’’ is used with respect to a metropolitan city 
in its generic sense and does not refer to any special document. 

6. Ordinances: Zoning. A zoning ordinance which recognizes and 
legitimizes a nonconforming use is not objectionable upon that 
basis alone. 

7. Ordinances: Municipal Corporations. If an ordinance in question 
is a valid exercise of the power granted to a city, courts will not in- 
quire into the motives or reasons of the city council in enacting it. 

8. Expert Witnesses: Rules of Evidence. Generally, expert testi- 
mony concerning the status of the law is not admissible. 


Appeal from the District Court for Douglas Coun- 
ty: STEPHEN A. Davis, Judge. Affirmed. 


Donald A. Roberts, P.C., of Lustgarten & Roberts, 
for appellants. 


Herbert M. Fitle, Omaha City Attorney, and 
Charles K. Bunger, and J. Thomas Rowen of Miller, 
Carpenter, Rowen, Fitzgerald and Coe, P.C., for ap- 
pellees. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HYASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


CAPORALE, J. 
Plaintiffs-appellants, Joseph M. and Kim L. Sasich 
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and other homeowners, hereinafter sometimes col- 
lectively referred to as Sasich, residing in the Foun- 
tain Hills subdivision of Douglas County, Nebraska, 
appeal from the district court’s denial of their re- 
quest that the defendant-appellee City of Omaha be 
enjoined from effectuating certain zoning ordi- 
nances enacted by its council. We affirm the judg- 
ment of the district court. 

In 1965 Parks Construction Company erected a 
building upon a 10-acre parcel of land which is south 
of but fronts upon Pacific Street at 158th Street in 
Douglas County, Nebraska. The building and land 
are used as the headquarters of a construction com- 
pany and yard for the storage of materials and 
equipment. At the time Parks bought the land and 
erected the building, the land was zoned M-1 by 
Douglas County. This land use _ classification 
generally allows for light industrial uses, of which 
Parks’ use was a permitted one. 

In 1967 the Parks land and the then undeveloped 
lands now owned by Sasich and the other home- 
owners were brought within the zoning authority of 
the City of Omaha, which classified the major 
portion of these lands as Second Suburban. This 
municipal zoning classification allows the land to be 
used for, among other things, single-family dwell- 
ings, agricultural purposes, churches, colleges, 
schools, libraries, parks, fire stations, hospitals, 
horticultural nurseries, stables, dog kennels, day 
care centers, and sanitary landfills. 

In early 1982 Parks requested a change of zoning 
from the Omaha City Council. Its request was 
prompted by Parks’ recent discovery that the zoning 
of the property had been changed in 1967, Parks’ 
attention having been drawn to this fact by a poten- 
tial buyer for the 10-acre parcel. The city planning 
department recommended to the city planning board 
that Parks’ request be denied. The planning board 
nevertheless voted to recommend to the city council 
that the zoning be changed. The city council agreed 
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with the planning board, and by a 5-to-2 vote enacted 
four ordinances zoning certain portions of Parks’ 
property First Industrial, First Industrial (Flood 
Plain), Parking One, and Parking One (Flood 
Plain). Sasich and other residents of the Fountain 
Hills subdivision, which is situated on the north side 
of Pacific Street between 156th and 160th Streets and 
extends north from Pacific Street to Howard Street, 
protested the proposed zoning ordinances, to no 
avail. 

Sasich’s 10 assignments of error arrange them- 
selves into three issues: (1) Whether the action of 
the Omaha City Council in adopting the questioned 
zoning ordinances is arbitrary, capricious, unrea- 
sonable, an abuse of discretion, and in excess of its 
statutory zoning authority; (2) Whether the ordi- 
nances impermissibly perpetuate a nonconforming 
use; and (3) Whether the district court erred by re- 
fusing to receive in evidence the depositions of cer- 
tain city council members who voted for the ordi- 
nances. 

An action to enjoin enforcement of a city ordi- 
nance is one in equity. Speier’s Laundry Co. v. City 
of Wilber, 131 Neb. 606, 269 N.W. 119 (1936). As 
such, in addressing the issues presented we review 
the record de novo, subject to the rule that where 
credible evidence is in conflict on material issues of 
fact, we will consider the fact that the trial court ob- 
served the witnesses and accepted one version of the 
facts over another. Grint v. Hart, ante p. 406, 
343 N.W.2d 921 (1984); Masid v. First State Bank, 
213 Neb. 431, 329 N.W.2d 560 (1983). 

We recognize that the homeowners wish to frame 
the first issue as one involving impermissible ‘‘spot 
zoning’’ such as that found in Weber v. City of Grand 
Island, 165 Neb. 827, 87 N.W.2d 575 (1958). In that 
case an ordinance changed the residential zoning of 
a half-block area to a business zoning in order that a 
chain store could be located thereon. The property 
was surrounded by residences. This court found 
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that zoning ordinance to be impermissible spot zon- 
ing, as there was no evidence that the ordinance was 
designed to promote the health, safety, morals, or 
general welfare, and was also not in accord with the 
city’s comprehensive plan. As will be shown later, 
these factors are considered in determining the 
validity of a zoning ordinance, whether the issue is 
framed as one involving spot zoning or otherwise. 
The case of Keller v. City of Council Bluffs, 246 Iowa 
202, 66 N.W.2d 113 (1954), leads to our decision not to 
consider the ordinances in this case as presenting a 
spot zoning question. In that case lots in a residen- 
tial neighborhood, which for many years had been 
the site of a nonconforming convalescent home, 
were rezoned to a less restrictive classification 
which permitted convalescent home use. The Iowa 
court found that issues raised by the spot zoning 
cases from other jurisdictions, including Nebraska, 
were not dispositive, since the ordinance merely 
recognized a previous nonconforming use. See, 
also, Chayt v. Maryland Jockey Club, 179 Md. 390, 18 
A.2d 856 (1941); Goddard v. Stowers, 272 8.W.2d 400 
(Tex. Civ. App. 1954). 

In the present case Parks had been using the 
10-acre parcel in a manner incompatible with the 
surrounding suburban-zoned property for approxi- 
mately 17 years prior to the enactment of the city 
ordinances. Those ordinances did not allow the in- 
troduction of a new and unknown use of the property 
surrounding the homeowners’ property. Accord- 
ingly, the question of spot zoning is not at issue here. 
This, however, does not end our inquiry. We must 
still determine if the zoning ordinances were a 
proper exercise of Omaha’s statutorily granted zon- 
ing powers. 

In making such a determination we are bound by 
the rule that the validity of a zoning ordinance is to 
be presumed in the absence of clear and satisfactory 
evidence to the contrary. Weber v. City of Grand Is- 
land, supra; Davis v. City of Omaha, 153 Neb. 460, 
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45 N.W.2d 172 (1950). We have also stated: ‘‘ ‘ ‘‘It 
is difficult, if not impossible, to lay down any gen- 
eral rules describing the exact field of operation of 
such [a municipality’s zoning] power that will fit 
cases arising in the future. Each must be controlled 
by the special conditions and circumstances sur- 
rounding it.’’’’’ Weber v. City of Grand Island, 
supra at 831, 87 N.W.2d at 578. 

Chapter 14 of the Nebraska Revised Statutes deals 
with the powers granted cities of the metropolitan 
class, of which Omaha is the only member. Among 
those is the power to enact zoning regulations. Neb. 
Rev. Stat. § 14-402 (Reissue 1977). Neb. Rev. Stat. 
§ 14-403 (Reissue 1977) provides: ‘‘Such regulations 
shall be made in accordance with a comprehensive 
plan and designed to lessen congestion in the 
streets; to secure safety from fire, panic and other 
dangers; to promote health and the general welfare; 
to provide adequate light and air; to prevent the 
overcrowding of land; to secure safety from flood; 
to avoid undue concentration of population; to facili- 
tate the adequate provision of transportation, water, 
sewerage, schools, parks and other public require- 
ments, and to promote convenience of access. Such 
regulations shall be made with reasonable consid- 
eration, among other things, as to the character of 
the district and its peculiar suitability for particular 
uses, and with a view to conserving the value of 
buildings and encouraging the most appropriate use 
of land throughout such municipality. Whenever the 
city council shall determine that the use or contem- 
plated use of any building, structure or land will 
cause congestion in the streets, increase the danger 
from fire or panic, imperil public safety, cause un- 
due concentration or congregation of people, or im- 
pede transportation, the council may include in such 
regulations requirements for alleviating or prevent- 
ing such conditions when any change in use or zon- 
ing classification is requested by the owner.’’ 

Sasich claims that the ordinances were not in ac- 
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cordance with a comprehensive plan. In support of 
this claim Sasich introduced the testimony of an em- 
ployee of the city planning department who testified 
that the future land use plan adopted in 1977, a por- 
tion of the city’s master plan, indicated that the 
Parks property is to be used for residential pur- 
poses. Sasich is satisfied that the term ‘‘compre- 
hensive plan’’ in § 14-403 refers to the future land use 
plan. We are not. 

The term ‘‘comprehensive plan’’ is also contained 
in the zoning statutes covering cities of the primary 
class. Neb. Rev. Stat. § 15-901 (Reissue 1977). The 
term is defined and the requirements of a compre- 
hensive plan for a city of the primary class are de- 
tailed at Neb. Rev. Stat. § 15-1102 (Reissue 1977). 
No such definition of the term is offered by the stat- 
utes covering cities of the metropolitan class, al- 
though Neb. Rev. Stat. § 14-873 (Reissue 1977) au- 
thorizes and requires such a city to develop a ‘‘city 
plan.’’ In light of the fact that the Legislature saw 
fit to define the term ‘‘comprehensive plan’’ for 
cities of the primary class and not for cities of the 
metropolitan class, combined with the use of the 
term ‘‘city plan’’ and not ‘‘comprehensive plan’’ in 
§ 14-373, we are drawn to conclude that the term 
‘“‘comprehensive plan’’ in the zoning statutes and the 
term ‘‘city plan’’ are not synonymous. Simply be- 
cause a document prepared by the city planning de- 
partment indicates that in 1977 it was envisioned 
that the Parks property would be used as residential 
property, regardless of the fact that it was then and 
for 12 years prior to that time used for industrial 
purposes, does not lead us to mechanically conclude 
that the questioned ordinances are not in accordance 
with a comprehensive plan. 

In Davis v. City of Omaha, 153 Neb. 460, 45 N.W.2d 
172 (1950), a zoning ordinance which would allow 
high rise apartments in a residential area previously 
limiting apartment complexes to six units was found 
invalid. In that case this court found that the zoning 
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action did not follow a comprehensive plan. There- 
in, it was shown that the area surrounding the sub- 
ject property was of essentially the same character 
and zoning. We stated at 469, 45 N.W.2d at 177: 
‘‘By way of application of section 14-403, R.S. 1943, to 
the disclosed situation this zoning action clearly did 
not follow a comprehensive plan. It applied to only 
one block among several whose condition, position, 
and relation to each other was the same or similar.”’ 
It is apparent from this opinion that the term ‘‘com- 
prehensive plan’”’ is used with respect to a metropoli- 
tan city in its generic sense and does not refer to any 
special document. The essence of the term ‘‘com- 
prehensive plan’’ implies that not just the subject 
property but other similarly situated property is 
considered in the zoning decision. It requires ra- 
tionality and some degree of consistent treatment. 
Applying this definition to the situation at hand, 
Sasich has not shown that the rezoning of the Parks 
property is not in accordance with a comprehensive 
plan. The future land use plan shows that almost all 
of the land which abuts on or lies near the main rail 
line of the Union Pacific, as it crosses the length of 
the city, is designated as industrial and that indus- 
trial zoning lies between the rail tracks and a major 
street, serving as a buffer to the residential areas. 
A nearly identical situation is present here. The 
Parks property corners on the Union Pacific right- 
of-way, and the residential areas to the north are 
buffered by a major street. Other than pointing to 
the fact that the zoning does not jibe with the future 
land use plan, Sasich makes no other showing that 
the zoning is not in accordance with a comprehensive 
plan. As such, the burden to produce clear and 
satisfactory evidence that the ordinances are not in 
accordance with a comprehensive plan has not been 
met on this point. 

Sasich further contends that the city has not 
stayed within its statutory guidelines as found in 
§ 14-403, in that the zoning regulation does not lessen 
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congestion in the streets or promote public safety, 
health, and general welfare. The city presented evi- 
dence that the zoning would promote the general 
welfare by encouraging economic development and 
creating jobs. We do not read § 14-403 to require 
that each zoning ordinance achieve each of the bene- 
ficial purposes listed by the statute. It is hard to 
imagine any restriction on the use of land which 
could possibly promote each of those diverse inter- 
ests. The last sentence of § 14-403 implicitly sup- 
ports this interpretation. It provides: ‘‘Whenever 
the city council shall determine that the use or con- 
templated use of any building, structure or land will 
cause congestion in the streets, increase the danger 
from fire or panic, imperil public safety, cause un- 
due concentration or congregation of people, or im- 
pede transportation, the council may include in 
such regulations requirements for alleviating or pre- 
venting such conditions when any change in use or 
zoning classification is requested by the owner.”’ 

The subject property which is zoned P-1 is re- 
quired to be landscaped. The P-1 zoning designa- 
tion completely surrounds the industrial-zoned por- 
tion of Parks’ property, and a plan for the planting 
of trees and shrubs around the property has been 
filed with the city planning department. 

In short, it appears that the zoning ordinances 
were enacted with due regard to the health, safety, 
and general welfare of the community, and within 
statutorily granted powers as enumerated in 
§ 14-403. 

The second issue raised by Sasich’s appeal is 
whether the zoning ordinances impermissibly per- 
petuate a nonconforming use. Sasich’s theory 
seems to be that a zoning ordinance which recog- 
nizes and legitimizes a nonconforming use is objec- 
tionable upon that basis alone. In support of this 
somewhat mysterious theory, we are cited to Wolf v. 
City of Omaha, 177 Neb. 545, 129 N.W.2d 501 (1964). 
In that case the plaintiff operated a dog kennel at his 
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residence, an operation which predated a city ordi- 
nance forbidding such activity. The ordinance was 
later amended to provide that any nonconforming 
use would cease as of a certain date. The owner of 
the kennel sought a ruling that the amendment was 
unconstitutional. We held that it was not. We do 
not understand how a case which allows the city to 
eliminate a nonconforming use by banning a prior 
use can be said to support the proposed theory. 
While we did state in Wolf, citing from another juris- 
diction, ‘‘ ‘It was not and is not contemplated that 
pre-existing nonconforming uses are to be 
perpetual,’ ’’ id. at 566, 129 N.W.2d at 513, the appli- 
cability of that statement to the present facts does 
not support Sasich’s theory. The ordinances in 
question herein do not perpetuate a nonconforming 
use, they destroy that characterization of Parks’ use 
of the property. The ordinances make Parks’ pres- 
ent use a conforming and lawful one. 

The last issue raised by Sasich’s assignments of 
error involves an evidentiary question. The district 
court refused to accept into evidence depositions of 
certain Omaha City Council members who voted for 
the zoning ordinances. The depositions would show, 
Sasich contends, the reasons that these council 
members voted for the ordinances. Sasich argues 
that those depositions are relevant because they would 
show that those council members did not believe the 
zoning change would promote the health, safety, 
morals, or general welfare of the community. 

In determining whether the exercise of legisla- 
tive authority by a city council is within its statu- 
torily granted powers, we are not concerned with the 
motives, purposes, or personal beliefs of an individ- 
ual city council member. If an ordinance in ques- 
tion is a valid exercise of the power granted to a 
city, courts will not inquire into the motives or rea- 
sons of the city council in enacting it. Dundee 
Realty Co. v. City of Omaha, 144 Neb. 448, 13 N.W.2d 
634 (1944). See, also, Angle v. Chicago, St. Paul éc. 
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Railway, 151 U.S. 1, 14S. Ct. 240, 38 L. Ed. 55 (1894). 
In this case it was incumbent upon Sasich to show 
that the zoning ordinances did not meet the require- 
ments of the relevent zoning statutes. That burden 
must be met without involving the judicial branch of 
government in a probe of the reasons motivating a 
particular elected official’s vote on the matter. We 
are concerned here with the question of whether the 
city council had the legitimate power to do what it 
did, not with the mental machinations of the persons 
exercising that power. The trial court correctly ex- 
cluded the depositions of the council members. 

An additional matter presents itself upon our re- 
view of the record, which neither party addresses in 
the briefs, but which merits comment. A member 
of the legal academic community was allowed to 
testify, over objection, concerning his review and 
analysis of our opinions in cases involving zoning 
disputes. Such testimony is irrelevant and inadmis- 
sible. 32C.J.S. Hvidence § 546(86) (1964). The gen- 
eral rule is that relevant evidence is admissible. 
Neb. Rev. Stat. § 27-402 (Reissue 1979). Relevant 
evidence is that which has a tendency to make the 
existence of a fact of consequence to the determina- 
tion of an action more probable or less probable. 
Neb. Rev. Stat. § 27-401 (Reissue 1979). While our 
rules of evidence allow for expert testimony, that 
testimony must be such as to assist the trier of fact 
to understand the evidence or to determine a fact is- 
sue. Neb. Rev. Stat. § 27-702 (Reissue 1979). Ex- 
pert testimony concerning the status of the law gen- 
erally accomplishes neither of these goals. While 
we do not underestimate the value of legal scholars 
in providing the judiciary of this state with stimulat- 
ing and often persuasive commentaries on the state 
of our law, how particular cases fit, or do not fit, 
within a body of law, the better reasoned view of a 
particular rule, even the perceived future direction 
of the law, and a host of other matters, their scholar- 
ship should not reach a judge’s attention by way of 
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the witness stand. When a judge considers the 
works of legal academicians to be of potential aid in 
the exercise of his judicial function, he will seek that 
help in the published treatises and journals. If a 
party fears that a judge may neglect to consider a 
valuable and persuasive opinion of a legal scholar, 
his attention may be directed to the work in an ap- 
propriate brief. 
AFFIRMED. 


MICHAELINE K. WALTON, APPELLANT, V. DAVID J. 
WALTON, APPELLEE. 
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Filed March 30, 1984. No. 83-198. 


Appeal from the District Court for Douglas Coun- 
ty: DoNALD J. HAMILTON, Judge. Affirmed. 


E. Terry Sibbernsen of Welsh, Sibbernsen & 
Roach, for appellant. 


Joseph P. Caniglia of Seminara, Caniglia, Turco, 
McCarthy & Sacoman, for appellee. 


WHITE, CAPORALE, and SHANAHAN, JJ., and BLUE, 
D.J., and CoLwELL, D.J., Retired. 


PER CURIAM. 

The instant appeal involves a domestic relations 
matter. 

The court, having reviewed the record in this case 
de novo, agrees with the result reached by the trial 
court. The judgment is affirmed. 

AFFIRMED. 
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RITA ERICKSON, PERSONAL REPRESENTATIVE OF THE 
ESTATE OF LOYAL D. ERICKSON, DECEASED, ET AL., 
APPELLANTS AND APPELLEES, V. MONARCH INDUSTRIES, 
INc., A NEBRASKA CORPORATION, ET AL., APPELLANTS 
AND APPELLEES, SORGEL ELECTRIC CORPORATION, A 


10. 


11. 


12. 


13. 


WISCONSIN CORPORATION, ET AL., APPELLEES. 
347 N.W.2d 99 
Filed March 30, 1984. No. 83-308. 


Negligence. It is not necessary for an actor to foresee the exact 
risk which occurred in order to support a finding of negligence. 
Contractors and Subcontractors: Negligence. A contractor can- 
not delegate its duty to provide safe electrical wiring by employing 
a subcontractor to perform the electrical work. 

A contractor who creates a dangerous condition 
which | is latent and not discoverable by reasonable inspection is not 
relieved of liability by acceptance of the work by the owner. 

Jury Instructions: Appeal and Error. Instructions must be con- 
sidered and construed together, and if they adequately present the 
issue to the jury, it is not error for the court to fail to give a more 
specific instruction. 

Jury Instructions. If a more specific instruction is desired, it is the 
duty of counsel to request it. 


‘Products Liability: Strict Liability. Misuse of the product is a de- 


fense to strict liability. 

A supplier who fails to test or inspect a product be- 
fore sale is not liable in an action for negligence if he does not know 
or nave. reason to know that the product is likely to be dangerous. 
A supplier has a right to rely upon the inspection 
and tests performed by the manufacturer. 

: Warning is unnecessary where the supplier of the 
product has reason to believe that those who use it will have such 
specie! experience as will enable them to perceive the danger. 
The seller is entitled to have his due warnings and 
instructions followed; and when they are disregarded, and injury 
results, he is not liable. 

A seller is not liable when he delivers a product in 
a safe condition and subsequent mishandling or other causes make 
it harmful by the time it is consumed. 

Products Liability: Words and Phrases. ‘‘Unreasonably danger- 
ous’' is defined as meaning that the product has a propensity for 
causing physical harm beyond that which would be contemplated 
by the ordinary user or consumer who purchases it, with the ordi- 
nary knowledge common to the foreseeable class of users as to its 
characteristics. 

Products Liability: Strict Liability. A plaintiff who seeks to im- 
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pose strict liability upon a defendant for defective product design 
must prove there was some practicable way the product could have 
been made safer. 
14. Strict Liability. Strict liability is not a no-fault system of compen- 
sation. 
Appeal from the District Court for Rock County: 
Henry F.. Reimer, Judge. Affirmed. 


William A. Wieland of Healey, Brown, Wieland, 
Kluender, Atwood & Jacobs, and John Heitz, for ap- 
pellant and appellee Erickson. 


Jewell, Otte, Gatz & Collins, for appellant Walters- 
Heiliger. 


John H. Cotton and David D. Ernst of Gaines, Otis, 
Haggart, Mullen & Carta, for appellant and appellee 
Monarch Industries. 


Waldine H. Olson of Schmid, Ford, Mooney & 
Frederick, for appellees Sorgel Electric and Square D. 


KRIvosHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


BOosLAuGH, J. 

This is an action by the personal representative of 
Loyal D. Erickson to recover damages for his 
wrongful death. Erickson died as the result of in- 
juries sustained in an accident at a grain drying 
facility near Bassett, in Rock County, Nebraska. 
There were no witnesses to the accident. 

Erickson was found dead at the facility at about 
6:30 a.m. on October 5, 1977. The facility was owned 
by LaVern Krieger, who had contracted with Sand- 
hills Grain, Inc., to operate the facility during the 
corn harvest in 1977. Erickson was employed by 
Sandhills Grain, Inc., as the night operator at the 
time he was killed. Sandhills Grain, Inc., was 
joined as a plaintiff for workmen’s compensation 
subrogation purposes. 

The defendants are Monarch Industries, Inc. 
(Monarch) ; Walters-Heiliger Electric, Inc. 
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(Walters-Heiliger); Sorgel Electric Corporation 
(Sorgel); and Square D Company (Square D). 

The facility consisted of four large bins or tanks 
for storing dry grain, a tank for holding wet grain, 
two large dryers, and other equipment for weighing, 
handling, and moving the grain. 

The electric service to the facility was 3-phase 
480-volt service. The large horsepower motors of 
the facility were served directly by the 480-volt cur- 
rent. Two fractional horsepower motors and the 
control systems on the dryers, together with the 
lighting, required 120-volt current. The 120-volt cur- 
rent was supplied from a 2kVA transformer installed 
in the electrical control cabinet. 

The plaintiffs’ theory of the case was that the 
2kVA transformer installed in the electric cabinet 
failed, causing an explosion. The explosion blew 
open the doors of the cabinet, which struck Erickson 
on the forehead, causing his death. 

Monarch was the general contractor which con- 
structed the facility. Walters-Heiliger was a sub- 
contractor which performed some of the electrical 
work and furnished and installed the 2kVA trans- 
former at the facility. The transformer, which had 
been manufactured by Westinghouse, was supplied 
to Walters-Heiliger by Sorgel, a subsidiary or divi- 
sion of Square D. 

The plaintiffs alleged that Walters-Heiliger was 
negligent in that it failed to install a transformer of 
proper capacity; that the transformer was improp- 
erly connected; that it failed to give adequate warn- 
ing of the risks involved with overloading the trans- 
former; that Monarch was responsible for the negli- 
gent acts of Walters-Heiliger; and that Sorgel and 
Square D were negligent in failing to test the trans- 
former, in supplying a defective transformer, and in 
failing to give adequate warnings. The plaintiffs al- 
so sought recovery against Sorgel and Square D on 
theories of strict liability. 

The jury returned a verdict in the amount of 
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$300,000 in favor of the plaintiffs against Monarch 
and Walters-Heiliger, and in favor of Sorgel and 
Square D. Monarch and Walters-Heiliger appeal from 
the judgment against them. The plaintiffs appeal from 
the judgment in favor of Sorgel and Square D. 

The evidence shows that the leads from the sec- 
ondary coils of the 2kVA transformer installed by 
Walters-Heiliger could be connected in several dif- 
ferent ways. If wired or connected as a 2kVA trans- 
former, the current supplied by the secondary wind- 
ings would be 16.66 amperes. When wired as two 
1kVA transformers, the current supplied by each 
winding was only 8.33 amperes. The plaintiffs’ evi- 
dence was that the transformer was wired so that it 
was in effect two 1kKVA transformers. The result 
was that there was approximately a 50-percent over- 
load on the transformer when the facility was oper- 
ating. As installed, the circuits connected to the 
secondary coils were protected by a 15-ampere fuse. 

The evidence further shows that the coils of the 
2kVA transformer were surrounded by a fill materi- 
al consisting of a resin and sand. The resin was an 
organic material which would give off flammable 
gases when heated. The jury could find that the 
transformer became overheated as a result of the 
overload, and flammable gases were released into 
the cabinet. When the main disconnect switch was 
thrown, the arc from the switch ignited the gases in 
the cabinet and caused the explosion. 

Walters-Heiliger and Monarch contend that the trial 
court should have found as a matter of law that the pro- 
duction of combustible gases by the transformer was 
not foreseeable. These appellants argue that since 
the production of the gases was not reasonably fore- 
seeable, there could be no finding of negligence. 

The issue presented by the evidence and the plead- 
ings was not whether Monarch and Walters-Heiliger 
were negligent in failing to foresee the specific risk 
that flammable gases would be produced, but, 
rather, whether they should have known that the 
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former presented an unreasonable risk of harm. 

In Lorence v. Omaha P.P. Dist., 191 Neb. 68, 214 
N.W.2d 238 (1974), we held that it is not necessary 
for an actor to foresee the exact risk which occurred 
in order to support a finding of negligence; rather, it 
is sufficient that he knew or should have known that 
substantial injury would result from his act or omis- 
sion. ‘‘It suffices to charge a person with liability 
for a negligent act if some injury to another ought 
reasonably to have been foreseen as the probable re- 
sult thereof by the ordinarily intelligent and prudent 
person under the same circumstances, even though 
the specific injury might not be foreseeable.’’ Gil- 
lotte v. Omaha Public Power Dist., 185 Neb. 296, 302, 
176 N.W.2d 24, 28 (1970). We conclude that the is- 
sues as to whether Walters-Heiliger and Monarch 
were negligent in failing to install a transformer of 
the proper size, in failing to properly connect the 
transformer, and in failing to adequately warn of the 
risks involved were properly submitted to the jury. 

Monarch contends that it cannot be held liable for 
the negligence of Walters-Heiliger. Monarch relies 
on the general rule that the employer of an inde- 
pendent contractor is not liable for physical harm 
caused to another by the acts or omissions of the 
contractor or his servants. Sullivan v. Geo. A. Hor- 
mel and Co., 208 Neb. 262, 303 N.W.2d 476 (1981). 
There are exceptions to this rule of nonliability. 
The general contractor remains liable for the negli- 
gence of the subcontractor ‘‘if he retains ‘control’ of 
the work—or if, by rule of law or statute, the duty to 
guard against the risk is made ‘nondelegable’.”’ 
Funk v General Motors Corp, 392 Mich. 91, 101, 220 
N.W.2d 641, 645 (1974). 

In the present case Monarch had a nondelegable 
duty to provide a facility which was safely wired. 
“The nondelegable duty exception is based upon the 
theory that certain responsibilities of a principal are 
so important that the principal should not be per- 
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mitted to bargain away the risks of performance.’’ 
Arsand v. City of Franklin, 83 Wis. 2d 40, 54, 264 
N.W.2d 579, 586 (1978), at n.8. 

The nondelegable duty exception to the rule of 
nonliability was described by the court in Witucke v 
Presque Isle Bank, 68 Mich. App. 599, 610, 243 
N.W.2d 907, 912 (1976): ‘‘[W]e believe that an es- 
sential element of the doctrine is the failure of the 
principal to see that all appropriate precautions are 
taken by the one to perform the inherently danger- 
ous task. The doctrine, in short, says that the 
principal is negligent, and hence liable, because it 
has allowed the independent contractor to be negli- 
gent in performing the job. There is a nondelegable 
duty to see that the work is done with the requisite 
degree of care; when the contractor fails in fulfilling 
its duty of care, the principal has breached its own 
precautionary duty. 

In Rose v. Buffalo Air Service, 170 Neb. 806, 104 
N.W.2d 431 (1960), we held that an air service em- 
ployed to spray a crop of beets with Toxaphene 
could not delegate its obligation to use due care or 
depend upon anyone else to take precautionary 
measures in that regard. We quoted at 834, 104 
N.W.2d at 447, the following from Hickman v. Parks 
Construction Co., 162 Neb. 461, 76 N.W.2d 403 (1956): 
‘« “The person on whom the duty devolves is not ex- 
cused from taking the necessary precautions by con- 
tracting with or relying on others to take necessary 
precautionary measures.’ ’’ In Hickman, supra, the 
defendant had entered into a contract with an of- 
ficers’ club to improve its facility. Plaintiff was in- 
jured when he fell into an open excavation. Defend- 
ant argued that it was not liable, as it had left the 
matter of protecting the site to the officer in charge 
of the club. We held the duty to protect against the 
danger to be nondelegable. 

In Hammond v. The Nebraska Nat. Gas Co., 204 
Neb. 80, 281 N.W.2d 520 (1979), we held that the duty 
owed to the public to install pipes and fittings of 
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good material and workmanship and to maintain 
them in good condition could not be delegated. We 
held that any negligence on the part of the pipe 
manufacturer did not serve to relieve the gas com- 
pany of liability for an explosion which occurred 
when the pipe pulled out of a coupling, thereby al- 
lowing gas to escape. See, also, Crosswhite v. City 
of Lincoln, 185 Neb. 331, 175 N.W.2d 908 (1970), in 
which we held that a city cannot delegate its duty to 
construct and maintain a reasonably safe water- 
works system, as the city acts in a proprietary ca- 
pacity. 

In the present case Monarch entered into an 
agreement to construct the grain drying facility. 
Monarch employed Walters-Heiliger to perform the 
necessary electrical wiring. Walters-Heiliger was 
required to exercise utmost care and skill in provid- 
ing the proper components and in wiring the facility, 
as it was providing a dangerous commodity. See, 
Roos v. Consumers Public Power Dist., 171 Neb. 563, 
106 N.W.2d 871 (1961); Lorence v. Omaha P.P. Dist., 
191 Neb. 68, 214 N.W.2d 238 (1974). Monarch could 
not delegate its duty to provide a facility that was 
wired safely. 

Monarch and Walters-Heiliger contend that after 
the facility was completed and accepted by Krieger, 
the contractor and subcontractor cannot be held 
liable for defects which injure third persons. The 
general rule was stated in Stover v. Ed Miller & 
Sons, Inc., 194 Neb. 422, 425, 231 N.W.2d 700, 703 
(1975): ‘‘‘A construction contractor is not liable 
for injuries or damage to a third person with whom 
he is not in contractual relation resulting from the 
negligent performance of his duty under his contract 
with the contractee where the injury or damage is 
sustained after the work is completed and accepted 
by the owner.’ ”’ 

The exception to this rule was described in Florida 
Freight Terminals, Inc. v. Cabanas, 354 So. 2d 1222, 
1225 (Fla. App. 1978): ‘‘An independent contractor 
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is not liable for injuries to third parties after the con- 
tractor has completed his work and turned the pro- 
ject over to the owner or employer and it has been 
accepted by him unless the parties were dealing 
with inherently dangerous elements or the defect at 
issue was latent and could not have been discovered 
by the owner or employer.”’ 

In Simmons v. Owens, 363 So. 2d 142, 143 (Fla. 
App. 1978), the court said: ‘‘The general rule... is 
subject to the exception that a contractor is not re- 
lieved of liability where he creates a dangerous con- 
dition or unreasonable risk which is latent and not 
discoverable by reasonable inspection.’’ See, also, 
Slavin v. Kay, 108 So. 2d 462 (Fla. 1959). 

In the present case the defect in the wiring of the 
transformer was latent and not reasonably discover- 
able by the owner, Krieger. Moreover, the installa- 
tion of the electrical transformer was an inherently 
dangerous task such that the law will not relieve the 
contractors’ liability for their negligence merely be- 
cause Krieger accepted the facility. 

It was clearly foreseeable that danger and harm 
could result if the transformer was undersized, im- 
properly wired, and improperly fused. Walters- 
Heiliger, as skilled electricians, was chargeable 
with knowledge that an overloaded transformer will 
become overheated and may cause a fire or other 
dangerous condition. It was not essential that the 
precise happening in this case be foreseeable. 

Monarch and Walters-Heiliger further contend 
that the trial court should have instructed the jury 
that certain instructions which applied only to Sorgel 
and Square D were inapplicable to Monarch and 
Walters-Heiliger. In the absence of a specific in- 
struction limiting applicability, these appellants ob- 
ject to the giving of the instructions pertaining to 
strict liability. 

Instructions must be considered and construed to- 
gether, and if they adequately present the issue to 
the jury, it is not error for the court to fail to give a 
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more specific instruction. Lane v. State Farm Mut. 
Automobile Ins. Co., 209 Neb. 396, 308 N.W.2d 503 
(1981). If amore specific instruction is desired, it is 
the duty of counsel to request it. Smith v. Wrehe, 
199 Neb. 753, 261 N.W.2d 620 (1978); Fisher v. Gate 
City Steel Corp., 190 Neb. 699, 211 N.W.2d 914 
(1973). : 

In instruction No. 2 the jury was advised that the 
plaintiffs alleged that Sorgel and Square D were lia- 
ble for decedent’s death under a strict liability the- 
ory. All of the other instructions objected to clearly 
applied only to Sorgel and Square D. Instructions 
Nos. 8, 33, and 34 stated that they were applicable 
only to Sorgel and Square D. Instructions Nos. 26, 
27, 28, 29, 30, 31, and 32, by their specific terms, ap- 
plied only to the manufacturer. Instruction No. 21 
was a negligence instruction which was applicable 
to all defendants and could not be a basis for this as- 
signment of error. Instruction No. 25 defined ‘‘un- 
reasonably dangerous,’’ a term used only in the 
strict liability cause of action against Sorgel and 
Square D. 

We conclude that the instructions, when read as a 
whole, fairly presented the issues to the jury and 
were not erroneous. In the absence of a request for 
a more specific instruction, Monarch and Walters- 
Heiliger cannot predicate error on the court’s failure 
to give a more specific instruction. 

The plaintiffs contend the trial court erred in re- 
fusing to give the plaintiff’s requested instruction 
No. 24 and in giving instructions Nos. 23, 24, 29, 30, 
33, and 34 over the plaintiff's objections. The in- 
structions involved related to the plaintiffs’ claims 
against Sorgel and Square D based upon theories of 
negligence and strict liability. From our examina- 
tion of the record we have concluded that the assign- 
ments of error are without merit. 

Instruction No. 24 requested by the plaintiffs re- 
lated to foreseeability, and stated that it is sufficient 
if some injury is reasonably foreseeable even though 
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the specific injury might not be foreseeable. In- 
struction No. 24 given by the trial court related to 
foreseeability, and advised the jury that an actor is 
responsible for a consequence which is probable ac- 
cording to ordinary and usual experience. Under 
the circumstances of this case we believe the failure 
to give the requested instruction in the exact form in 
which it was submitted was not prejudicially errone- 
ous. 

As to the other instructions given by the trial court 
and objected to, instruction No. 23 on intervening 
cause was taken from NJI 3.43. Instruction No. 34 
related to use of the product and was taken from 3 
E. Devitt & C. Blackmar, Federal Jury Practice and 
Instructions § 82.10 (3d ed. 1977). It advised the jury 
that the defendants Sorgel and Square D were liable 
for a misuse of the transformer only if it was being 
used in a manner for which it was adapted and 
which was reasonably foreseeable by the defend- 
ants. 

In Edwards v. Sears, Roebuck and Company, 512 
F.2d 276, 289 (5th Cir. 1975), the court stated: ‘‘In 
Mississippi and most jurisdictions, however, the doc- 
trine of strict liability stops short of declaring liabil- 
ity in all cases where both injury and defect are 
proved, for ‘{a] product is not in a defective condi- 
tion when it is safe for normal handling and con- 
sumption.’ Restatement of Torts Second, Section 
402A, Comment h (emphasis added). Notions of 
foreseeability and proximate cause have been in- 
jected, in a limited way, into strict liability in order 
to avoid imposing excessive liability on manufac- 
turers. Professor Prosser has noted that ‘the seller 
is entitled to expect a normal use of his product, and 
is not liable when it is put to an abnormal use.’ 
Thus, the seller is not liable when the product is mis- 
handled, or used in some unusual and unforeseeable 
way. ‘The seller is entitled to have his due warnings 
and instructions followed; and when they are disre- 
garded, and injury results, he is not liable.’ Pros- 
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ser, supra, § 102, at 668-669."" In Hawkins Constr. 
Co. v. Matthews Co., Inc., 190 Neb. 546, 209 N.W.2d 
643 (1973), and Hancock v. Paccar, Inc., 204 Neb. 
468, 283 N.W.2d 25 (1979), we noted that misuse of the 
product is a defense to strict liability. 

Instruction No. 29 advised the jury that compli- 
ance with standardized tests was evidence of due 
care. Instruction No. 30 advised the jury that a 
manufacturer has a right to assume that its instruc- 
tions will be followed. Instruction No. 33 related to 
the ‘‘state of the art’’ defense, and advised the jury 
that it might consider evidence as to the practices 
followed by other manufacturers but that such evi- 
dence was not controlling, and the question was 
whether the evidence disclosed that anything more 
could reasonably and economically be done. We 
find no error in any of these instructions. 

We further conclude that the evidence was not suf- 
ficient to support a finding of liability against Sorgel 
and Square D on either theory. Accordingly, any al- 
leged error in the instructions was not prejudicial. 
McClellen v. Dobberstein, 189 Neb. 669, 204 N.W.2d 
559 (1973). 

The plaintiffs alleged that Sorgel and Square D 
were negligent in failing to test the insulation 
material in the transformer; in failing to require 
Westinghouse to test it; in failing to warn the user of 
the danger it presented; and in supplying a danger- 
ous product. 

The record shows that the transformers had been 
tested by a number of agencies, including Under- 
writers Laboratories, and that Westinghouse 
performs all of the tests required by Underwriters 
Laboratories and the National Electrical Manufac- 
turers Association on all of the transformers it man- 
ufactures. In addition to all of the tests prescribed 
by these agencies, Westinghouse performs all of the 
tests prescribed by the Institute of Electronic and 
Electrical Engineers, the American National Stand- 
ards Institute, and the tests which other manufac- 
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turers perform. A supplier has a right to rely upon 
the inspection and tests performed by the manufac- 
turer. See, Chandler v. Northwest Engineering Co., 
111 Misc. 2d 433, 444 N.Y.S.2d 398 (1981); Zesch v. 
The Abrasive Co. of Philadelphia, 353 Mo. 558, 183 
S.W.2d 140 (1944); Henkel v. R and 8S Bottling Co., 
323 N.W.2d 185 (Iowa 1982). 

None of the tests conducted indicated that the fill 
material was dangerous at temperatures to which 
the transformer might conceivably be exposed be- 
fore the transformer would fail. In the absence of 
evidence from which it could be concluded that Sor- 
gel and Square D should not in the exercise of due 
care have relied upon the tests performed by the 
manufacturer, Sorgel and Square D could not be 
held liable for failing to test or requiring the manu- 
facturer to further test the transformer. 

There was no evidence from which it could be con- 
cluded that Sorgel and Square D were negligent in 
failing to warn a user of any danger presented by 
the product. The transformer was not a product in- 
tended for use by persons unskilled in the installa- 
tion and wiring of electrical equipment. The manu- 
facturer included directions for wiring with the 
transformer and referred the user to the National 
Electrical Code for proper fusing. 

In Martinez v. Dixie Carriers, Inc., 529 F.2d 457, 
465 (5th Cir. 1976), the court said: ‘‘Comment k to 
this provision [Restatement (Second) of Torts § 388 
(1965)] adds that warning of a product’s defects is 
unnecessary where the supplier of the product has 
‘reason to believe that those who will [sic] use it will 
have such special experience as will enable them to 
perceive the danger....’”’ 

The court went on to hold that the supplier of a 
chemical product used in stripping a barge was not 
liable for negligent failure to warn. ‘‘In view of the 
limited marketing of Hytrol-D to industrial users, 
DuPont could reasonably anticipate that only profes- 
sionals familiar with the precautions necessary for 
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substances would come in contact with or otherwise 
handle the cargo of the B-29. The Wilsco stripping 
crew was in fact composed of such professionals, 
and the crew had been made aware of the nature of 
the liquid residue to be stripped from the barge. At 
least with regard to individuals having such exper- 
tise, the warnings provided by DuPont in the form of 
the benzene warning card and the product identifica- 
tion card should have been adequate to apprise crew 
members of the hazards....’’ Id. at 465. A seller 
has a right to expect that his instructions are fol- 
lowed. ‘‘ ‘The seller is entitled to have his due 
warnings and instructions followed; and when they 
are disregarded, and injury results, he is not liable.’ 
Prosser, supra, §102, at 668-669.’ Hdwards v. 
Sears, Roebuck and Company, 512 F.2d 276, 289 (5th 
Cir. 1975). 

In light of the fact that the manufacturer’s instruc- 
tions for proper wiring were included with the trans- 
former, and the supplier knew that those to whom it 
would be sold would have special knowledge as to 
how to install the transformer, we conclude that the 
supplier had no additional duty to warn. It was only 
because of improper wiring and installation that the 
transformer could cause any hazard. 

Under these circumstances Sorgel and Square D 
had a right to assume that Walters-Heiliger would 
follow the instructions. It is not reasonably foresee- 
able that a consumer of particular expertise would 
fail to follow directions. See Hughes v. Magic Chef, 
Inc., 288 N.W.2d 542 (Iowa 1980). 

A manufacturer or supplier is not required to 
warn about every conceivable danger that might 
arise from the misuse of the product. Westerberg v. 
School District No. 792, 276 Minn. 1, 148 N.W.2d 312 
(1967). Failure to follow plain and unambiguous in- 
structions is a misuse of the product. Procter ¢ 
Gamble Manufacturing Co. v. Langley, on rehearing 
422 S.W.2d 773 (Tex. Civ. App. 1967). 
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Sorgel and Square D merely supplied a 2kVA 
transformer to Walters-Heiliger, with no informa- 
tion as to how it would be installed and wired by the 
purchaser. If the transformer had been installed, 
wired, and fused in accordance with the directions 
and instructions supplied by Sorgel and Square D, 
there would not have been an accident. Neither the 
manufacturer nor the supplier was under a duty to 
anticipate such improper use and warn against pos- 
sible dangers. Westerberg, supra. 

There was no evidence in this case that the trans- 
former was defective at the time it was supplied to 
Walters-Heiliger by Sorgel and Square D. A seller 
is not liable when he delivers a product in a safe con- 
dition and subsequent mishandling or other causes 
make it harmful by the time it is consumed. 

The transformer was considered to be one of the 
safest manufactured because the coils of the trans- 
former were embedded in the fill material. From 
1971 through 1977 Sorgel and Square D sold more 
than 148,000 transformers containing the fill mate- 
rial. From 1970 to 1976 Westinghouse sold approxi- 
mately 508,000 such transformers. Examination of 
failed transformers disclosed virtually no burned or 
scorched fill material. No witness, including the ex- 
pert witnesses called by the plaintiffs, had ever 
heard of this type transformer emitting flammable 
gases so as to cause an explosion. 

Sorgel and Square D in this case occupied the 
same relationship to Monarch and Walters-Heiliger 
as Winger Boss Company, Inc., did to Iowa Beef 
Processors, Inc., in Moon v. Winger Boss Company, 
Inc., 205 Neb. 292, 287 N.W.2d 430 (1980). In that 
case Winger Boss was held not liable to an injured 
party where the machinery supplied by Winger Boss 
had been manufactured to specifications established 
by Iowa Beef. 

The plaintiffs failed to prove that Sorgel and 
Square D should be held strictly liable. There was 
no proof that the transformer provided by Sorgel 
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and Square D was unreasonably dangerous if prop- 
erly wired. ‘‘Unreasonably dangerous’’ is defined 
as meaning that ‘‘ ‘the product had a propensity for 
causing physical harm beyond that which would be 
contemplated by the ordinary user or consumer who 
purchases it, with the ordinary knowledge common to 
the foreseeable class of users as to its characteris- 
tics.’ ’’ Hancock v. Paccar, Inc., 204 Neb. 468, 484, 
283 N.W.2d 25, 37 (1979). 

There is no evidence from which it could be con- 
cluded that the product was negligently designed. 
The transformer was designed so that it would fail 
when severely overloaded. 

The wire in the windings of the transformer was 
insulated with enamel. The layers of coil wire were 
separated by Kraft paper. The enamel was ex- 
pected to fail at 200° C, and the Kraft paper at 233° 
C, resulting in short circuits in the transformer. In 
one of the tests performed by Underwriters Labora- 
tories in which the transformer was subjected to a 
200-percent overload, the transformer burned out 
and failed in 27 minutes. 

In the laboratory experiments conducted by the 
plaintiffs’ expert witness, temperatures in excess of 
300° C were required to produce flammable gas in 
appreciable quantities from the fill material. 

A manufacturer has a duty to uSe reasonable care 
in the design of goods to protect the consumer from 
unreasonable risk of harm while the goods are being 
used for their intended purpose or any purpose 
which could reasonably be expected. Friedrich v. 
Anderson, 191 Neb. 724, 217 N.W.2d 831 (1974). As 
noted earlier, the failure of Walters-Heiliger to fol- 
low the wiring instructions was not a use which 
could reasonably be expected. The manufacturer 
was not obligated to design a product safe for an un- 
foreseeable misuse. 

The transformer was designed to be used with 
proper fusing, a safety apparatus which would pre- 
vent overheating due to overloading. In the absence 
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of any evidence that the safety device was not a rea- 
sonable preventative of injury under proper use, it 
cannot be concluded that the transformer was negli- 
gently designed. See, Westerberg v. School District 
No. 792, 276 Minn. 1, 148 N.W.2d 312 (1967); Rogers 
v. Unimac Co., Inc., 115 Ariz. 304, 565 P.2d 181 
(1977). 

In a case, such as the present one, where a plain- 
tiff seeks to impose strict liability upon a defendant 
for defective product design, the plaintiff must prove 
there was some practicable way the product could 
have been made safer. Nerud v. Haybuster Mfg., 
215 Neb. 604, 340 N.W.2d 369 (1983). See, also, Thi- 
bault v. Sears, Roebuck & Co., 118 N.H. 802, 395 A.2d 
843 (1978), in which the court held that the plaintiff 
must demonstrate that a useful and desirable product 
could have been made safer without significant 
impact on product effectiveness and manufacturing 
cost. In that case the court stated, ‘‘[S]trict lia- 
bility is not a no-fault system of compensation.’’ Id. 
at 806, 395 A.2d at 845-46. 

In the present case there was no proof that a safer, 
practicable, and economically feasible method of in- 
sulating a transformer was available. 

The judgment of the district court in favor of the 
plaintiffs and against the defendants Monarch and 
Walters-Heiliger is affirmed; and the judgment 
against the plaintiffs and in favor of the defendants 
Sorgel and Square D is affirmed. 

AFFIRMED, 


JEFFREY A. JOHNSON AND RONNI JOHNSON, APPELLEES, 
v. RuBY Mays, APPELLANT. 


346 N.W.2d 401 
Filed March 30, 1984. No. 83-311. 


1. Equity: Appeal and Error. In an equity action it is the duty of the 
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Supreme Court to try the issues de novo upon the record and reach 
an independent conclusion without being influenced by the findings 
of the trial court, except, where the credible evidence is in conflict, 
to give weight to the facts that the trial court saw the witnesses and 
observed their demeanor while testifying, that it inspected the 
premises, and that its examination constituted evidence tending to 
influence belief or unbelief of the matters at issue in the case. 

2. Easements. An easement of necessity does not arise from an ex- 
press grant, but is an easement arising either by implied grant or 
reservation. Such implied easements ordinarily arise in cases 
where land owned by one entity is divided by sale of a portion and 
the beneficial use of one tract or the other depends on an easement 
for ingress or egress or other purpose. 

One who purchases land with knowledge or with actual, 
constructive, or implied notice that it is burdened with an easement 
in favor of other property ordinarily takes the estate subject to the 
easement. 

4. Parties. Indispensable parties to a suit are those who not only 
have an interest in the subject matter of the controversy but also 
have an interest of such a nature that a final decree cannot be 
made without affecting their interests or leaving the controversy in 
such a condition that its final determination may be wholly incon- 
sistent with equity and good conscience. 


Appeal from the District Court for Sheridan Coun- 
ty: PauL D. Empson, Judge. Affirmed. 


Bump, Howland & Watson, for appellant. 
Michael T. Varn, for appellees. 


KrivosHa, C.J., CAPORALE, and GRANT, JJ., and 
Camp, D.J., and CoLWELL, D.J., Retired. 


Camp, D.J. 

This is an action in equity brought in the district 
court for Sheridan County, Nebraska, by Jeffrey A. 
Johnson and Ronni Johnson, plaintiffs-appellees, 
hereinafter referred to as Johnsons, against Ruby 
Mays, individually, defendant-appellant, hereinafter 
referred to as Mays. The purpose of the action was 
to enjoin Mays from interfering with Johnsons’ in- 
gress and egress to their land. The trial court found 
that the driveway in question was a way of neces- 
sity. The court also found the existence of the drive- 
way had been apparent to any casual observer since 
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the property was owned by a Kenneth Robbins. 

Mays raises in her appeal three assignments of er- 
ror. The first is that the trial court erred in not in- 
cluding all necessary parties. Her second assign- 
ment is that the ruling of the lower court results in 
the taking of property without due process or just 
compensation. And her final assignment is that the 
Johnsons failed to prove necessity, and failed to 
prove the location or extent of a way of necessity. 

The record shows that the land involved is located 
in the south half of the northeast quarter of Section 
34, Township 32 North, Range 44 West, of the 6th 
P.M., in Sheridan County, Nebraska, which was 
formerly subdivided as Block 43, Nelson’s Addition 
to the City of Rushville, Nebraska. For purpose of 
clarity we will refer to the land in dispute by de- 
scription of lots as formerly platted. The disputed 
land is Lots 11 and 12, owned by the Johnsons, and 
Lot 13 and the south 30 feet of Lot 14, owned by 
Mays, all in Block 43, Nelson’s Addition. This land 
was originally subdivided on April 21, 1886, with an 
alleyway between two tiers of lots, and with Em- 
mert Street on the west side of the lots and Seventh 
Street on the north side of the lots. Seventh Street 
connects with Main Street, which is located to the 
east side of the two tiers of lots. The record further 
shows that on January 23, 1904, a deed of vacation 
was filed, vacating the alleyway, Emmert Street, 
and Seventh Street. The alleyway is now the dis- 
puted driveway, Emmert Street is a fence, trees, 
and a field, and Seventh Street is a roadway connect- 
ing onto Main Street. The driveway in question has 
a sewerline running approximately through the mid- 
dle of it, a gasline running on the west side, a tele- 
phone line over the top of the sewerline, and over- 
head powerlines and cable TV lines. There is a 
waterline crossing the driveway. 

On October 24, 1972, Essie Case and Bessie A. Wolf 
acquired ownership of Lots 1, 2, the north 44 feet of 
Lot 3, the south half of Lot 6, and Lots 7, 8, 9, 10, 11, 
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12, 18, and 14 of Block 43, Nelson’s Addition. Case 
and Wolf subsequently traded quitclaim deeds be- 
tween themselves so that Case was the eventual 
owner of Block 43 except for the south 16 feet of Lot 
3, Lots 4 and 5, and the north half of Lot 6, which 
were owned by a Sibyl Sager. The vacated alley- 
way to the south and east of Lot 11 is owned by Case 
and Sager and is used by Case for the placement of a 
trailer home. Case subsequently conveyed to the 
city of Rushville a piece of what used to be Seventh 
Street so as to provide a Roland Molitar access to 
and from his property to Main Street. Molitar lives 
on property just north of Mays. In August of 1974 
Case sold Lots 11, 12, 13, and 14 to a Kenneth Rob- 
bins. Robbins placed a trailer home on Lots 11 and 
12 and built a driveway about 10 to 15 feet wide over 
Lots 13 and 14 in order to get to Seventh Street and 
then on down to Main Street. In September of 1974 
Robbins sold Lots 13 and 14 to Molitar, and had an 
agreement with Molitar that Robbins would have ac- 
cess across Molitar’s property to Seventh Street. In 
August of 1977 Robbins then sold Lots 11 and 12 toa 
Lloy Freese, and Freese used the driveway for his 
ingress and egress. Molitar testified that he had an 
oral agreement with Freese for Freese to use the 
roadway across Molitar’s land for ingress and 
egress. In November of 1979 Molitar sold the south 
30 feet of Lot 14 and all of Lot 13 to Mays. At the 
time of the sale the parties had an oral agreement 
for Mays to cross Molitar’s land for her ingress and 
egress. Freese continued to utilize the driveway 
across Mays’ land and also across Molitar’s land 
until September of 1980 when Freese sold Lots 11 and 
12 to a Don Schwarting. During the time Schwart- 
ing owned the property, he did not live on the 
property, but kept old cars on the property. 
Schwarting sold Lots 11 and 12 to the Johnsons in 
June of 1982. Prior to the date of the sale, the John- 
sons had moved a trailer onto Lots 11 and 12 and 
were living in the trailer, using the driveway for 
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their ingress and egress, which would have been 
across the property of Mays and across the property 
of Molitar. Prior to the date of the deed from Schwart- 
ing to the Johnsons, Mays had made several at- 
tempts to block the driveway from her property to 
Seventh Street so that the Johnsons would not be 
able to use it, but law enforcement officials had the 
barricades taken down. The Johnsons secured a 
deed to the property, and then started this action for 
a permanent injunction when Mays placed a fence 
down the middle of the driveway. 

In this equity action it is our duty to try the issues 
de novo upon the record and reach an independent 
conclusion without being influenced by the findings 
of the trial court, except, where the credible evi- 
dence is in conflict, to give weight to the facts that 
the trial court saw the witnesses and observed their 
demeanor while testifying, that it inspected the 
premises, and that its examination constituted evi- 
dence tending to influence belief or unbelief of the 
matters at issue in the case. Sturm v. Mau, 209 
Neb. 865, 312 N.W.2d 272 (1981). 

Where a conveyance is made of realty separated 
from the highway by other realty of the grantor or 
surrounded by his realty or by his and that of a third 
person, there arises, by implication, in favor of the 
grantee, a way of necessity across the premises of 
the grantor to the highway. Hansen v. Smikahl, 173 
Neb. 309, 113 N.W.2d 210 (1962). 

‘‘An easement of necessity does not arise from an 
express grant, but is an easement arising either by 
implied grant or reservation. Such implied ease- 
ments ordinarily arise in cases where land owned by 
one entity is divided by sale of a portion and the 
beneficial use of one tract or the other depends on an 
easement for ingress or egress or other purpose.”’ 
Graves v. Gerber, 208 Neb. 209, 215, 302 N.W.2d 717, 
720 (1981). 

In Badura v. Lyons, 147 Neb. 442, 450, 23 N.W.2d 
678, 683 (1946), this court said: ‘‘ ‘A way of neces- 
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sity is an easement arising from an implied grant or 
implied reservation; it is the result of the applica- 
tion of the principle that whenever a party conveys 
property, he conveys whatever is necessary for the 
beneficial use of that property and retains whatever 
is necessary for the beneficial use of land he still 
possesses. A way of necessity usually arises where 
there is a conveyance of a part of a tract of land of 
such nature and extent that either the part conveyed 
or the part retained is entirely surrounded by the 
land from which it is severed or by this land and the 
land of strangers. It is a universally established 
principle that where a tract of land is conveyed 
which is separated from the highway by other lands 
of the grantor or surrounded by his lands or by his 
and those of third persons, there arises, by implica- 
tion, in favor of the grantee, a way of necessity 
across the premises of the grantor to the highway. 
In other words, if one grants a piece of land in the 
midst of his own, he thereby impliedly grants a way 
to reach it.’ ”’ 

‘“‘A way of necessity is dependent on unity of own- 
ership of the dominant and servient estates, followed 
by a severance thereof. A way of necessity cannot 
be claimed over the land of a third person, and it 
cannot exist where neither the party claiming the 
way nor the owner of the land over which it is 
claimed, nor anyone under whom they or either of 
them claim, was ever seised of both tracts of land at 
the same time. Moreover, there must have been an 
absolute ownership of both tracts.’’ 25 Am. Jur. 2d 
Easements and Licenses § 35 at 448-49 (1966). ‘‘Ne- 
cessity does not of itself create a way of necessity, 
but it is said to furnish evidence of the intention of 
the parties that a right of way is to be conveyed or 
retained, thereby raising an implication of a grant 
or reservation.’’ 25 Am. Jur. 2d, supra § 36 at 450. 

Robbins held the unity of ownership of Lots 11, 12, 
18, and 14. When he sold Lots 13 and 14, he reserved 
a right-of-way across Molitar’s property for his 
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ingress and egress. This was a way of necessity re- 
tained for the beneficial use of land that he, Robbins, 
still possessed. There was no other way of ingress 
or egress for Lots 11 and 12. To the west was farm- 
land; to the east and south, residential land. This 
way of necessity continued through subsequent con- 
veyances of Lots 11 and 12 from Robbins to Freese to 
Schwarting and to the Johnsons. When Mays se- 
cured Lot 13 and the south 30 feet of Lot 14, she knew 
of the right-of-way over her land by Freese and 
Schwarting. The pictures introduced into evidence 
graphically display a driveway that the trial court 
found by an on-site inspection was apparent to any 
casual observer since the property was owned by 
Kenneth Robbins. 

‘‘A person who purchases land with knowledge or 
with actual, constructive, or implied notice that it is 
burdened with an easement in favor of other prop- 
erty ordinarily takes the estate subject to the ease- 
ment.’’ 25 Am. Jur. 2d, supra § 97 at 502. One who 
purchases land burdened with an open and visible 
easement is charged with notice of the same, and 
the estate he purchases is servient to the easement. 
Arterburn v. Beard, 86 Neb. 733, 126 N.W. 379 (1910); 
De Conly v. Winter Creek Canal Company, 110 Neb. 
102, 193 N.W. 157 (1923). 

The record establishes a way of necessity across 
Mays’ land. The trial court directed Mays not to 
fence or obstruct Lots 13 and 14 any further than 142 
feet east of their west lines. The trial court viewed 
the scene and observed the exact location of the 
driveway, and from the record herein we cannot say 
that the trial court erred in its location of the way of 
necessity. 

Mays raises one other assignment, and that is the 
trial court erred in not including all necessary par-: 
ties. Mays argues that Molitar, Case, a Greg 
Hunter, who owns the property to the west of the 
lots, and Sibyl Sager, who owns the lots to the east of 
those in the dispute, should all have been made par- 
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ties to this action. In addition, Mays argues that 
Lewis Veit, coowner of Lot 13 and the south 30 feet of 
Lot 14, had a vested interest in the litigation. 

Neb. Rev. Stat. § 25-323 (Reissue 1979) provides 
that ‘‘[t]he court may determine any controversy 
between parties before it, when it can be done with- 
out prejudice to the rights of others, or by saving 
their rights; but when a determination of the contro- 
versy cannot be had without the presence of other 
parties, the court must order them to be brought 
in.”’ 

“ ‘Indispensable parties to a suit are those who not 
only have an interest in the subject matter of the 
controversy, but also have an interest of such a na- 
ture that a final decree cannot be made without af- 
fecting their interests, or leaving the controversy in 
such a condition that its final determination may be 
wholly inconsistent with equity and good conscience. 

..”’ Burke Lumber & Coal Co. v. Anderson, 162 
Neb. 551, 561, 76 N.W.2d 630, 638 (1962). The record 
shows that the only person interfering with the right- 
of-way was Mays. It was not necessary for the de- 
termination of the case to involve those who were 
not threatening or performing acts of obstruction to 
the use of the driveway by the Johnsons. We do not 
believe the trial court erred in not ordering in addi- 
tional parties. The decision of the trial court is af- 
firmed. 

AFFIRMED. 


DoROTHY SHALD, APPELLANT, V. PATRICK J. SHALD, 
APPELLEE. 
346 N.W.2d 406 


Filed March 30, 1984. No. 83-320. 


1. Divorce: Property Division. When awarding property in a dis- 
solution of marriage, property acquired by one of the parties 
through gift or inheritance ordinarily is set off to the individual re- 
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ceiving the inheritance or gift and is not considered a part of the 
marital estate. An exception to the rule is where both of the 
spouses have contributed to the improvement or operation of the 
property after receiving it by way of inheritance or gift, or the 
spouse not receiving the inheritance or gift has significantly cared 
for the property during the marriage. 

2. Divorce: Appeal and Error. While in a divorce action the case is 
tried de novo, this court will give weight to the fact that the trial 
court observed the witnesses and their manner of testifying and ac- 
cepted one version of the facts rather than the opposite. 

3. Divorce: Property Division. The rules for determining division of 

property in an action for dissolution of marriage provide no mathe- 

matical formula by which such awards can be precisely deter- 
mined; they are to be determined by the facts in each case. The 
court will consider all pertinent facts in reaching an award that is 
just and equitable. 

: Generally speaking, awards in actions involving 
dissolution of marriage vary from one-third to one-half of the value 
of the property involved, depending upon the facts and circum- 
stances of the particular case, and particularly so when the mar- 
riage is of long duration and the parties are the parents of all the 
children involved. 

5. Property Division: Alimony. The ultimate test for division of 
marital property and an award of alimony is one of reasonable- 
ness. 

6. Child Support. It is in the best interests of the children that the 
amount set for child support in the decree remain constant without 
reduction based on supposition of an event that may or may not 
take place in the future. 


Appeal from the District Court for Sheridan 
County: Paut D. Empson, Judge. Affirmed as 
modified. 


James A. Lane and R. Kevin O’Donnell of McGin- 
ley, Lane, Mueller, O’Donnell & Merritt, P.C., for 
appellant. 


Michael V. Smith of Smith, King & Waite, for ap- 
pellee. 


KRIVOSHA, C.J., CAPORALE, and GRANT, JJ., and 
Camp, D.J., and COLWELL, D.J., Retired. 


Camp, D.J. 
Dorothy Shald (Dorothy), petitioner-appellant 
herein, has appealed to this court from a decree en- 
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tered by the district court for Sheridan County, Ne- 
braska, dissolving the marriage of Dorothy and Pat- 
rick J. Shald (Patrick), the respondent-appellee. In 
its decree entered on April 11, 1983, the trial court 
found that the marriage between the parties was ir- 
retrievably broken, and dissolved the marital rela- 
tionship. The court found both parties to be suitable 
custodians for the minor children, and in the best in- 
terests of the children awarded the physical custody 
to Dorothy, with reasonable rights of visitation to 
Patrick, and ordered Patrick to pay child support of 
$667.03 per month beginning on May 1, 1983, and con- 
tinuing on the first day of each month thereafter 
through October 1, 1985, at which time child support 
would be in the sum of $467.03 per month until the 
youngest child of the parties has attained the age of 
19 years, dies, marries, or becomes emancipated. 
Patrick is to provide health and accident insurance 
on the minor children of equal benefit to the cover- 
age levels in effect on March 3, 1983, and is to pay all 
reasonable medical expenses incurred by the chil- 
dren or on their behalf through November of 1985. 
After November 1, 1985, respondent is to have no 
medical expense obligation except to provide health 
and accident insurance of equal benefits to the 
amount of coverage in effect on March 3, 1983. 
Dorothy was further awarded a cash sum of $6,900, 
and awarded the sum of $1,000 per month for 121 
months as alimony. Dorothy was awarded the fam- 
ily home and specific items of personal property and 
household items which she desired, and was also 
awarded a Chevrolet van. 

In its decree the court awarded Patrick the 
Shald’s Market—a grocery store—including the real 
estate, building, inventory, equipment, and accounts 
receivable; awarded him the insurance policies and 
all personal property that he requested; and di- 
rected that Patrick would assume and pay the Gor- 
don State Bank of Gordon, Nebraska, the balance 
due on the note owed to it secured by the lien against 


900 216 NEBRASKA REPORTS 


the Chevrolet van, and all debts owed the First Na- 
tional Bank of Gordon and the Shald Land and Cattle 
Company on the grocery store debt. Dorothy was 
directed to assume and pay the balance due the 
First National Bank of Gordon for its mortgage on 
the family home. Finally, Patrick was directed to 
pay the sum of $3,050 for Dorothy’s use in paying her 
attorney fees. 

In her brief on appeal Dorothy makes the follow- 
ing assignments of error: (1) That the court erred 
in its division of property; (2) That the court erred 
in the amount of alimony awarded, in that it is whol- 
ly inadequate considering the income of Patrick; 
and (3) That the court erred in the amount of child 
support in light of the circumstances of the parties. 

The factual background of this appeal, as revealed 
in the record, indicates that the parties have lived in 
Gordon, Nebraska, since their marriage on July 27, 
1968. As a result of the marriage, three children 
were born: Jason, born February 5, 1971, Temple, 
born June 17, 1974, and Sharon, born August 17, 1980. 
Prior to the marriage, Dorothy had attended Chad- 
ron State College from 1963 to 1966. She then 
worked as a telephone operator and as a teacher, 
and then went back to school in 1968 for a semester. 
She still needs 43 hours to obtain her B.S. degree. 
Dorothy attained a teaching certificate immediately 
after they were married, and taught 2 years at a 
country school until she was pregnant with their first 
child. Patrick, at the time of the marriage, had 2 
years of college at Chadron. After the marriage 
Patrick worked for his brother in a grocery store for 
5 years, and then worked for his father, selling hides 
and furs, until he built a grocery store in 1974. Pat- 
rick secured the funds to build the grocery store by 
borrowing from his father, who was the owner of the 
Shald Land and Cattle Company, and also borrowed 
money from the First National Bank of Gordon. 

Dorothy’s first argument on the division of prop- 
erty is the trial court’s setting off to Patrick $63,500 
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as nonmarital property. The record shows that Pat- 
rick received from his father stock in the family cor- 
poration, the Shald Land and Cattle Company, which 
Patrick later sold for the sum of $28,500, and which 
he applied to indebtedness on the family grocery 
store. There is no evidence in the record to contra- 
dict this gift. This gift was set off by the court to 
Patrick. In addition, Patrick’s father sold to Pat- 
rick 15 acres of land for $1. The parties sold one 
parcel for $2,000. A second parcel was sold for 
$3,000. On the third parcel was located a home into 
which Patrick and Dorothy moved. The home was 
eventually sold for $35,000, which went to pay off a 
note that the parties had at the First National Bank 
for their present home. The trial court held that the 
land transaction was a gift to Patrick of $40,000, to- 
gether with the $28,500 stock sale, deducted $5,000 as 
Dorothy’s share of $10,000 which had been used to re- 
model the home, and set off a total of $63,500 to Pat- 
rick as nonmarital property. 

In Van Newkirk v. Van Newkirk, 212 Neb. 730, 733, 
825 N.W.2d 832, 834 (1982), we provided an exception 
to the general rule that inherited property acquired 
by one of the parties is ordinarily set off to the indi- 
vidual receiving the inheritance or gift and is not 
considered a part of the marital estate, by stating: 
“An exception to the rule is where both of the 
spouses have contributed to the improvement or op- 
eration of the property which one of the parties 
owned prior to the marriage or received by way of 
gift or inheritance, or the spouse not owning the 
property prior to the marriage or not receiving the 
inheritance or gift has significantly cared for the 
property during the marriage. See Rhodes v. 
Rhodes, 210 Neb. 373, 314 N.W.2d 271 (1982).’’ 

While we are ever reluctant to disturb the division 
of property as ordered by the trial court, an ex- 
amination of the evidence in this case discloses that 
the exception to the general rule on setting off gift or 
inherited property should be applied. Patrick testi- 
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fied the house was remodeled by putting $10,000 into 
the home, and by him and Dorothy physically doing 
all of the work themselves. The parties lived in the 
home until 1978, when their new home was built. 
Dorothy testified that it was her recollection that the 
land was given to both of them by Patrick’s father. 
We have no way of determining from the record that 
Patrick’s father did not intend that the land be a gift 
to both parties. We believe that the $40,000 received 
from the sale of the land should not have been set 
aside to Patrick as nonmarital property. Dorothy 
should be awarded an additional $15,000 payable to 
her by Patrick in three equal annual installments. 

Dorothy’s other argument on the division of prop- 
erty is that the court did not fairly value the busi- 
ness of Shald’s Market. Both parties had a qualified 
expert or experts testify on their behalf as to the 
value of the property. There was no dispute over 
the inventory, equipment, or accounts receivable. 
The dispute comes as to the value of the real estate 
and the value of Shald’s Market as a going concern. 
Of the three appraisers who testified, each came up 
with a different value for the property. The court 
arrived at a figure between the high figure, as pre- 
sented by the testimony on Dorothy’s behalf, and the 
low figure, as presented by Patrick’s witnesses. 

While in a divorce action the case is to be tried de 
novo, this court will give weight to the fact that the 
trial court observed the witnesses and their manner 
of testifying and accepted one version of the facts 
rather than the opposite. Cole v. Cole, 208 Neb. 562, 
304 N.W.2d 398 (1981); Witcig v. Witcig, 206 Neb. 307, 
292 N.W.2d 788 (1980). We cannot say that the court 
erred in the value it placed on the real estate and 
Shald’s Market. 

Dorothy further argues in her brief that she is en- 
titled to a larger share of the marital estate. The 
trial court found the gross value of assets of the par- 
ties to be $547,699.78. The total liabilities of the par- 
ties, both on the business and against the family 
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home and van, amounted to $208,339.60. The net 
worth of the parties was established at $339,360.18, 
from which was deducted the $63,500 to Patrick as 
nonmarital property. The net value of the property 
that Dorothy received in the order of the trial court 
amounts to the sum of $94,989.65. In addition, Pat- 
rick is required to pay $1,000 per month to Dorothy 
for 121 months and to pay child support of $667.03 per 
month for 21% years, and $467.03 per month there- 
after, and is to maintain health and accident insur- 
ance on the minor children of the parties. 

We have held that there is no mathematical for- 
mula by which property awards can be precisely de- 
termined; they are to be determined by the facts in 
each case. Matlock v. Matlock, 205 Neb. 357, 287 
N.W.2d 690 (1980). Generally speaking, awards in 
cases of this kind vary from one-third to one-half the 
value of the property involved, depending upon the 
facts and circumstances of the particular case. 
Ragains v. Ragains, 204 Neb. 50, 281 N.W.2d 516 
(1979). See, also, Johnson v. Johnson, 209 Neb. 317, 
307 N.W.2d 783 (1981). This court is not inclined to 
disturb the division of property made by the trial 
court unless it is patently unfair on the record. 
Ritter v. Ritter, 205 Neb. 668, 289 N.W.2d 526 (1980). 

Dorothy’s final assignment is that the court erred 
in not awarding her sufficient alimony and child sup- 
port considering the entire circumstances of the par- 
ties. Regarding the question of child support, the 
trial court has reduced the amount of child support 
of $667.03 per month to $467.03 per month beginning 
November 1, 1985. The record is bare from which 
this court can determine a reason for the reduction 
of child support, unless it is upon a supposition that 
Dorothy will complete her college education, secure 
a job as a teacher, and have her own source of in- 
come. We believe it is more proper that the child 
support should remain at the sum of $667.03 per 
month until the youngest child of the parties attains 
19 years of age, dies, marries, or becomes other- 
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wise emancipated, or until the further order of the 
court. 

Dorothy is additionally arguing for an increased 
alimony award by pointing out to the court that Pat- 
rick’s income from the Shald Market has increased 
dramatically within the last several years. The rec- 
ord reflects that in 1978 the adjusted gross income of 
the parties was $62,600; in 1979 it was $51,900; in 
1980, $48,500; in 1981, $80,100; and in 1982, $145,100. 
An accountant called on behalf of Patrick explained 
that the inventory for the grocery store, which was 
used in completing the balance sheet at the end of 
1982, showed an increase of $46,000. He also testi- 
fied that the accounts receivable in 1982 showed an 
increase of $10,000. The increased inventory and ac- 
counts receivable contributed to the profits that the 
grocery store realized, and are part of the income on 
which the parties have to pay federal and state 
taxes. This is not cash available to pay current ex- 
penses. In addition, both Dorothy and Patrick made 
charges to the store for items purchased, and this 
was added to the income of the grocery store and 
counted in the adjusted gross income for 1982 on 
which taxes are owed. Full liability for 1982 federal 
tax was $59,979.86, with a credit for $20,000 paid in 
installments. Their state tax liability was 
$10,255.49, with a credit of $140 based on food tax 
credit. The accountant further testified that at the 
end of 1982 the checking account of the Shald Market 
was overdrawn and that the only cash on hand was 
in the cash registers to do the next day’s business, in 
the amount of $4,086.51. Patrick explained that the 
increase in income, in addition to the inventory and 
accounts receivable, was due to the fact that his 
main competitor had business which was going to 
the Shald Market, and in fact the other market 
failed and had been reassumed by the former owner. 
In addition to that failed grocery store, there was 
one other grocery store in the city. When the 
former owner of the grocery store reopened in the 
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fall of 1982, Patrick noticed that his volume had de- 
creased. Other than the grocery store, the parties 
had no cash or savings in personal accounts. 

In determining whether alimony should be 
awarded, the ultimate test is one of reasonableness. 
Baird v. Baird, 196 Neb. 124, 241 N.W.2d 543 (1976). 
The total obligation imposed upon the party and that 
party’s ability to make the payments required must 
be considered in determining whether the award 
made was erroneous. Watkins v. Watkins, 209 Neb. 
14, 305 N.W.2d 894 (1981). The ability of Patrick to 
pay the debts of the business, the debts of the family, 
the alimony, and the child support is dependent upon 
the continuing operation of the grocery store. 

The fixing of alimony or distribution of property 
rests in the sound discretion of the district court, and 
in the absence of an abuse of discretion will not be 
disturbed on appeal. Phillips v. Phillips, 200 Neb. 
253, 263 N.W.2d 447 (1978). As we view the record, 
the determination of the value of the business, the 
real estate, the award of alimony, and property divi- 
sion, except as modified for child support and prop- 
erty set off as property received by gift, was ade- 
quate and reasonable under all the facts and circum- 
stances. 

The decree of the district court is affirmed as 
modified. Dorothy is awarded the sum of $1,000 for 
the services of her attorney in this court. 

AFFIRMED AS MODIFIED. 


IN RE INTEREST OF C.P., A CHILD UNDER 18 YEARS 
OF AGE. 
STATE OF NEBRASKA, APPELLEE, V. C.P., APPELLANT. 
346 N.W.2d 421 


Filed March 30, 1984. No. 83-437. 


Juvenile Courts: Jurisdiction. The juvenile court has exclusive 
original jurisdiction as to any child who is habitually truant from 
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school, regardless of whether the truancy is with or without the 
permission of the parent or guardian. 
Appeal from the Separate Juvenile Court of Sarpy 
County. Affirmed. 


Lawrence W. Stunkel, for appellant. 


Patrick Kelly, Sarpy County Attorney, and Law- 
rence D. Gendler, for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

This is an appeal from an adjudication order of the 
separate juvenile court of Sarpy County, Nebraska. 
The court found that the child in question, the appel- 
lant C.P., was between 7 and 16 years of age, was 
habitually truant from a school approved by the 
State of Nebraska, and was a child described in Neb. 
Rev. Stat. § 43-247(3)(b) (Cum. Supp. 1982). 

The appellant contends that the finding of the 
juvenile court was erroneous because the child was 
being withheld from school by his parents. 

Our decision in In re Interest of K.S., post p. 926, 
346 N.W.2d 417 (1984), decided today, is controlling 
here. In that case we held that the juvenile court 
has exclusive original jurisdiction as to any child 
who is habitually truant from school, regardless of 
whether the truancy is with or without the permis- 
sion of the parent or guardian. 

It is unnecessary to consider the other assign- 
ments of error. The judgment is affirmed. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. JUAN DEJESUS, 
ALSO KNOWN AS CHRIS DEJES, ALSO KNOWN AS JUAN 
SETTE, ALSO KNOWN AS CHRIS SETTE, APPELLANT. 
347 N.W.2d 111 


Filed March 30, 1984. No. 83-467. 


1. Preliminary Hearings: Waiver. The right of a defendant to a pre- 
liminary hearing may be waived. 

2. Constitutional Law: Search and Seizure: Probable Cause. In ap- 
propriate circumstances the Constitution allows a properly limited 
search and seizure on facts that do not constitute probable cause to 
arrest or to search for contraband or evidence of a crime. 

3. Police Officers and Sheriffs: Investigative Stops. In appropriate 
circumstances a police officer may demand of a person involved in 
a traffic accident that person’s name and address. 

4. Police Officers and Sheriffs: Search and Seizure. Where the facts 
are such that they would justify a reasonably prudent man in be- 
lieving that his safety or that of others is in danger, a police officer 
may conduct a ‘‘pat-down’’ search of a defendant to look for wea- 
pons. 

5. Juror Qualifications. Where jurors agree that they will follow the 
law given to them by the judge in his instructions, there is no need 
to remove such jurors for cause from a jury panel. 

Appeal from the District Court for Sarpy County: 
RonaLD E. REAGAN, Judge. Affirmed. 


E. Dean Hascall of Hascall, Jungers & Garvey, for 
appellant. 


Paul L. Douglas, Attorney General, and Mark D. 
Starr, for appellee. 


KrivosHsa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


GRANT, J. 

The defendant, Juan DeJesus, also known as Chris 
Dejes, also known as Juan Sette, also known as 
Chris Sette, was initially charged by complaint filed 
in the county court for Sarpy County on October 29, 
1981, with carrying a concealed weapon on or about 
October 28, 1981. Preliminary hearing was set for 
November 19, 1981. Defendant posted bond and was 
released. He did not appear for the preliminary 
hearing. 
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On January 18, 1982, an information was filed in 
the district court charging defendant, in two counts, 
with carrying a concealed weapon on or about Oc- 
tober 28, 1981, and with failing to appear for the pre- 
liminary hearing on November 19, 1981. The record 
is not clear, but apparently defendant had been re- 
arrested on December 29, 1981. On January 16, 1982, 
the record shows, defendant had posted 10 percent of 
a $35,000 bond and was released on that bond, condi- 
tioned that defendant appear and ‘‘answer the 
charge of Capias; Failure to Appear - Doc. 48 Page 
242 ....’’ Arraignment was set for February 5, 
1982. Defendant’s counsel, an assistant public de- 
fender, appeared at that arraignment, but defendant 
did not. Another capias was issued on February 5, 
1982. 

On February 26, 1982, an ‘‘Amended Information’’ 
was filed. This amended information charged de- 
fendant, in three counts, of (1) carrying a concealed 
weapon on October 28, 1981; (2) failure to appear for 
the preliminary hearing on the weapons charge on 
November 19, 1981; and (3) failure to appear at the 
arraignment on the information filed January 18, 
1982, which arraignment had been set for February 
5, 1982. 

Defendant appeared before the district court for 
Sarpy County on March 3, 1983. Again the record is 
not precise on the dates of various happenings, but it 
appears from a letter written by defendant, under 
date of July 10, 1982, to the county attorney of Sarpy 
County (and immediately forwarded by that at- 
torney to the public defender) that defendant was in 
jail in California. This letter was received in evi- 
dence in the trial and indicates that defendant, be- 
cause of outstanding warrants in California, had not 
appeared as ordered in the Sarpy County District 
Court but had returned to California and was ar- 
rested and jailed there. Other exhibits indicate that 
defendant was sentenced in San Mateo County, Cali- 
fornia, on August 2, 1982, to a 2-year term, plus an 
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additional year as an enhancement, and that on Sep- 
tember 8, 1982, he was sentenced in Marin County, 
California, to a term concurrent with his earlier 
California sentence. Defendant was returned to 
Sarpy County on March 1, 1983, for proceedings 
there. 

On March 3, 1983, the defendant appeared without 
counsel in district court, specifically waived counsel 
for his arraignment, was arraigned, and entered 
pleas of not guilty to all three of the above charges. 
The defendant desired to represent himself pro se, 
with a public defender appointed as an ‘‘adviser’’ in 
further hearings. 

Defendant appeared before the trial court again on 
March 25 and April 4 and 6, 1988. At that time it ap- 
peared that the public defender might well be a wit- 
ness as to defendant’s various failures to appear, 
and the trial court therefore appointed a private at- 
torney to represent defendant or to act as defend- 
ant’s legal adviser. The defendant was found guilty 
of all three charges after a jury trial in May 1983. 
Defendant was sentenced to a term of 18 months to 5 
years on the weapons charge (with this term to be 
served concurrently with a term defendant was then 
serving in California) and to consecutive 1-to-3-year 
and 3-year terms on the failure to appear charges. 
Defendant appeals, alleging in his assignments of 
error that the trial court committed three errors. 
For the reasons hereafter set out we affirm. 

First, the defendant alleges the trial court erred in 
conducting the arraignment of the defendant without 
having had a preliminary hearing pursuant to Neb. 
Rev. Stat. § 29-1607 (Reissue 1979). The record 
shows that on March 3, 1983, the defendant was 
brought before the trial court for arraignment on the 
amended information. The record contains no tran- 
script of a preliminary hearing on any of the three 
charges in the amended information. The defendant 
stated to the court that he had been incarcerated in 
California and was returned to Nebraska. The trial 
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judge explained the arraignment procedure to the 
defendant, and apprised him of his right to counsel. 
The following colloquy then took place between the 
court and defendant: ‘‘THE COURT: All right. 
Now, you’d like to have the public defender as a 
legal advisor, I take it. MR. SETTE: Yes, Your 
Honor. THE COURT: Okay, then I’m going to con- 
tinue the arraignment ’til tomorrow morning. MR. 
SETTE: You can arraign me now. I don’t mind 
about the arraignment part. You can arraign me 
now, I’ll waive the — I will waive the public de- 
fender now to save you time, ’cause it’s only an ar- 
raignment.’’ The defendant was then arraigned and 
entered pleas of not guilty to all three charges. 
Section 29-1607 provides: ‘‘No information shall 
be filed against any person for any offense until such 
person shall have had a preliminary examination 
therefor, as provided by law, unless such person 
shall waive his right to such examination... .’’ No 
preliminary hearings were conducted as to any of 
the three charges. Again, the record is woefully in- 
adequate as presented to this court as to any waiv- 
ers of such preliminary hearings. We have gleaned 
certain facts from the record, however, in the trial 
cross-examination of James Miller, the public de- 
fender of Sarpy County, and in the direct ex- 
amination of Mr. Miller in an earlier proceeding in 
the trial court in connection with defendant’s motion 
to dismiss all charges because of the State’s failure 
to afford him a speedy trial. Those facts are that 
Mr. Miller represented defendant prior to the filing 
of the last information. Mr. Miller testified that he 
received notice of a preliminary hearing to be held 
on January 7, 1982. Mr. Miller testified: ‘‘I repre- 
sented Mr. Sette at the bond hearing and worked out 
a deal for the bond for him and his wife, and that in- 
volved waiving a preliminary hearing on Mr. Sette’s 
part so that his wife’s bond could be reduced .... 
Due to the fact that I’d represented him at the bond 
review and had worked out the deal on the bond for 


STATE v. DeJESUS 911 
Cite as 216 Neb. 907 
his wife and had waived a preliminary hearing as 
part of the deal, my name became his attorney of 
record of the District Court.’’ Mr. Miller further 
testified that defendant was personally present ‘‘to 
waive a formal hearing.”’ 

By piecing together the times of the filing of the 
various informations, it is clear that defendant, with 
counsel, waived any required preliminary hearing 
on the counts concerning carrying a concealed wea- 
pon and the failure to appear for a preliminary hear- 
ing on November 19, 1981. Such a waiver, particu- 
larly with counsel present, is clearly authorized by 
§ 29-1607. 

Further, with that background, the dialogue set 
out above between defendant and the trial court con- 
stitutes a valid waiver of counsel at that point, anda 
waiver of the right to a preliminary hearing on the 
third count. The right to a preliminary hearing is 
waived by entering a plea of not guilty in the district 
court. See, Dinsmore v. State, 61 Neb. 418, 85 N.W. 
445 (1901); Roberts v. State, 145 Neb. 658, 17 N.W.2d 
666 (1945). Defendant’s pleas of not guilty on March 
8, 1983, were made voluntarily and, in all prob- 
ability, with as much awareness of what was taking 
place as any other participant in the plea. This as- 
signment of error is without merit. 

Next, the defendant alleges the trial court erred in 
failing to grant a motion to suppress evidence taken 
from the defendant as a result of a search and sei- 
zure, which defendant alleges was conducted by law 
enforcement officers without a warrant and without 
sufficient probable cause. Defendant, in this assign- 
ment of error, raises two points. He initially com- 
plains of the seizing of a driver’s license from a wal- 
let in his hands, and he next complains of an ensuing 
‘‘pat-down”’ search. 

The record shows that on October 28, 1981, at ap- 
proximately 6:10 a.m., a Sarpy County deputy sher- 
iff, Sgt. Robert Bruecher, responded to a traffic ac- 
cident at the intersection of Highway 73-75 and 
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Harvel Drive. Upon his arrival the officer observed 
that a Volkswagen had been struck in the rear by a 
larger Mercury Cougar. It was later determined 
the accident occurred while the Volkswagen was 
stopped for a red light. 

The defendant was standing near the driver’s door 
of the Mercury. The defendant’s clothing was sev- 
eral sizes too large for him, requiring him to hold up 
the pants with one hand. When Sergeant Bruecher 
approached the defendant and requested a driver’s 
license, defendant began screaming at him—some- 
times in English and sometimes in a language 
foreign to Sergeant Bruecher—and refused to identi- 
fy himself. The defendant’s behavior prompted Ser- 
geant Bruecher to call for additional police assist- 
ance. 

Bellevue police officer John Stacey arrived to as- 
sist Sergeant Bruecher. Stacey described the de- 
fendant as nervous and pacing back and forth. When 
Officer Stacey arrived, he heard defendant yelling in 
a loud voice at Sergeant Bruecher. Stacey re- 
quested identification from defendant. The defend- 
ant finally produced a wallet from the oversized 
pants he was wearing, and began fumbling through 
the card section. Officer Stacey observed the de- 
fendant pass over what was plainly a Nebraska 
driver’s license as he went through the cards. De- 
fendant removed two cards and handed them to the 
officer. These cards did not show sufficient identifi- 
cation to satisfy the officer. The officer finally 
reached over and took the driver’s license from the 
cards. The wallet itself remained in the defendant’s 
hands at all times. 

The defendant said to the police officer that the 
picture on the driver’s license ‘‘doesn’t even look 
like me, does it?’’ At this point, based on all that 
had been observed, the officer testified he was 
suspicious that the defendant may have stolen the 
wallet, and a pat-down search was conducted. A 
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handgun was found in the defendant’s right jacket 
pocket, and he was arrested. 

In explanation of this situation at trial, defendant 
testified that Barry Belmont and his girl friend had 
spent the prior evening with defendant and his wife 
at defendant’s home in Omaha. In the early morn- 
ing hours of October 28, 1981, defendant’s wife 
wanted to get some milk for the children and asked 
Belmont if she could use Belmont’s car. De- 
fendant’s wife told defendant to get the keys. 
Belmont said the keys were in his pants, so defend- 
ant put the pants on. Mr. Belmont was a signifi- 
cantly bigger person than defendant. The evidence 
showed that the car, clothing, wallet, driver’s li- 
cense, and gun were the property of Belmont, but all 
those items were in defendant’s possession at the 
time of defendant’s involvement in the traffic acci- 
dent. 

The facts show that when defendant went through 
the cards from the wallet in such a fashion that the 
officer could see plainly what the defendant was ex- 
amining, he showed no expectation of privacy in that 
connection. Defendant is presumed to know the re- 
quirements of Neb. Rev. Stat. § 60-413 (Reissue 
1978), which require that every licensed driver of an 
automobile shall carry a ‘“‘license card’’ which 
‘‘shall be presented by the licensee for examination 
... upon demand”’ by any police officer. Recogniz- 
ing the requirements of that statute, and seeing the 
agitated, ‘‘nervous’’ state of the defendant, the po- 
lice officer did not violate any privacy which defend- 
ant could reasonably expect by removing a ‘“‘li- 
cense card’’ from a number of documents being dis- 
played to him. As a matter of fact, defendant had 
already handed the officer two pieces of identifica- 
tion—neither of which was a driver’s license card 
and both of these being cards of Barry Belmont. 

With regard to the first of defendant’s points on 
the search issue, it has been correctly pointed out by 
the defendant that the fourth amendment to the U.S. 
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Constitution guarantees an individual freedom from 
unreasonable intrusions by police officers. The 
question is whether the officers in this case acted in 
an unreasonable manner. 

A brief stop of a suspicious individual in order to 
determine his identity or to maintain the status quo 
momentarily while obtaining more information may 
be most reasonable in light of the facts known to the 
officer at the time. State v. Longa, 211 Neb. 356, 318 
N.W.2d 733 (1982). Neb. Rev. Stat. § 29-829 (Reissue 
1979) permits officers to make stops without arrest 
to determine a person’s name, address, and ex- 
planation of his actions. In the instant case, of 
course, the original stop was occasioned by the traf- 
fic accident, and the first point raised by defendant 
concerns the extent of the interrogation and the sei- 
zure of the driver’s license. We hold that Officer 
Stacey’s actions in seizing the license were proper. 
As we said in State v. Longa, supra at 363, 318 
N.W.2d at 738, ‘‘Neb. Rev. Stat. § 29-829 (Reissue 
1979) permits officers to make stops short of an ar- 
rest in order to determine the name and address of 
the person stopped, and receive an explanation of 
that person’s actions. While such ‘investigative 
stops’ are governed by the fourth amendment as 
well, it is clear that ‘in appropriate circumstances 
the Fourth Amendment allows a properly limited 
‘‘search”’ or ‘‘seizure’’ on facts that do not constitute 
probable cause to arrest or to search for contraband 
or evidence of crime.’ United States v. Brignoni- 
Ponce, 422 U.S. 873, 881, 95 S. Ct. 2574, 45 L. Ed. 2d 
607 (1975).”’ 

Once the driver’s license card was in the officer’s 
hands and the officer saw that it was a license for a 
‘‘Barry Belmont,” with a picture that obviously was 
not defendant, it is clear that the police officer was 
fully justified in believing that defendant was a man 
in possession of another man’s wallet and that, in 
view of all the attendant circumstances, that man 
should be searched for weapons. 
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This particular exception of a warrantless search 
and seizure was adopted by the U.S. Supreme Court 
in Terry v. Ohio, 392 U.S. 1, 88S. Ct. 1868, 20 L. Ed. 2d 
889 (1968). The Court in that case held that a police 
officer must be able to point to specific and ar- 
ticulable facts which, taken together with rational 
inferences from those facts, reasonably warrant the 
intrusion. 

As stated in Terry, supra at 29: ‘‘The sole justifi- 
cation of the search in the present situation is the 
protection of the police officer and others nearby, 
and it must therefore be confined in scope to an in- 
trusion reasonably designed to discover guns, 
knives, clubs, or other hidden instruments for the as- 
sault of the police officer.’’ 

The standard is whether a reasonably prudent 
man under the circumstances would be warranted in 
the belief that his safety or that of others was in dan- 
ger, and each case will have to be decided on its own 
facts. 

We find that, under the facts and circumstances 
present in this case, the officer’s conduct in the 
‘‘pat-down’’ search was reasonable and the search 
was valid; it constituted no intrusion on defendant 
beyond a proper search for weapons. The trial 
court was correct in overruling defendant’s motion 
to suppress. The weapon in the pocket of the cloth- 
ing defendant was wearing was properly received in 
evidence. 

The final assignment of error involves the court’s 
failure at voir dire to sustain the defendant’s motion 
to strike for cause all prospective jurors who indi- 
cated they would expect the defendant to testify dur- 
ing the trial. 

During examination of the jury panel by defense 
counsel, the following exchange occurred: ‘‘MR. 
HASCALL: ... Okay. Let me go to Mr. Adair. 
Mr. Adair, after the prosecution tells its side of the 
story, as a fair minded person, would you then want 
Mr. Sette to tell his side of the story? MR. ADAIR: 
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I’d sure want both of them to tell it. MR. HAS- 
CALL: If he didn’t tell his side of the story, would 
you feel he was hiding something? MR. ADAIR: 
‘Well, you would always wonder. MR. HASCALL: 
As a fair minded person, would you want him to ex- 
plain what his version of the facts were? MR. 
ADAIR: Yes. MR. HASCALL: And if he didn’t 
tell his side of the story ... would you kind of won- 
der subconsciously ... what’s he trying to hide? 
MR. ADAIR: You always wonder.”’ 

Defense counsel then addressed the panel as a 
whole and requested a show of hands of all those 
who would be suspicious if the defendant did not tes- 
tify. Apparently, some jurors did raise their hands. 
The court then admonished the panel regarding the 
defendant’s right to remain silent, and then ada- 
dressed the individual juror and the panel ques- 
tioned by the defense as follows: ‘‘THE COURT: 

. if Mr. Sette chooses to exercise his right to re- 
main silent, my instruction will be that you’re not to 
take that into consideration at all in determining his 
guilt or innocence .... Now, if that’s my instruc- 
tion, can you follow that? MR. ADAIR: Yes, sir, I 
would. THE COURT: And you’d disregard the fact 
he’s not testified? MR. ADAIR: That’s right. THE 
COURT: Are there any of the 20 of you, besides Mr. 
Adair, that would not be able to do that, to put it 
aside, any of the 20 of you? I see no response. 
Okay.”’ 

A juror who cannot subordinate his personal views 
on an issue of law and obey the law in deciding the 
case must be excused for cause. State v. Rowe, 210 
Neb. 419, 315 N.W.2d 250 (1982). In this case it ap- 
pears the trial court’s questioning was sufficient to 
explain to the jury panel its duty to abide by the in- 
structions of law given by the court. All the jurors 
indicated they could and would follow the court’s in- 
structions as to defendant’s absolute right to remain 
silent. It so happened that defendant did testify at 
the trial, but the court’s admonition and explanation 
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was necessary and proper, and totally removed any 
possible error in this regard. Defendant’s third as- 
signment of error is without merit. 
The judgments and sentences of the trial court are 
affirmed. 
AFFIRMED. 


VaNCE A. TEEGERSTROM, PERSONAL REPRESENTATIVE 
OF THE ESTATE OF DANIEL W. TEEGERSTROM, 
DECEASED, APPELLEE, V. H. J. JEFFRIES TRUCK LINE, 
INC., A CORPORATION, AND RAYMOND E.. MANSFIELD, 
DEFENDANTS AND THIRD-PARTY PLAINTIFFS, APPELLANTS 
AND CROSS-APPELLEES, WARREN L. CARLSON, THIRD. 
PARTY DEFENDANT AND COUNTERCLAIMANT, APPELLEE 
AND CROSS-APPELLANT. 

346 N.W.2d 411 


Filed March 30, 1984. No. 83-553. 


1. Tort-feasors: Contribution. There can be no contribution between 
a host driver and the driver of the other vehicle where the guest 
statute would preclude a judgment in favor of the guest passenger 
against the host driver. 

2. Motions to Dismiss. The party against whom a motion for dis- 
missal is directed is entitled to have all material and relevant evi- 
dence submitted on its behalf treated as true, to have every contro- 
verted fact resolved in its favor, and to have the benefit of every in- 
ference which can reasonably be deduced from the evidence. 

3. Negligence. In an action for gross negligence under the automo- 
bile guest statute, where there is adequate proof of negligence, a 
verdict should be directed for defendant only where the court can 
clearly say that it fails to approach the level of negligence in a very 
high degree under the circumstances. In all other cases it must be 
left to the jury to determine whether it amounts to gross negligence 
or to mere ordinary negligence. 

4. Negligence: Words and Phrases. Gross negligence, within the 
meaning of the guest statute, means negligence in a very high de- 
gree, or the absence of even slight care in the performance of a 
duty. 

5. Negligence: Proof. In order to recover upon a negligence claim, 
the claimant must not have been contributorily negligent in a de- 
gree more than slight when compared to the negligence of the de- 
fendant. 
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Appeal from the District Court for Polk County: 
WILLIAM H. Norton, Judge. Reversed and re- 
manded for a new trial. 
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CAPORALE, J. 

The estate of Daniel W. Teegerstrom, deceased, 
brought a wrongful death action against appellants, 
H. J. Jeffries Truck Line, Inc., and Raymond E. 
Mansfield. Jeffries Truck Line and Mansfield filed 
a third-party claim for indemnity or contribution 
from the decedent’s host driver, appellee and cross- 
appellant Warren L. Carlson. Carlson in turn filed a 
counterclaim against Jeffries Truck Line and Mans- 
field. At the close of all the evidence the trial court 
dismissed both the third-party claim and the coun- 
terclaim. We reverse and remand for a new trial. 

On May 19, 1978, Daniel Teegerstrom was a pas- 
senger on a motorcycle owned and operated by Carl- 
son. As they were traveling southbound on U.S. 
Highway 81, and at a point approximately a mile 
south of Stromsburg, Nebraska, the motorcycle was 
involved in a collision with a tractor-trailer type 
truck. Teegerstrom was killed instantly, while Carl- 
son escaped with relatively minor injuries. 

The personal representative of Teegerstrom’s es- 
tate instituted a suit against Jeffries Truck Line of 
Oklahoma City, Oklahoma, and against the owner 
and driver of the truck, Mansfield, who had leased 
his vehicle to Jeffries Truck Line. Jeffries Truck 
Line and Mansfield filed a third-party action against 
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Carlson, alleging that Carlson’s negligent operation 
of the motorcycle was either the sole or a concurrent 
proximate cause of the accident, and asked that ifa 
judgment were entered against them in favor of the 
Teegerstrom estate, a judgment of indemnity or 
contribution be entered against Carlson in their 
favor. Carlson counterclaimed against Jeffries 
Truck Line and Mansfield for his medical expenses, 
pain and suffering, loss of earnings, and the value of 
his motorcycle. 

Prior to trial, Jeffries Truck Line and Mansfield 
consented to the entry of a $30,000 judgment against 
them in favor of the Teegerstrom estate. The case 
then proceeded to trial on the claims of Jeffries 
Truck Line and Mansfield for indemnity or contribu- 
tion from Carlson, and on Carlson’s counterclaim 
against Jeffries Truck Line and Mansfield. 

At trial each party presented evidence, including 
expert testimony, to support its respective theories 
of how the collision occurred. Jeffries Truck Line 
contended that Mansfield followed the Carlson 
motorcycle out of Stromsburg, and as Mansfield was 
in the process of overtaking the motorcycle while 
traveling southbound in the northbound lane of the 
two-lane highway, Carlson attempted to change 
lanes or make a left turn, running under the trailer 
the truck tractor was pulling. 

Carlson contended that as he was approaching the 
intersection at which he intended to turn left, he sig- 
naled his turn and pulled into the northbound lane in 
order to allow the truck to pass him on the right. He 
then noticed the truck in the same lane and tried un- 
successfully to avoid it. Carlson claimed the truck 
struck the motorcycle from the rear. 

At the conclusion of the evidentiary presentation 
by all parties, the trial court dismissed each party’s 
action. 

The issues presented by the claimed errors as- 
signed and discussed in the brief filed by Jeffries 
Truck Line and Mansfield are (1) whether the then 
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guest statute, Neb. Rev. Stat. § 39-6,191 (Reissue 
1978), applies to an action for indemnity or contribu- 
tion from the host driver, (2) whether, even if the 
gross negligence standard is applicable, the degree 
of Carlson’s negligence and the apportionment of 
damages presented jury questions, and (3) whether 
the trial court erred by paraphrasing for the jury the 
contents of the consent judgment instead of allowing 
a copy of the judgment into evidence. 

Although Jeffries Truck Line and Mansfield de- 
vote a portion of their brief to the question of 
whether application of the guest statute to an action 
for indemnity or contribution from the host driver 
constitutes an unconstitutional denial of equal pro- 
tection of the laws as guaranteed by the federal and 
state Constitutions, the issue was not properly raised 
in the trial court. It is, and has long been, the rule 
that for a question of constitutionality to be consid- 
ered on appeal, it must have been properly raised in 
the trial court. If it has not been raised in the trial 
court, it will be considered to have been waived. 
State v. Hiross, 211 Neb. 319, 318 N.W.2d 291 (1982); 
Lucas v. Board of Equalization, 165 Neb. 315, 85 
N.W.2d 638 (1957), cert. denied 356 U.S. 938, 78S. Ct. 
780, 2 L. Ed. 2d 813 (1958). That question is there- 
fore not properly before us and will not be consid- 
ered. 

The sole issue presented by Carlson’s assignment 
of error on the cross-appeal concerning his counter- 
claim is whether the issue of his contributory negli- 
gence was for the jury. 

As to the first issue presented by Jeffries Truck 
Line and Mansfield, it appears that most, if not all, 
courts which have considered the matter have re- 
jected a claim for contribution where the guest stat- 
ute would preclude recovery by the guest from the 
host. The reasoning generally has been that in such 
a case the common liability required to support con- 
tribution does not exist between the host and other 
driver or that one not directly liable to his passenger 
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should not be liable by indirection. See cases col- 
lected in Annot., 26 A.L.R.3d 1283 (1969), which uni- 
formly hold that where a guest statute precludes re- 
covery by the guest from the host, contribution will 
not lie. We have previously determined that, gen- 
erally, a common liability must exist in order for 
there to be contribution. That is to say, each party 
must be liable to the same person. Rawson v. City 
of Omaha, 212 Neb. 159, 322 N.W.2d 381 (1982); Royal 
Ind. Co. v. Aetna Cas. & Sur. Co., 193 Neb. 752, 229 
N.W.2d 183 (1975). 

Although Jeffries Truck Line and Mansfield cite 
no case which departs from the holdings collected in 
Annot., 26 A.L.R.3d, supra, they attempt to analo- 
gize this situation to those presented in cases where- 
in the doctrine of interspousal tort immunity is held 
not to bar contribution from a negligent spouse. 
Smith v. Southern Farm Bureau Casualty Ins. Co., 
247 La. 695, 174 So. 2d 122 (1965); Wirth v. City of 
Highland Park, 102 Ill. App. 3d 1074, 430 N.EH.2d 236 
(1981). While the analogy may, at first glance, 
seem appropriate, an examination of the policies 
supporting our guest statute and the doctrine of in- 
terspousal tort immunity belies the suggested paral- 
lelism. While both policies have as their ostensive 
aim the prevention of collusive lawsuits, Botsch v. 
Reisdorff, 193 Neb. 165, 226 N.W.2d 121 (1975), and 
Imig v. March, 203 Neb. 537, 279 N.W.2d 382 (1979) 
(abrogating the common-law doctrine of inter- 
spousal tort immunity), the guest statute has as a 
central purpose the encouragement of hospitality by 
preventing a nonpaying guest passenger from col- 
lecting damages from a nongrossly negligent host. 
Botsch v. Reisdorff, supra. On the other hand, the 
doctrine of interspousal immunity, which had its 
roots in the now discredited common-law notion that 
the ‘‘ ‘husband and wife were one person, and that 
person was the husband,’ ’’ Imig v. March, supra at 
542, 279 N.W.2d at 385, has as its present-day central 
purpose the prevention of marital discord. Id. Ina 
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suit for contribution against one spouse, the marital 
partners are not pitted against each other; the possi- 
bility that a suit for contribution would likely occur 
was foreseeable when the injured spouse initiated 
suit against a third party. Moreover, there is the 
strong likelihood that any contribution the negligent 
spouse must make to the nonspouse tort-feasor will 
be paid from the damages awarded to the injured 
spouse. In short, allowing contribution actions 
against a negligent spouse does not strongly promote 
marital discord. Such cannot be said for the policy 
of promoting hospitality if contribution actions were 
held to lie against a less than grossly negligent host 
driver. The host driver would be penalized for his 
hospitality, whether compelled to pay damages di- 
rectly to the guest or indirectly by way of being re- 
quired to contribute to the payment of a judgment 
obtained against another who was only ordinarily 
negligent. 

We conclude, therefore, that there can be no con- 
tribution between a host driver and the driver of the 
other vehicle where the guest statute would preclude 
a judgment in favor of the guest passenger against 
the host driver. 

Jeffries Truck Line and Mansfield next contend 
that even if Carlson is entitled to the guest statute’s 
requirement that his liability be based on a finding 
of gross negligence, the trial court erred in dis- 
missing their petition, because the question of 
whether Carlson was grossly negligent was one for 
the jury. This issue must be tested in accordance 
with the rule that the party against whom a motion 
for dismissal is directed is entitled to have all ma- 
terial and relevant evidence submitted on its behalf 
treated as true, to have every controverted fact re- 
solved in its favor, and to have the benefit of every 
inference which can reasonably be deduced from the 
evidence. See, Cullinane v. Interstate Iron & Metal, 
ante p. 245, 343 N.W.2d 725 (1984); Bank of Valley v. 
Mattson, 215 Neb. 596, 339 N.W.2d 923 (1983). The 
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evidence most favorable to Jeffries Truck Line and 
Mansfield is that Carlson failed to look to the rear at 
a time when he could have avoided the accident, and 
turned left far in advance of the intersection. Jef- 
fries Truck Line presented evidence that the truck 
was in the process of overtaking Carlson when Carl- 
son turned his motorcycle under the truck. 

In Robinson v. Hammes, 173 Neb. 692, 697-98, 114 
N.W.2d 730, 733 (1962), we stated: ‘‘ ‘In an action 
for gross negligence under the automobile guest 
statute, where there is adequate proof of negligence, 
a verdict should be directed for defendant only 
where the court can clearly say that it fails to ap- 
proach the level of negligence in a very high degree 
under the circumstances. In all other cases, it must 
be left to the jury to determine whether it amounts 
to gross negligence or to mere ordinary negligence.’ 
[Citations omitted.] 

‘“‘A general definition by this court is the follow- 
ing: ‘Gross negligence, within the meaning of sec- 
tion 39-740, R. S. 1943, means negligence in a very 
high degree, or the absence of even slight care in the 
performance of a duty.’ [Citations omitted.]”’ 

In light of the fact that Carlson was operating a 
relatively small motorcycle of limited power while 
carrying a helmetless passenger upon a major high- 
way, it cannot be said as a matter of law, if the facts 
are viewed most favorably to Jeffries Truck Line 
and Mansfield, that Carlson was not grossly negli- 
gent in failing to look to the rear sooner than he did 
and in turning left as soon as he did. The trial court 
therefore erred by dismissing the third-party claims 
of Jeffries Truck Line and Mansfield. 

This is an appropriate place to consider Carlson’s 
contention that the trial court erred by dismissing 
his counterclaim for damages from Jeffries Truck 
Line and Mansfield. 

. In viewing the evidence most favorably to Carl- 
son, he was about three-eighths of a mile from the in- 
tersection at which he intended to turn left when he 
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viewed the truck in his rearview mirrors. He 
waited for oncoming traffic to clear and, when about 
500 feet from the intersection, signaled a left turn 
and moved into the oncoming traffic lane in order 
not to impede the speed of the traffic behind him. 
At this time the truck was still in its proper traveling 
lane. When Carlson was 200 feet from the intersec- 
tion, he noticed the truck was right behind him, and 
his subsequent evasive maneuvering proved unsuc- 
cessful. In order to recover upon a negligence 
claim, the claimant must not have been contribu- 
torily negligent in a degree more than slight when 
compared to the negligence of the defendant. Neb. 
Rev. Stat. § 25-1151 (Reissue 1979); Davis v. Phillips, 
215 Neb. 184, 337 N.W.2d 754 (1983). 

Jeffries Truck Line and Mansfield have cited no 
case supporting their contention that Carlson’s pres- 
ence in the left-hand, oncoming traffic lane in prep- 
aration for a left turn at the approaching intersec- 
tion constitutes negligent conduct as a matter of law 
under Carlson’s version of the facts. 

The cases cited to us by Jeffries Truck Line and 
Mansfield in support of the trial court’s dismissal of 
Carlson’s counterclaim concern left turns off high- 
ways at places other than intersections and are 
therefore not applicable. Zeiger v. Farmers Co-op 
Assn., 212 Neb. 933, 327 N.W.2d 43 (1982): Mazankow- 
ski v. Harders, 206 Neb. 583, 293 N.W.2d 869 (1980); 
Petersen v. Schneider, 153 Neb. 815, 46 N.W.2d 355 
(1951). 

While Carlson’s maneuver, under his version of 
the facts, may strike one as something less than the 
most cautious conduct, the question of whether he 
was more than slightly negligent is for the jury. 

Therefore, the second assignment of error urged 
by Jeffries Truck Line and Mansfield is well taken, 
as is the assignment of error urged by Carlson. The 
questions as to the degree of Carlson’s negligence 
and as to his contributory negligence are for the 
jury, as would be the matter of apportioning dam- 
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ages, should Carlson be found by the jury to have 
been grossly negligent. 

We quite frankly do not understand the complaint 
made by the third assignment of error urged by Jef- 
fries Truck Line and Mansfield with respect to the 
trial court’s treatment of the consent judgment be- 
tween them and the Teegerstrom estate. Although 
it appears that a request was made to have the judg- 
ment document itself marked as an exhibit, we do 
not understand that it was offered. First of all, 
Carlson’s answer to the third-party complaint ad- 
mitted all relevant facts concerning the consent 
judgment. Thus, there existed no issue among the 
parties as to that matter. It is not error to reject 
documentary evidence of an admitted fact. Thomp- 
son v. Colfax County, 106 Neb. 351, 183 N.W. 571 
(1921). All that was required was an instruction to 
the jury advising it as to facts in that regard. In 
any event, the comments of the trial judge to the 
jury and the evidence adduced concerning the mat- 
ter fully informed the jury that Jeffries Truck Line 
and Mansfield jointly agreed to compromise and set- 
tle the estate’s claim against them for $30,000. An 
employee for Jeffries Truck Line testified that the 
truckline paid $30,000 in accordance with that agree- 
ment. Had the matter been submitted to the jury, 
there would have existed no prejudicial error in this 
connection. 

The cause is remanded for a new trial both as to 
the third-party complaint of Jeffries Truck Line and 
Mansfield and as to Carlson’s counterclaim, and as 
to the apportionment of damages, should Jeffries 
Truck Line and Mansfield prove Carlson to have had 
a joint liability to the Teegerstrom estate. 

REVERSED AND REMANDED 
FOR A NEW TRIAL. 
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IN RE INTEREST OF K.S., A CHILD UNDER 18 YEARS 
OF AGE. 
STATE OF NEBRASKA, APPELLANT, V. K.S., APPELLEE. 
346 N.W.2d 417 


Filed March 30, 1984. No. 83-559. 


1. Juvenile Courts: Minors: Words and Phrases. A ‘‘truant” isa 
child who stays away from school without the permission of one 
having authority to grant such permission. 

2. Juvenile Courts: Minors: Parental Duties. A child is a truant if 
his parent fails to cause the child to attend school as required by a 
compulsory attendance statute, at least where there is not a valid 
excuse for the absence from school even though the parent con- 
sents to the absence. 

3. Juvenile Courts: Minors: Jurisdiction. The juvenile court has 
exclusive original jurisdiction as to a child who is habitually truant 
from school, regardless of whether the truancy is with or without 
the permission of the parent or guardian of the child. 


Appeal from the District Court for Custer County: 
JAMES R. KELLY, Judge. Reversed and remanded 
with directions. 


George Rhodes, Custer County Attorney, for ap- 
pellant. 


Lawrence W. Stunkel, for appellee. 


Krivosua, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


KrivosHa, C.J. 

This appeal presents to the court the single, nar- 
row question of whether a child under 18 years of 
age may be habitually truant from school under the 
provisions of Neb. Rev. Stat. § 43-202(4)(b) (Reissue 
1978) when such habitual truancy is at the direction 
of the child’s parents. We should note, at the outset, 
that § 43-202(4)(b) was repealed in 1981 and may 
now be found as Neb. Rev. Stat. § 43-247(3)(b) (Cum. 
Supp. 1982). Our determination, however, is unaf- 
fected. The county court for Custer County, Nebras- 
ka, sitting as the juvenile court, found that a child 
could be truant within the meaning of § 43-202(4)(b) 
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even if the child were withheld from school by the 
parent. In so finding, the juvenile court determined 
that it had jurisdiction over the child and entered an 
appropriate order. On appeal the district court for 
Custer County found to the contrary and dismissed 
the action. We believe that the county court was © 
correct and the district court in error, and for that 
reason the decision of the district court dismissing 
the petition is reversed and the matter is remanded 
with instructions to reinstate the petition and the or- 
der of adjudication. 

The facts disclose that the child involved in this 
case was 7 years of age at the time the petition was 
filed in the juvenile court and that he had completed 
the first grade at a public school in the area. While 
attending the second grade, his parents withdrew 
him from school because, according to the parents, 
boys were not emotionally ready for school until pos- 
sibly age 10, and because the child allegedly suf- 
fered from a form of enuresis which caused the child 
embarrassment and humiliation while at school. 
Pursuant to the provisions of Neb. Rev. Stat. § 79-202 
(Reissue 1981), the parents requested that their child 
be excused from the requirements of the compulsory 
education laws of Nebraska. Neb. Rev. Stat. 
§ 79-201 (Reissue 1981). The school board denied the 
parents’ request, but the child was nevertheless re- 
moved from school by the parents. The action of 
the parents in removing the child from school was 
clearly a violation of § 79-201. Pursuant to the provi- 
sions of Neb. Rev. Stat. § 79-211 (Reissue 1981), the 
parents were given notice of the child’s truancy, and 
when the child continued to remain away from 
- school, the county attorney caused a petition to be 
filed in the juvenile court for Custer County, Ne- 
braska. The petition alleged that the child was ‘‘a 
child within the provisions of Section 43-202(2)(c) 
and (4)(b) of the Juvenile Act,’’ and prayed that the 
minor child be so adjudicated and that he be ‘‘cor- 
rected, cared for and disciplined according to the 
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law and the duty of The State of Nebraska.”’ (Em- 
phasis supplied.) The county court, after trial, 
found that the provisions of § 43-202(2)(c) of the 
juvenile act did not apply but that the provisions of 
§ 43-202(4)(b) applied, and the court ordered that the 
minor child be determined to be within the jurisdic- 
tion of the juvenile court. No further orders have 
yet been entered with regard to the disposition of the 
child. The county court’s adjudication, however, 
was appealed to the district court, and, after hear- 
ing, the district court determined that the child was 
not habitually truant within the meaning of 
§ 43-202(4)(b) because the truancy was caused by 
the action of the parents and not the intentional or 
affirmative action of the child. 

While neither the compulsory education law of Ne- 
braska nor the Nebraska Juvenile Code defines ‘‘tru- 
ancy’’ within the meaning of § 43-202(4)(b), we be- 
lieve that the word is one of common knowledge and 
may be interpreted for our purposes as defined by 
the dictionary. We do this in keeping with our previ- 
ously declared rules concerning appropriate con- 
struction of statutes. In Freese and Johnson v. 
County of Douglas, 210 Neb. 521, 526, 315 N.W.2d 638, 
641 (1982), we said: ‘‘ ‘The court, in considering the 
meaning of its statute, should, if possible, discover 
the legislative intent from the language of the act 
and give iteffect....’’’ See, also, Otto v. Hahn, 209 
Neb. 114, 306 N.W.2d 587 (1981). ‘‘In construing a 
statute the court must look to the object to be ac- 
complished, the evils and mischiefs sought to be 
remedied, or the purpose to be subserved, and place 
on it a reasonable or liberal construction which will 
best effect its purpose rather than one which will de- 
feat it.”” School District of Murray v. Lancaster, 203 
Neb. 109, 115-16, 277 N.W.2d 558, 562 (1979). See, 
also, West Nebraska General Hospital v. Hanlon, 208 
Neb. 173, 302 N.W.2d 694 (1981); Mitchell v. County 
of Douglas, 213 Neb. 355, 329 N.W.2d 112 (1983); State 
‘ex rel. Bouc v. School Dist. of City of Lincoln, 211 
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Neb. 731, 320 N.W.2d 472 (1982). And, finally, courts 
should give statutory language its plain and ordi- 
nary meaning. See Little Blue N.R.D. v. Lower 
Platte North N.R.D., 206 Neb. 535, 294 N.W.2d 598 
(1980). 

The plain meaning of the statute gives no support 
to the position of the parents in this case. The dic- 
tionary defines ‘‘truant’’ as being ‘‘a pupil who stays 
away from school without permission.’’ Webster’s 
New Universal Unabridged Dictionary 1961 (2d ed. 
1983). A child is no less truant if permission were 
obtained from one without the authority to grant 
permission. Under Nebraska compulsory attend- 
ance law only school authorities have the authority 
to grant permission to be absent. The fact that the 
parent grants permission cannot change the mean- 
ing of the act. Section 79-201 specifically provides 
that the compulsory attendance law is violated by a 
child who does not attend in accordance therewith 
‘‘except when excused by school authorities.’’ There 
is no allegation nor evidence in this case that the 
child has been excused by school authorities, and, 
quite to the contrary, the evidence is that the child 
was not excused by authorities. In 79 C.J.S. Schools 
and School Districts § 471 at 396 (1952), it is noted: 
‘“‘A child is a truant if his parent fails to cause him to 
attend school as required by a compulsory attend- 
ance statute, at least where there is not a valid ex- 
cuse for the absence from school, even though the 
parent consents to the absence.’’ In De Lease v. 
Nolan, 185 A.D. 82, 84, 172 N.Y.S. 552, 554 (1918), the 
New York court, after determining that the child 
was truant, though excused by its parent, said: 
“The consent of the parent to the absence of the 
child has no effect upon this lawful dominion of the 
state.’’ See, also, F. & F. v. Duval County, 273 So. 
2d 15 (Fla. App. 1973); In Interest of E.B., 287 
N.W.2d 462 (N.D. 1980); In re Alley, 174 Wis. 85, 182 
N.W. 360 (1921); Simmons v. State, 175 Ind. App. 333, 
371 N.E.2d 1316 (1978); Sheehan v. Scott, 520 F.2d 
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825 (7th Cir. 1975). The source of the truancy seems 
to be irrelevant to the statutory grant of jurisdiction 
over a child who is truant. 

While § 43-202(2) repeatedly addresses the neglect 
of a child resulting from the fault of the parent, 
§ 43-202(4) makes no such distinction between an act 
by the child or an act by the parent. Rather, it sim- 
ply looks at what the fact of the matter is. That is, 
the court can acquire exclusive jurisdiction as to 
any child under the age of 18, under the provisions of 
§ 43-202(4), whenever the facts disclose that the child 
is uncontrolled by his parent, guardian, or cus- 
todian, or deports himself so as to injure or endan- 
ger seriously the morals or health of himself or oth- 
ers, or is habitually truant from school or home. 
For example, the juvenile court may acquire juris- 
diction over a child who is endangering seriously the 
morals or health of himself or others, whether with 
or without his parents’ permission. The question is 
not whether the parent has permitted the child to en- 
gage in immoral activity, but whether the child is in 
fact immoral and therefore in need of supervision. 
Likewise, the child may be truant from home be- 
cause at home the parent abuses the child physically 
or sexually, yet no one would seriously argue that 
because a child is truant from home in order to 
avoid abuse, the juvenile court could not acquire ju- 
risdiction. To hold otherwise would be to complete- 
ly ignore the purpose and function of the juvenile 
act, which specifically provides in part that the pur- 
pose of the act is ‘‘[t]o assure the rights of all chil- 
dren to care and protection and to development of 
their capacities for a healthy personality, physical 
well-being and useful citizenship and to protect the 
public interest.’’ See Neb. Rev. Stat. § 43-201.01(1) 
(Reissue 1978). 

The cause of the truancy seems to be insignificant. 
In adjudicating a child within the provisions of the 
juvenile act, we are not concerned with the cause of 
the problem. What we are concerned with is the 
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best interests of the child regardless of the cause of 
the child’s problem. 

The parents argue that our decision in State v. 
Rice, 204 Neb. 732, 285 N.W.2d 223 (1979), supports 
their position. We believe that they are inerror. In 
Rice we simply held that parents withholding a child 
from school in violation of the compulsory education 
laws does not, in and of itself, constitute an act un- 
der § 43-202(2)(c) and that before the juvenile court 
can acquire jurisdiction of a child under that sec- 
tion, proof must be presented to show that the child 
is not receiving a proper education. In the Rice 
case the evidence only disclosed the child was tru- 
ant, and the child may in fact have been receiving a 
proper education. We cannot fault the county attor- 
ney in this case, who carefully read our decision in 
Rice and to avoid the pitfalls of Rice added a second 
arrow to his bow in the form of § 43-202(4)(b), in- 
stead of attempting to establish jurisdiction solely 
under the provisions of § 43-202(2)(c). While the 
facts in this case, as presented to us, may not be suf- 
ficient to establish jurisdiction under § 43-202(2)(c), 
the mere fact that the child is not complying with 
the compulsory education laws without being first 
excused by school authorities establishes truancy, 
and therefore the court has jurisdiction under 
§ 438-202(4)(b). What the juvenile court does with 
the child may be affected by who is causing the 
problem, but that does not affect whether the juve- 
nile court can acquire jurisdiction. 

The parents further argue to us that it is unfair to 
stigmatize the child by reason of the acts of the par- 
ents. This argument simply fails to recognize both 
the provisions of the juvenile act and its intended 
purpose. The act is designed and required to be ap- 
plied in order to prevent the child from in any way 
being stigmatized by reason of either the acts of the 
parents or the action of the court. Contrary to the 
parents’ claim, the act is designed to eliminate any 
stigma which may fall upon the child by reason of 
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the acts of the parents. Neb. Rev. Stat. § 43-206.03(5) 
(Reissue 1978) specifically provides that ‘‘[n]Jo ad- 
judication by the juvenile court upon the status of a 
child shall be deemed a conviction nor shall the ad- 
judication operate to impose any of the civil dis- 
abilities ordinarily resulting from conviction. The 
adjudication and the evidence given in the court 
shall not operate to disqualify such child in any fu- 
ture civil or military service application or appoint- 
ment. Any admission, confession, or statement 
made by the child, in court and admitted by the 
court, in a proceeding under this section, shall be 
inadmissible against such child in any criminal or 
civil proceeding ....’’ Furthermore, except for 
limited purposes, the records of the juvenile court 
are confidential and unavailable for public scrutiny. 
See Neb. Rev. Stat. § 43-206.04(2) (Reissue 1978). 

What the court will order in this case is yet un- 
known. All that is at issue is whether the juvenile 
court may acquire jurisdiction over the child and, by 
reason thereof, prescribe requirements which will 
be in the child’s best interests. The juvenile court, 
under the juvenile act, has a number of alternatives, 
‘including permitting the child to remain in the home 
conditioned upon the parents’ taking proper steps to 
ensure the child’s regular school attendance. See 
Neb. Rev. Stat. § 43-210.04(4) (Reissue 1978). We 
are not, in these cases, concerned with fault. 
Rather, we are concerned with effect. It is the best 
interests of the child with which we must deal, and 
to therefore suggest that the child may not be truant 
from school simply because the parents require the 
child not to attend would be to give consideration to 
form over substance and to abandon the best inter- 
ests of the child. It is for that reason that we de- 
clare that the juvenile court has exclusive original 
jurisdiction as to any child under the age of 18 years 
who is habitually truant from school, regardless of 
whether the truancy is with or without the permis- 
sion of the parent or guardian. The judgment of the 
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district court must be reversed and the cause re- 
manded with directions to reinstate the order of the 
county court and return the matter to the county 
court for appropriate disposition. 
REVERSED AND REMANDED WITH DIRECTIONS. 


STATE OF NEBRASKA, APPELLEE, V. DAN FERRIN, 
APPELLANT. 
346 N.W.2d 422 


Filed March 30, 1984. No. 83-626. 


Appeal from the District Court for Dodge County: 
Mark J. FUHRMAN, Judge. Affirmed as modified. 


Donald B. Fiedler, Deborah R. Pred, and Marie L. 
Kulawik of Fiedler Law Offices, for appellant. 


Paul L. Douglas, Attorney General, and Terry R. 
Schaaf, for appellee. 


KrIvosHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

Defendant was sentenced to a term of 3 to 6 years 
in the Nebraska Penal and Correctional Complex 
upon pleading guilty to a charge of delivery of a con- 
trolled substance, to wit, hashish, in violation of 
Neb. Rev. Stat. § 28-416(1)(a) (Cum. Supp. 1982). 

He appeals and assigns as error only the exces- 
siveness of the sentence. After a review of the rec- 
ord we agree. Defendant was 22 years old with no 
previous felony convictions and a minor juvenile 
record. His codefendant received a sentence of 18 
months to 3 years. 

Defendant’s sentence is modified to provide for a 
sentence of 18 months to 3 years. Defendant is to re- 
ceive credit for all time served. 

AFFIRMED AS MODIFIED. 
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STATE OF NEBRASKA, APPELLEE, V. PHILLIP J. McKay, 
APPELLANT. 
346 N.W.2d 423 


Filed March 30, 1984. No. 83-894. 


Appeal from the District Court for Dodge County: 
MarkK J. FUHRMAN, Judge. Affirmed as modified. 


Don J. Sixta of Krafta & Sixta, P.C., for appellant. 
No appearance for appellee. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

Defendant was sentenced to a term of 2 to 4 years 
in the Nebraska Penal and Correctional Complex on 
burglary charges. 

He appeals and assigns as error only the exces- 
siveness of the sentence. After a review of the rec- 
ord we agree. Defendant was 21 years old with no 
previous felony convictions and a minor juvenile 
record. His codefendant was 19 years old with no 
previous felony convictions and a worse juvenile 
record than the defendant. The codefendant re- 
ceived a sentence of 18 months to 3 years. 

Defendant’s sentence is modified to provide for a 
sentence of 18 months to 3 years. 

AFFIRMED AS MODIFIED. 


STATE OF NEBRASKA, APPELLEE, V. CEDRIC D. 
JOHNSON, APPELLANT. 
346 N.W.2d 423 


Filed March 30, 1984. No. 83-903. 


Appeal from the District Court for Douglas County: 
JOHN Ei. CLARK, Judge. Affirmed as modified. 


Thomas M. Kenney, Douglas County Public De- 
fender, and Stanley A. Krieger, for appellant. 
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merlohr, for appellee. 


KRivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

The defendant was sentenced to concurrent terms 
of 1 to 2 years in the Nebraska Penal and Correction- 
al Complex on November 4, 1983, on charges of re- 
ceiving stolen property and carrying a concealed 
weapon. 

He appeals and assigns as the sole error the exces- 
siveness of the sentences. After a review of the rec- 
ord, including the presentence report, we agree. 

The sentences are modified to provide for concur- 
rent terms of 1 year each. 

AFFIRMED AS MODIFIED. 
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An acquittal or dismissal in a prior criminal prosecu- 
tion is no bar to the prosecution of a later civil action, 
and such acquittal or dismissal concludes no issues ina 
later civil action. State ex rel. Douglas v. Morrow .... 
The character of an action as one in tort or on contract 
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is determined by the nature of the grievance, not by the 
form of the pleadings, with consideration being given to 
the facts which constitute the cause of action. Lincoln 
Grain v. Coopers & Lybrand .......................... 


Where a petition contains a cause of action for breach - 


of contract, additional averments appropriate to a tort 
action will not change the action from contract to tort. 
Lincoln Grain v. Coopers & Lybrand .................. 
One may sue in tort when there has been negligence in 
the performance of a contract. Lincoln Grain v. Coop- 
ers’ é Lybrand icc. Gos ease ees eek btine bana Ee 
For purposes of Neb. Rev. Stat. § 49-301 (Reissue 1978), 
an administrative proceeding is a pending action when 
the agency’s final order is rendered. In re Application 
Of OCHSNER: 2. ee eine ead eile Ee Ab ark eaters 
Neb. Rev. Stat. § 25-408 (Reissue 1979) requires, with 
certain exceptions, that an action against a foreign cor- 
poration be brought in any county in which there may 
be property of or debts owing to said defendant, or 
where said defendant may be found. Cattle Brokers v. 
BATA BS 2 35 eit 5 oe ser ahagar ane, Be orion a Sta? Sie ane eyed. iayoa cd Son woand.setend 
Neb. Rev. Stat. § 25-409 (Reissue 1979) requires that an 
action, other than one for tort, against a resident or 
residents of this state be brought in the county where 
the defendant, or one of the defendants, resides or may 
be summoned. Cattle Brokers v. Billings ............. 
Neb. Rev. Stat. §§ 25-408 and 25-409 (Reissue 1979) re- 
quire the court in which an action has been improperly 
brought under the venue provisions of those statutes to 
transfer the case upon timely motion by a defendant. 
Cattle Brokers v. Billings .................. 0c eee eeeeee 


Administrative Agencies. 


1. 


The Nebraska Liquor Control Commission may deny a 
retail liquor license to a qualified applicant only if it 
finds that one or more of the requirements of Neb. Rev. 
Stat. § 53-132 (Cum. Supp. 1982), including public con- 
venience and necessity, are not present. McChesney v. 
City-0f: NO: Platte «ccc cag act tebe aid th OA toes pee 
Neither the district court nor this court is entitled to re- 
view the record de novo to make those enumerated 
findings required by Neb. Rev. Stat. § 53-132 (Cum. 
Supp. 1982). Rather, such reviewing courts are enti- 
tled to determine whether the findings of the Nebraska 
Liquor Control Commission are supported by substan- 
tial evidence or whether such findings were arbitrary 
or capricious. McChesney v. City of No. Platte ....... 
The failure of the Nebraska Liquor Control Commission 
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to make the findings of fact and conclusions of law pro- 
vided for in Neb. Rev. Stat. § 53-182 (Cum. Supp. 1982) 
does not make its order void, but only irregular, which 
requires a reviewing court to remand the case to the 
commission with directions to make such findings in 
support of any order to be made. McChesney v. City of 
No: Platte? sec cid cave ye nd spate aed ta eeeravebeard as 


Administrative Law. 


1. 


or 


The requirement of Neb. Rev. Stat. § 77-2407 (Reissue 
1981) to furnish a proper appeal bond in any appeal 
from an order of the Director of Administrative Serv- 
ices is mandatory and essential to confer jurisdiction of 
the proceedings on the district court, and the failure to 
do so may be objected to at any time during the course 
of the proceedings. Gesman v. State ................-. 
The Commission of Industrial Relations is an adminis- 
trative agency within the purview of the Administra- 
tive Procedures Act. Lincoln Co. Sheriff’s Emp. Assn. 
V;- Cov Of LINCOIN: 25..c24-n0e we Os cased Oats San phen beans 4 
Our review of an order of an administrative agency, in- 
cluding the Commission of Industrial Relations, is gen- 
erally restricted to considering whether the commis- 
sion’s order is supported by substantial evidence, 
whether the commission acted within the scope of its 
statutory authority, and whether its action was arbi- 
trary, capricious, or unreasonable. Lincoln Co. Sher- 
iff’s Emp. Assn. v. Co. of Lincoln ...................05. 
For purposes of Neb. Rev. Stat. § 49-301 (Reissue 1978), 
an administrative proceeding is a pending action when 
the agency’s final order is rendered. In re Application 
Of OGHSHE? hse kes has Be aes dae ee he ed ae eee 
To satisfy the requirement of due process, a notice in 
proceedings before an administrative agency must rea- 
sonably provide information regarding the accusation 
levied. In re Appeal of Bonnett ....................... 
Charges in administrative proceedings must be specific 
enough to allow a party to prepare a defense, but the 
charges need not be drawn with the same refinements, 
strictness, exactitude, and subtleties as pleadings for 
judicial proceedings. In re Appeal of Bonnett ......... 
Notice of an accusation in administrative proceedings 
must sufficiently inform a party about the nature of the 


- proceedings in order to avoid surprising or misleading 


the accused. Inre Appeal of Bonnett ................. 
A proceeding becomes a ‘‘contested case,’’ within the 
meaning of Neb. Rev. Stat. § 84-901(3) (Reissue 1981), 
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when a hearing is required. Central Park Pharm. v. 
Nebraska Liq. Cont. Comm. .............. 00... c eee ee 
Administrative agency classifications are constitu- 
tional where no constitutionally protected right of 
status is significantly impaired, and where the classifi- 
cation bears a rational relationship to a legitimate 
state interest. Haven Home, Inc. v. Department of 
Pub: Welfare: sce ho bi selene ied UES ek oye 4 Sle os 
A rebuttable presumption of validity attaches to ac- 
tions of administrative agencies; the burden of proof 
rests with the party or parties challenging the action of 
an administrative agency. Haven Home, Inc. v. 
Department of Pub. Welfare ....................00000. 


Adverse Possession. 


1. 


Affidavits. 
1. 


On appeal to this court of an order quieting title by ad- 
verse possession, we review the record de novo without 
reference to the factual findings made in the lower 
court, giving weight to the fact, when the facts are in 
dispute, that the trial judge had the opportunity to ex- 
perience the demeanor of the witnesses and had the op- 
portunity to view the premises in dispute. Martin v. 
KOZUS 26K isos tei Apa horse Glee AE a Patek oad 
In order to prevail in a suit to quiet title based upon ad- 
verse possession, the party claiming such title is re- 
quired to prove by a preponderance of the evidence 
that the possession has been actual, continuous, exclu- 
sive, notorious, and adverse under a claim of right for 
at least a 10-year period. Martin v. Kozuszek ......... 
The placement of a fence within one’s boundary line 
does not lead to the relinquishment of ownership of 
lands outside the fence, without an additional showing 
that those lands outside the fence have been used by the 
neighboring landowner under a claim of ownership for 
the requisite period of time. Martin v. Kozuszek ...... 


Under Neb. Rev. Stat. § 86-705(1)(c) (Reissue 1981), the 
“full and complete statement’’ required by the statute 
refers to a factual statement regarding investigative 
procedures. State v. Golter ...........0......0......2.. 
An affidavit in support of an application for a wiretap 
order must include sufficient facts upon which a judge 
can independently determine whether a wiretap is a 
necessary investigative technique to be used by a law 
enforcement agency. State v. Golter ................. 
A court can authorize a wiretap only on a factual basis 
of necessity and not on factually unsupported and con- 
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Agents. 


INDEX 


clusory expressions of the affiant:regarding investiga- 
tive procedures. State v. Golter ..................055, 
An affidavit based upon a tip from an informant is suf- 
ficient if the magistrate is informed of (1) some of the 
underlying circumstances from which the informant 
concluded that the narcotics were located where he 
claimed they were, and (2) some of the underlying cir- 
cumstances from which the officer concluded that the 
informant was credible. State v. Sims ................ 
An affidavit made to obtain a search warrant is pre- 
sumed valid, and the defendant has the burden to es- 
tablish that the affidavit was false. State v. Sims ..... 
If the allegations remaining, after statements shown to 
be false are removed from the affidavit, are sufficient 
to support the issuance of a warrant, the affidavit and 
warrant are valid. State v. Sims ...................05. 
In a summary judgment proceeding, affidavits of a lay 
witness attempting to interpret medical testimony and 
to arrive at conclusions as to the possible negligence of 
a physician and surgeon generally are insufficient to 
meet the burden of a party refuting a prima facie 
showing of no negligence by the movant. Hanzlik v. 
PAUSHAN | ores is wat Sate oe ania Gok IGA Ae Fa nes 
An affidavit opposing the rendition of a summary judg- 
ment, to be effective, must be made on personal knowl- 
edge, must set forth such facts as would be admissible 
in evidence in detail and with precision, and must show 
affirmatively that the affiant is competent to testify to 
the matters stated therein. Hanzlikv. Paustian....... 


An agent is personally liable to third persons for the 
agent’s misfeasances or positive wrongs. Morfeld v. 
Bernstrauch 33452..4655 $636.54 ie Betas etd els hae ae eed 


Aggravating and Mitigating Circumstances. 


1. 


Neb. Rev. Stat. § 29-2523(1)(d) (Reissue 1979), as inter- 
preted by the decisions of this court, is not unconsti- 
tutionally vague. State v. Reeves ..................4.- 
Neb. Rev. Stat. § 29-2523(1)(d) (Reissue 1979) has been 
interpreted by this court to include murders involving 
torture, sadism, sexual abuse, or the imposition of ex- 
treme suffering. Statev. Reeves ..................... 
The facts relied upon to prove the aggravating circum- 
stances of Neb. Rev. Stat. § 29-2523(1) (Reissue 1979) 
must be proven beyond a reasonable doubt. State v. 
REGVES® is i. dei dhattinnee geld oat Wea uanemane bia ie has dob.id, Sanne yan 
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Alimony. 
1. 
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INDEX 


A material change in circumstances, not within the 
reasonable contemplation of the parties at the time of 
the alimony award, and not accomplished by the mere 
passage of time, may constitute good cause for modifi- 
cation of a decree; our determination as to whether 
such good cause has been shown is made de novo on the 
record. Sholl v. Sholl .......... 0.0.02. cee cece cece ee 
In determining whether alimony should be awarded, in 
what amount, and over what period of time, the ulti- 
mate criterion under Neb. Rev. Stat. § 42-365 (Cum. 
Supp. 1982) is one of reasonableness. Pittman v. Pitt- 
IAN ocohsis bees cct%eek uke 145 bee eee, jo Meu ais Hewes ow eats 


Appeal and Error. 


1. 


On remand by this court the trial court has no alterna- 
tive but to follow the directions given. Jameson v. 
Ne@ISON) 25:3 8s see eesdas Pil sae vanessa eR ada Odes betex 
In the absence of any evidence that the relief ordered 
by the trial court’s judgment on the mandate is in ex- 
cess of that necessary to accomplish this court’s direc- 
tions, the judgment on the mandate must be affirmed. 
Jameson v. Nelson ........ 0... ccc eee ee 
The standard of review of an order granting a new trial 
is whether the trial court abused its discretion. This 
court will not disturb an order granting a new trial un- 
less it clearly appears that no tenable grounds existed 
therefor. Juniata Feedyards v. Nuss ................. 
Appeals from action taken by the county superin- 


‘tendent in cases involving the dissolution and merging 


of Class I school districts are tried de novo in the dis- 
trict court and heard de novo on the record in this 
court. In re Dissolution of School Dist. No. 22 ......... 
A foreclosure of a mechanic’s lien is an action in equity 
which is heard on appeal in this court de novo on the 
record, with weight being given to the findings of the 
trial court when credible evidence is in conflict on ma- 
terial questions of fact. Kustom Kreations v. Duxbury 
The denial of a motion for summary judgment is not a 
final order and therefore is not appealable to the Su- 
preme Court. Bryant Heating v. United States Nat. 
Bank: 524.05 scgutbinwan oP tt Oak Siem tie ecaes Mi Dich dada An stlt ated dine 
In determining the sufficiency of the evidence to sus- 
tain a conviction, it is not the province of this court to 
resolve conflicts in the evidence, pass on the credibility 
of witnesses, or weigh the evidence. Such matters are 
for the trier of fact, and the verdict must be affirmed 
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if, taking the view most favorable to the State, there is 
sufficient evidence to support it. State v. Thielen ..... 
State-vo Miner 222.6 deic dina eed eee at eae eto 
Findings that certain portions of a testamentary docu- 
ment are the products of undue influence are deter- 
minations of fact. As such, the standard of review is 
whether the findings are supported by sufficient evi- 
dence, which are not to be disturbed unless clearly 
wrong. In re Estate of Marsh ....................0005. 
The finding that a partially valid testamentary docu- 
ment is or is not to be given dispositive effect is equita- 
ble in nature and, on appeal, reviewed de novo on the 
record. Inre Estate of Marsh ........................ 
Findings of fact made by the Nebraska Workmen’s 
Compensation Court after rehearing have the effect of 
a jury verdict and will not be set aside unless clearly 
wrong. Paris v. J. A. Baldwin Mfg. Co. ............... 
Wilson Concrete Co. v. Rork .......... 0... cece eee eee 
Moore v. The Sisk Co. .... 2... coe cee eee 
Ceco Corp. v. Crocker .......... 00sec ccc cee eens 
In testing the sufficiency of evidence to support find- 
ings of the Nebraska Workmen’s Compensation Court 
after rehearing, the evidence must be considered in the 
light most favorable to the successful party. Paris v. 
J. A. Baldwin Mfg. Co. 2.00.00... cee eee eee 
Moore v. The Sisk Co. .............. 002. cee eee eee ee 
Ceco Corp. v. Crocker ......... 0... cece cece eee eee 
On appeal to this court an action in equity is reviewed 
de novo on the record, subject to the rule that where 
credible evidence is in conflict on material issues of 
fact, this court will consider that the trial court ob- 
served the witnesses and accepted one version of the 
facts over another, as well as the fact that the trial 
court viewed the premises. O’Keefe Elevator v. Sec- 
ond Ave. Properties ..............0 ccc cece eects 
Gerberding v. Schnakenberg .....................00055 
GrintivcA art. jicsicscts eg in Rein ea aye ae Cale ane bee eee 


Sasich v. City of Omaha ......................002..00.. 
Johnson v. MayS ........ 0.00. ee 
Appeals from the district court under the Employment 
Security Law, Neb. Rev. Stat. §§ 48-601 to 48-668 (Re- 
issue 1978), are reviewed by the Supreme Court de novo 
on the record made in the district court, with the duty 
to retry the issues of fact involved in the findings com- 
plained of and reach an independent conclusion thereof. 
School Dist. No. 21 v. Ochoa ..................00.02004. 
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The trial judge is in the best position to measure the at- 
mosphere at trial and gauge the probable impact an 
improper comment has on a jury. As such, the trial 
court’s determination concerning the comment will not 
be overruled unless it is clearly erroneous. State v. 
RRECEVES) 66505 oe sha act hots chee eben badd ehcaaan ends 
Where a jury is waived in a replevin action, the find- 
ings of the trial court will have the effect of a jury ver- 
dict. Morfeld v. Bernstrauch ..................2..00405 
In considering the sufficiency of the evidence to sustain 
a judgment, an appellate court must view the evidence 
in the light most favorable to the successful party. 
Morfeld v. Bernstrauch ............... 0.02 c ccc cee eae 
Our review of an order of an administrative agency, in- 
cluding the Commission of Industrial Relations, is gen- 
erally restricted to considering whether the commis- 
sion’s order is supported by substantial evidence, 
whether the commission acted within the scope of its 
statutory authority, and whether its action was arbi- 
trary, capricious, or unreasonable. Lincoln Co. Sher- 
iff’s Emp. Assn. v. Co. of Lincoln ...................... 
IBEW Local 1536 v. City of Fremont ................... 
It has long been the rule of this court that we will not 
consider errors not properly assigned. The rules of 
this court require that each error relied upon for re- 
versal must be separately stated in concise language. 
Lincoln Co. Sheriff’s Emp. Assn. v. Co. of Lincoln ..... 
A material change in circumstances, not within the 
reasonable contemplation of the parties at the time of 
the alimony award, and not accomplished by the mere 
passage of time, may constitute good cause for modifi- 
cation of a decree; our determination as to whether 
such good cause has been shown is made de novo on the 
record. Sholl v. Sholl .......... cece eee eee eee ees 
An appeal from a county board of equalization is tried 
in this court de novo as in an equity proceeding. Kear- 
ney Convention Center v. Board of Equal. ............. 
Unless an error can be considered prejudicial to the 
rights of a defendant, it may not be considered as 
ground for reversal. State v. Masters ................. 
The question of the competency of a child witness is 
measured by such child’s capabilities, intelligence, and 
understanding of the difference between truth and 
falsehood, and the determination of such competency 
rests largely in the discretion of the trial court and its 
determination in that regard will not be overturned 
absent a clear abuse of discretion. State v. Miner ..... 
The ruling of a trial court in receiving or excluding an 
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expert opinion will be reversed on appeal only when a 
clear abuse of discretion is shown. State v. Miner ..... 
A sentence in a criminal case imposed within statutory 
limits will not be overturned on appeal absent an abuse 
of discretion by the trial judge. Statev. Miner ........ 
State vi -Retiter 3... Sicseed ble token awe one cs basen des 
Error in the admission of evidence is not grounds for 
reversal of a judgment when no prejudice results from 
such error; if properly admitted evidence exists to es- 
tablish that which improperly admitted evidence also 
establishes, the error in receiving the inadmissible evi- 
dence is not grounds for reversal. State ex rel. Doug- 
las Vv. MOProw 2.00. ce cece ene bee nd eer cenenen ne eu a’ 
Determinations made by the Commission of Industrial 
Relations in accepting or rejecting claimed com- 
parables are within the field of expertise of the com- 
mission and should be given due deference. IBEW 
Local 1536 v. City of Fremont ......................... 
Guidelines used by the Commission of Industria] Rela- 
tions to be followed in using the ‘‘key job 
classification,’’ in a proceeding to determine compen- 
sation for public employees are not statutory require- 
ments and failure of evidence to strictly comply with 
guidelines does not require the Supreme Court to find 
that the action of the commission in developing the 
‘key job classification’’ was arbitrary and capricious. 
IBEW Local 1536 v. City of Fremont ................... 
In determining the sufficiency of jury instructions on 
appeal to this court, such instructions are to be read as 
a whole; and when they fairly submit the case and the 
jury could not have been misled, there is no prejudicial 
error. Kreshav. Kresha ...............0. cece cece 
Erickson v. Monarch Indus. ...................0.0 0000s 
Neither the district court nor this court is entitled to 
review the record de novo to make those enumerated 
findings required by Neb. Rev. Stat. § 53-182 (Cum. 
Supp. 1982). Rather, such reviewing courts are enti- 
tled to determine whether the findings of the Nebraska 
Liquor Control Commission are supported by substan- 
tial evidence or whether such findings were arbitrary 
or capricious. McChesney v. City of No. Platte ....... 
The failure of the Nebraska Liquor Control! Commission 
to make the findings of fact and conclusions of law pro- 
vided for in Neb. Rev. Stat. § 53-132 (Cum. Supp. 1982) 
does not make its order void, but only irregular, which 
requires a reviewing court to remand the case to the 
commission with directions to make such findings in 
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support of any order to be made. McChesney v. City of 
NOs Platt iicatie Shee end seo Gh balh oe OST eRe hes 
Ordinarily, the Nebraska Supreme Court will dispose of 
a case on appeal on the theory on which it was pre- 
sented in the lower court. Lincoln Grain v. Coopers & 
Ly Bran) % eccvccing Ais POR UE SI hal 8 LAER EE De 
The appropriate standard of review for an assignment 
of error directed at the exclusion of evidence is one of 
abuse of discretion, as the admission or exclusion of 
evidence is a matter left largely to the sound discretion 
of the trial court, which must determine the relevancy 
and possible prejudicial effect of the proffered evi- 
dence. Lincoln Grain v. Coopers & Lybrand .......... 
In determining whether and to what extent discipline 
should be imposed, it is necessary that we consider the 
nature of the offense, the need for deterring others, the 
maintenance of the reputation of the bar as a whole, the 
protection of the public, the attitude of the offender 
generally, and his present or future fitness to continue 
in the practice of law. State ex rel. NSBA v. Doerr .... 
A motion for post conviction relief cannot be used as a 
substitute for an appeal or to secure a further review of 
issues already litigated. State v. Hochstein ........... 
A defendant in a post conviction proceeding may not 
raise questions which could have been raised on direct 
appeal unless the questions are such that they would 
make the judgment of conviction void or voidable un- 
der the state or federal Constitution. State v. Hoch- 
StOM wit i ieee cote eis dig Seen eee dot. 5 edie ae a Alles nad diay esti 
One seeking post conviction relief has the burden of es- 
tablishing the basis for such relief, and the findings of 
the district court will not be disturbed on appeal unless 
they are clearly erroneous. State v. Hochstein ........ 
In a post conviction case the person challenging the 
competency of counsel has the burden of proof to es- 
tablish the incompetency of counsel, and the findings of 
the district court denying relief will not be disturbed on 
appeal unless clearly erroneous. State v. Hochstein ... 
When there is evidence in the record to support the Ne- 
braska Workmen’s Compensation Court’s finding of 
fact, we are bound by that finding. Spulakv. Estep ... 
The amount of damages sustained in a condemnation 
action is peculiarly a question of a local nature and 
ordinarily is to be determined by a jury. Where the 
evidence is conflicting, this court will not ordinarily in- 
terfere with the verdict of the jury unless it is clearly 
wrong. City of Hastings v. Peter Ellis Farms ......... 
The general rule is that when evidence is improperly 
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received but immediately ordered stricken and the jury 
is instructed to disregard it, any error is cured. City of 
Hastings v. Peter EllisFarms .................-..005. 
The review in this court of an order of the Tax Commis- 
sioner imposing a deficiency assessment for the fran- 
chise or income tax of a corporation is de novo on the 
record. PMD Investment Co. v. State ................. 
Such an order may be reversed or modified only if it is 
(a) in violation of constitutional provisions; (b) in ex- 
cess of the statutory authority or jurisdiction of the 
agency; (Cc) made upon unlawful procedure; (d) af- 
fected by other error of law; (e) unsupported by com- 
petent, material, and substantial evidence; or (f) arbi- 
trary or capricious. PMD Investment Co. v. State .... 
A divorce decree will not be modified as to custody un- 
less there has been a change of circumstances indi- 
cating that the person who has custody is unfit for that 
purpose or that the best interests of the child require 
such action. Richey v. Richey ........................ 
Although an award of custody is subject to review de 
novo, the determination of the trial court will not ordi- 
narily be disturbed on appeal unless there is a clear 
abuse of discretion or it is clearly against the weight of 
the evidence. Richey v. Richey ....................0., 
An order of the district court reversing a judgment of 
the county court in a criminal case, vacating the sen- 
tence, and remanding the cause for imposition of sen- 
tence may be reviewed under Neb. Rev. Stat. 
§ 29-2315.01 (Cum. Supp. 1982). State v. Ziemba ....... 
The findings of fact of the trial court in a proceeding 
under the Political Subdivisions Tort Claims Act will 
not be disturbed unless they are clearly wrong. 
Rodgers v. Chimney Rock P.P. Dist. .................. 
The judgment of the trial court in a law action where a 
jury has been waived has the effect of a jury verdict 
and will not be set aside unless clearly wrong. Pioneer 
Enterprises v. Edens ........... 0.0 cece cece e neces 
In determining the sufficiency of the evidence to sus- 
tain a judgment in a law action, it must be considered 
most favorably to the successful party, every contro- 
verted fact must be resolved in that party’s favor, and 
he must have the benefit of any inferences reasonably 
deducible from it. Pioneer Enterprises v. Edens ...... 
A finding with regard to causation of an injury is one 
for determination by the fact finder; it will not be set 
aside unless clearly wrong. Ceco Corp. v. Crocker .... 
As a general rule, where the record presents nothing 
more than conflicting medical testimony, this court will 
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not substitute its judgment for that of the compensation 
court. Ceco Corp. v. Crocker .................0 000200 
This court is not bound by the appellant’s assignments 
of error, but can, at its option, address issues presented 
by plain error on the part of the trial court. State v. 
Pllis. oy ecg tualoweins dace etyoa sslogiee tana dgoreland 6 a baled 
In the absence of a bill of exceptions it will be pre- 
sumed that the evidence sustained the findings of the 
trial court. The only issue that can be considered is 
whether the pleadings support the judgment. First 
Nat. Bank v. Leh) ......... 6.0 c cece cee eens ee eee eens 
On appeal to this court of an order quieting title by ad- 
verse possession, we review the record de novo without 
reference to the factual findings made in the lower 
court, giving weight to the fact, when the facts are in 
dispute, that the trial judge had the opportunity to ex- 
perience the demeanor of the witnesses and had the op- 
portunity to view the premises in dispute. Martin v. 
KOZUSZ@K., f2045.2. Sling oho ewe a eae eed ea aie ee 
Questions not presented or passed upon by the trial 
court will not be considered by this court on appeal. 
Hasenauer V. Durbin ............ 0... e cece ene 
Assumed error in the ruling on the admission of evi- 
dence which did not injuriously affect the substantial 
rights of the accused is not grounds for reversal. State 
Ve Ply mates is eine iis dara ctr se BES ie ssrtet sed Baa HN Ea ey 
This court may not substitute its judgment for that of 
the Nebraska Department of Public Welfare in deter- 
mining which method is preferable to determine a rea- 
sonable cost-related basis for reimbursing long-term 
health care facilities. Haven Home, Inc. v. Depart- 
ment of Pub. Welfare .......... ccc ccc ccc eee 
An action for dissolution of marriage is reviewed de 
novo in this court, although weight is given to the fact 
that the trial court observed the witnesses and their 
manner of testifying and accepted one version of the 
facts rather than the opposite. Pittman v. Pittman 

Shalev Shall i552 resis sa 88 oe has wie aise deers Manet se 
The findings of fact as to the voluntariness of a search 
will not be set aside on appeal unless they are clearly 
wrong. In making that determination a reviewing 
court will take into consideration the advantage of the 
trial court in having heard the oral testimony. State v. 
GaRGia oc Sonnet hy iat Gee taka Mia ghd a Late Dida t 
Where the alleged defect is not apparent on the face of 
the petition, the defect becomes an affirmative matter 
which must be raised by the party seeking the benefit 
of the defect. Smick v. Langvardt .................... 
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Before this court can consider evidence bearing upon 
an issue of fact, evidence must have been offered at the 
trial court and embodied in the bill of exceptions filed 
with this court. Smick v. Langvardt .................. 
This court will not consider questions not presented to 
or passed on by the district court, and upon appeal will 
dispose of the case upon the theory on which it was 
tried in the district court. Ingerslew v. Bartholomew . 


Appeal Bonds. 


Attorney 


Attorney 


The requirement of Neb. Rev. Stat. § 77-2407 (Reissue 
1981) to furnish a proper appeal bond in any appeal 
from an order of the Director of Administrative Serv- 
ices is mandatory and essential to confer jurisdiction of 
the proceedings on the district court, and the failure to 
do so may be objected to at any time during the course 
of the proceedings. Gesmanv. State .................. 


and Client. 

The possibility of conflict is insufficient to impugn a 
criminal conviction. In order to demonstrate a viola- 
tion of his sixth amendment rights, a defendant must 
establish that an actual conflict of interest adversely 
affected his lawyer’s performance. State v. Heathman 


Fees. 

In an action for dissolution of marriage the award of an 
attorney fee rests in the discretion of the trial court, 
taking into consideration the division of property, ali- 
mony awarded, the earning capacity of the parties, and 
the general equities of the case. Pittman v. Pittman .. 


Banks and Banking. 


1. 


When a bank accepts a deposit of funds it knows to be 
of a trust nature, and also knows that the depositor is 
without authority to deal with those funds, it distributes 
the funds to the depositor at its peril, with liability to 
the true owner of those funds. McHenry v. First Nat. 
Banke? esis decoee Riot ee ee eS eh aad GAN ap ee 
A national bank is a body corporate brought into exist- 
ence under federal legislation, and is an instrumen- 
tality of the federal government. Cattle Brokers v. 
Billings) i2 etc seced ois os pet ee ee ba eS belo 


Blood, Breath, and Urine Tests. 


A motorist’s subsequent offer to take the blood alcohol 
test previously refused does not nullify or cure such 
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driver's initial refusal to take the test requested by the 
arresting officer. Hoyle v. Peterson .................. 


Boundaries. 


The placement of a fence within one’s boundary line does 


not lead to the relinquishment of ownership of lands 
outside the fence, without an additional showing that 
those lands outside the fence have been used by the 
neighboring landowner under a claim of ownership for 
the requisite period of time. Martin v. Kozuszek ...... 


Breach of Warranty. 


1. 


Burglary. 
Evidence of any act of physical force, however slight, 


To establish a breach of the implied warranty of mer- 
chantability arising under Neb. U.C.C. § 2-314 (Reissue 
1980), there must be proof that there was a deviation 
from the standard of merchantability at the time of 
sale and that such deviation caused the plaintiff’s 
injury both proximately and in fact. O’Keefe Elevator 
v. Second Ave. Properties ............0... 00... eee 
To establish a breach of the implied warranty of fitness 
for a particular purpose arising under Neb. U.C.C. 
§ 2-315 (Reissue 1980), there must be proof that the 
seller had reason to know of the buyer’s particular pur- 
pose; that the seller had reason to know the buyer was 
relying on the seller’s skill or judgment to furnish ap- 
propriate goods; and that the buyer did, in fact, rely 
upon the seller’s skill or judgment. O’Keefe Elevator 
v. Second Ave. Properties ...................0.. 20000 ee 


by which the obstruction to entering is removed is suffi- 
cient to prove a breaking. State v. Classen ........... 


Cases Disapproved. 


State v. Feagin, 196 Neb. 261, 242 N.W.2d 124 (1976), and 


State v. Prichard, 215 Neb. 488, 339 N.W.2d 748 (1983), 


disapproved in part. State v. Ziemba ................. 
Child Custody. 
1. A divorce decree will not be modified as to custody un- 


less there has been a change of circumstances indicat- 
ing that the person who has custody is unfit for that 
purpose or that the best interests of the child require 
such action. Richey v. Richey ..............-......--- 
Although an award of custody is subject to review de 
novo, the determination of the trial court will not ordi- 
narily be disturbed on appeal uniess there is a clear 
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abuse of discretion or it is clearly against the weight of 
the evidence. Richey v. Richey .....................7. 565 
3. Although it is generally sound public policy to keep 
children together in the custody of one parent when 
possible, considerations of public policy do not, in all 
cases, prevent dividing of custody so that each parent 
may have custody of a child or children. Richey v. 
RACHKEY® Sects palais ete 6.56 abialatidie ta oP Ace ee OR Age eave atsecds 565 
4. Where the custody of a minor child is involved in a 
habeas corpus action, the custody of the child is to be 
determined by the best interests of the child, with due 
regard for the superior rights of a fit, proper, and suit- 
able parent. Friedrichsen v. Koehn ................... 628 


Child Support. 

1. The remarriage of a father does not relieve him of child 
support obligations fixed by a divorce decree. State v. 
FREUtOT Spies ethers ih ateeeeotvactine ese ia pau ia wo ata eaeddaa taeda big 325 

2. Article I, § 20, of the Nebraska Constitution, which pro- 
vides that one shall not be imprisoned for debt in any 
civil action on mesne or final process, unless in cases of 
fraud, does not prohibit the imprisonment of one who 
refuses to obey a court order to support his children. 
State:v. Reuter csi cics ee gs cons taatawea eerie e oe adie 325 

3. A sentence of imprisonment for the failure to support 
one’s children as ordered by a court does not violate the 
eighth amendment to the U.S. Constitution and article 
I, § 9, of the Nebraska Constitution, both of which pro- 
hibit the infliction of ‘‘cruel and unusual’’ punishment. 
State v. Reuter .......... 0. cece eee ence eens 325 

4. Itis in the best interests of the children that the amount 
set for child support in the decree remain constant 
without reduction based on supposition of an event that 
may or may not take place in the future. Shald v. 
Shale. wir ef Ses eh ote Bede d cane mila a Guseal le Lei awie eee 897 


Claims. 

1. Prejudgment interest is recoverable upon the fore- 
closure of a mechanic’s lien if the claim is liquidated. 
O’Keefe Elevator v. Second Ave. Properties ........... 170 

2. A claim is liquidated when there is no reasonable con- 
troversy as to either the right to recover or as to the 
amount of such recovery. O’Keefe Elevator v. Second 
Ave. Properties? 2c... 54.954 32088 onde Pees Ae oot 170 


Collateral Attack. 
A judgment is not subject to collateral attack unless that 


956 


INDEX 


attack rests upon a lack of jurisdiction over the parties 
or of the subject matter. State v. Reuter .............. 


Collateral Estoppel. 


Collateral estoppel may be applied where an identical 


issue was decided in a prior action, there was a judg- 
ment on the merits which was final, the party against 
whom the doctrine is to be applied is a party or is in 
privity with the party to the prior action, and there was 
an opportunity to fully and fairly litigate the issue in 
the prior litigation. State ex rel. Douglas v. Morrow .. 


Commission of Industrial Relations. 


1. 


In selecting employment units in reasonably similar la- 
bor markets for the purpose of comparison as to wage 
rates and other benefits, the question is whether, as a 
matter of fact, the units selected for comparison are 
sufficiently similar and have enough like characteris- 
tics or qualities to make comparison appropriate. 
Lincoln Co. Sheriff’s Emp. Assn. v. Co. of Lincoln ..... 
There are strong policies in favor of using an array of 
comparable Nebraska employers rather than using em- 
ployers from outside the State of Nebraska, when an 
appropriate array for that purpose within the state 
exists. Lincoln Co. Sheriff’s Emp. Assn. v. Co. of Lin- 
COM! jase Gaertn ak ee ans aie? eee tin ceed Lt aan ae 
Where it is alleged that economic dissimilarities exist 
which have a bearing on prevalent wage rates, the bur- 
den is on the party making that allegation to establish 
the bearing of any such economic dissimilarities on 
prevalent wage rates. Lincoln Co. Sheriff's Emp. 
Assn. v. Co. of Lincoln .......00...0 0. eee eee 
The Commission of Industrial Relations is an adminis- 
trative agency within the purview of the Administra- 
tive Procedures Act. Lincoln Co. Sheriff’s Emp. Assn. 
VCO: OF LINCOM) 65264 ied ois oe cere ren abe Eee weet ah 
Our review of an order of an administrative agency, in- 
cluding the Commission of Industrial Relations, is gen- 
erally restricted to considering whether the commis- 
sion’s order is supported by substantial evidence, 
whether the commission acted within the scope of its 
statutory authority, and whether its action was arbi- 
trary, capricious, or unreasonable. Lincoln Co. Sher- 
iff’s Emp. Assn. v. Co. of Lincoln ...................0.. 
IBEW Local 1536 v. City of Fremont ................... 
The burden is on the moving party in a Neb. Rev. Stat. 
§ 48-818 (Cum. Supp. 1982) case to demonstrate that ex- 
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isting wages are not comparable to the prevalent wage 
rate. IBEW Local 1536 v. City of Fremont ............ 
Determinations made by the Commission of Industrial 
Relations in accepting or rejecting claimed compara- 
bles are within the field of expertise of the commission 
and should be given due deference. IBEW Local 1536 
vieClty Of Fremont) so. 02 sncci seein eee s eaieseiens ens 
With regard to a determination of conditions of employ- 
ment under Neb. Rev. Stat. § 48-818 (Cum. Supp. 1982), 
the Commission of Industrial Relations will enter an or- 
der either adjusting the condition of employment or 
find a subject city’s condition to be lesser or greater 
than the prevalent, and adjust the overall compensa- 
tion accordingly, if, in the compared-to cities, the exact 
content of a condition of employment is clear from the 
total evidence. IBEW Local 1536 v. City of Fremont 

Experience and longevity are proper matters to be con- 
sidered in determining the wages to be paid to employ- 
ees within the same job classification. IBEW Local 
1536 v. City of Fremont .............. 000002. .c cece 
Where the employer has a large number of job classifi- 
cations, but established lines of progression and estab- 
lished relationships between lines of progression, ‘‘key 
classifications’? may be utilized to establish wages for 
all classes, provided reasonable requirements of preva- 
lence and relevance are met. IBEW Local 1536 v. City 
OLFTeMON 205.53: 6509 ie ah ea aes dated Ge 
Guidelines used by the Commission of Industrial Rela- 
tions to be followed in using the ‘‘key job classifica- 
tion,’’ in a proceeding to determine compensation for 
public employees are not statutory requirements and 
failure of evidence to strictly comply with guidelines 
does not require the Supreme Court to find that the ac- 
tion of the commission in developing the ‘‘key job clas- 
sification’ was arbitrary and capricious. IBEW Local 
1536 v. City of Fremont ...........0...........02-2000, 
In a proceeding before the Commission of Industrial 
Relations, the hearing performs a truth-seeking func- 
tion in settling controversies between the parties. It 
runs contrary to that function to suggest that un- 
favorable evidence in the form of an expert’s opinion 
may be kept from either party in the interest of justice 
and to prevent prejudice. IBEW Local 1536 v. City of 
FYPG Ont aes es gett eS Se ens Fa oie oeoite n dee ees do 
The authority of the Commission of Industrial Rela- 
tions is limited to that granted to it by legislative act, 
and such authority, when granted, must be narrowly 
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construed. Transport Workers v. Transit Auth. of 
OMAN: cag ete heeled Began es adeno Meee OF 
In an appropriate case the Commission of Industrial 
Relations may enter temporary orders affecting the 
wages, hours, and terms and conditions of employment 
of an employee pending the resolution of a labor dis- 
pute, and its authority under the act is not limited to 
preventing the discharge of an employee by the em- 
ployer. Transport Workers v. Transit Auth. of Omaha 


Complaints. 


A complaint charging second or third offense driving 
while intoxicated should allege the facts upon which the 
State relies to establish that the offense charged is a 
second or third offense. State v. Ziemba .............. 


Confessions. 


1. 


To be admissible, a statement or confession must be 
free and voluntary. It must not be extracted by any di- 
rect or implied promises or inducements, however 
slight. State v. Mayhew .............. 0... cece eee eee 
A promise by a county attorney to an accused to recom- 
mend a concurrent sentence if an accused gives a state- 
ment or makes a confession is such an improper in- 
ducement as to render the resulting statement or con- 
fession inadmissible. Statev. Mayhew ............... 


Conflict of Interest. 


The possibility of conflict is insufficient to impugn a 
criminal conviction. In order to demonstrate a viola- 
tion of his sixth amendment rights, a defendant must 
establish that an actual conflict of interest adversely 
affected his lawyer's performance. State v. Heathman 


Consideration. 


1. 


There is a sufficient consideration for a promise if 
there is any benefit to the promisor or any detriment to 
the promisee. A benefit need not necessarily accrue to 
the promisor if a detriment to the promisee is present, 
and there is a consideration if the promisee does any- 
thing legal which he is not bound to do or refrains from 
doing anything which he has a right to do, whether or 
not there is any actual loss or detriment to him or 
actual benefit to the promisor. Hasenauer v. Durbin .. 
Hyde v. Shapiro ........ 0... eee eee 
A valuable consideration to support a contract need not 
be one translatable into dollars and cents; it is suffi- 
cient if it consists of the performance, or promise 
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thereof, which the promisor treats and considers of 
value tohim. Hyde v. Shapiro ........................ 


Constitutional Law. 


1. 


A litigant who invokes the provisions of a statute in 
appealing the action of a county superintendent in dis- 
solving and merging a Class I school district may not 
challenge that statute’s validity nor seek the benefit of 
such statute and in the same action and at the same 
time question its constitutionality. In re Dissolution of 
School Dist. No. 22 2.0... eee ees 
By the very nature of a presentence investigation, it is 
necessary to rely to a great extent upon hearsay infor- 
mation, and it is not constitutionally required that the 
person convicted be allowed to confront all those who 
might give information to be used by the sentencing 
court. State v. Reeves ........... 0... eee eee 
Jury sentencing in capital cases is not constitutionally 
required. State v. Reeves .....................00000.. 
Neb. Rev. Stat. § 29-2523(1)(d) (Reissue 1979), as inter- 
preted by the decisions of this court, is not unconstitu- 
tionally vague. State v. Reeves ....................05. 
A privately owned automobile may not be removed 
from private property without the consent of its owner 
by order of a police officer unless there are exigent cir- 
cumstances requiring removal, or the officer has a 
search warrant. Morfeld v. Bernstrauch ............. 
The Nebraska Constitution requires that taxes must be 
levied by valuation uniformly and proportionately on 
all tangible property. Kearney Convention Center v. 
Board of Equal. .......... 0.00. cece cence eee 
Article I, § 20, of the Nebraska Constitution, which pro- 
vides that one shall not be imprisoned for debt in any 
civil action on mesne or final process, unless in cases of 
fraud, does not prohibit the imprisonment of one who 
refuses to obey a court order to support his children. 
State:v. Reuter. 2.25 43.4)bccaiilea napa died setateneks 
A sentence of imprisonment for the failure to support 
one’s children as ordered by a court does not violate the 
eighth amendment to the U.S. Constitution and article 
I, § 9, of the Nebraska Constitution, both of which pro- 
hibit the infliction of ‘‘cruel and unusual’’ punishment. 
State v. Reuter ........ 2... ccc ccc cece eee eeae 
Where a statute is susceptible of two constructions, 
under one of which the statute is valid, while under the 
other it is unconstitutional or of doubtful validity, that 
construction which gives it validity should be adopted. 
Doak v. Milbauer ...........0. ccc ccc cee eee ee 
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Constitutional or statutory provisions, absent an in- 
firmity in the law itself, govern what is the public poli- 
cy. Where the lawmaking power speaks on a particu- 
lar subject, over which it has constitutional authority to 
speak, the public policy in such a case is what the stat- 
ute provides. Haakinson & Beaty Co. v. Inland Ins. Co. 
As a general rule, courts cannot declare agreements or 
acts authorized by statute to be contrary to public 
policy unless the courts are first prepared to determine 
that the statute authorizing the act is itself unconstitu- 
tional. Haakinson & Beaty Co. v. Inland Ins. Co. ...... 
The possibility of conflict is insufficient to impugn a 
criminal conviction. In order to demonstrate a viola- 
tion of his sixth amendment rights, a defendant must 
establish that an actual conflict of interest adversely 
affected his lawyer's performance. State v. Heathman 
Administrative agency classifications are constitu- 
tional where no constitutionally protected right of 
status is significantly impaired, and where the classifi- 
cation bears a rational relationship to a legitimate 
state interest. Haven Home, Inc. v. Department of 
Pubs Welfare. scien HG Ses eine eae oe as we ad 
Nebraska’s franchise tax, Neb. Rev. Stat. § 77-2734(2) 
(Cum. Supp. 1982), insofar as it is a tax on interest 
from federal obligations, is a discriminatory tax, con- 
trary to federal law, and, therefore, invalid. State ex 
rel. Douglas v. Karnes ............. 0.0... cece cece 
Relief under the Post Conviction Act is limited to cases 
in which there was a denial or infringement of the 
rights of the prisoner such as to render the judgment 
void or voidable under the Constitution of Nebraska or 
the Constitution of the United States. State v. Pierce .. 
As a general rule, retroactive operation of a decision 
overruling a prior case is not required by constitutional 
provisions. State v. Pierce .......... 0. cece eee ene 
Decisions of this court, although later overruled, may 
nonetheless remain the law for intermediate transac- 
tions. State v. Pierce .............. 0... 
Under the provisions of the Constitution of the United 
States or the State of Nebraska, the right of a speedy 
trial is relative and depends upon circumstances, and 
is not denied where delay is satisfactorily explained by 
government and the defendant was brought to trial as 
soon as was reasonably possible. State v. MeNitt ..... 
Neb. Rev. Stat. § 50-201 (Cum. Supp. 1982) does not vio- 
late the constitutionally mandated separation of legisla- 
tive, executive, and judicial powers found in article II, 


426 


426 


609 


731 


750 


792 


792 


792 


837 


20. 


21. 


22. 


23. 


24. 


25. 


26. 


27. 


28. 


29. 


30. 


INDEX 


§ 1, of the Nebraska Constitution. State ex rel. Douglas 
Vs BOCrmannn 56 3522ies ee eisai ts, OE eile eases nalatelalene hue aces 
A legislative statement that an enactment is within the 
constitutional exercise of the Legislature’s power does 
not violate the constitutionally mandated separation of 
legislative, executive, and judicial powers found in arti- 
cle II, § 1, of the Nebraska Constitution. State ex rel. 
Douglas v. Beermann ..............0 0.0.6 
Neb. Rev. Stat. § 50-202 (Cum. Supp. 1982) does not vio- 
late article III, § 7, of the Nebraska Constitution. State 
ex rel. Douglas v. Beermann ..................-.....42 
Constitutional provisions are not open to construction 
as a matter of course. State ex rel. Douglas v. Beer- 
MAN ifthe ey ote HEL aie amnn dan penunnd. PRR Rs 
Before rules of construction become available in re- 
gard to a constitutional provision, it must be demon- 
strated that the meaning of the provision is not clear 
and that the intent of the people in adopting the provi- 
sion can be determined only by construction. State ex 
rel. Douglas v. Beermann .....................-00000.0. 
The words and terms of a constitutional provision are 
to be interpreted and understood in their most natural 
and obvious meaning, unless the subject indicates or 
the text suggests that they have been used in a techni- 
cal sense. State ex rel. Douglas v. Beermann ......... 
The word ‘‘pay,’’ as used in article III, §7, of the Ne- 
braska Constitution, means wages, remuneration, com- 
pensation, or fees. State ex rel. Douglas v. Beermann 
The word ‘‘perquisite,’’ as used in article III, § 7, of the 
Nebraska Constitution, means a gain or profit made in- 
cidentally from the office of legislator, in addition to 
regular salary. State ex rel. Douglas v. Beermann .... 
Ordinarily, executive construction of a constitutional 
provision, long acquiesced in by the Legislature, is enti- 
tled to substantial weight in determining the meaning 
of the provision. State ex rel. Douglas v. Beermann ... 
A presumption of constitutionality attaches to legisla- 
tive enactments, and a reasonable legislative interpre- 
tation of a constitutional provision which has a doubtful 
meaning should be adopted by this court. State ex rel. 
Douglas v. Beermann ............ 00. .c cee cece eens 
The touchstone in determining the meaning of ambigu- 
ous constitutional language is to discover and give ef- 
fect to the intent of the framers of the Constitution and 
the people in adopting it. State ex rel. Douglas v. Beer- 
AMIN oii gee Be go Raa a eee ehhh ar, Meal Be ytd 
In appropriate circumstances the Constitutiom allows a 
properly limited search and seizure on facts that do not 
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constitute probable cause to arrest or to search for con- 
traband or evidence of acrime. State v. DeJesus ..... 


Constitutional Rights. 


Defendants are entitled. to be informed of the nature of 
the charges against them, the right to assistance of 
counsel, the right to confront witnesses against them, 
the right to a jury trial where otherwise authorized, 
and the privilege against self-incrimination. State v. 
N@@) 2. tie ee yey t alee fh eens nated Doeeia Me haet OS aeatehe Fag 


Construction Contracts. 


1. 


Contempt. 
1. 


Substantial performance is shown in a building con- 
tract when all of the essentials necessary to the full ac- 
complishment of the purposes for which the thing con- 
tracted for has been constructed and performed with 
such an approximation to complete performance that 
the owner obtains substantially what is called for by 
the contract. Pioneer Enterprises v. Edens ........... 
In building and construction contracts, in the absence 
of an express agreement to the contrary, it is implied 
that the building will be erected in a reasonably good 
and workmanlike manner and will be reasonably fit for 
the intended purpose. Pioneer Enterprises v. Edens 


One who is in privity with an enjoined party and also 
has knowledge of the injunction, or one who aids and 
abets the violation of the injunction, is subject to the 
contempt powers of the court. In re Contempt of Liles 
A contempt sanction which aims to compel future 
obedience to the court’s orders and decrees is condi- 
tioned upon the contemner’s continued noncompliance 
and is coercive in nature. In re Contempt of Liles ..... 
A punitive contempt sanction is absolute and not sub- 
ject to mitigation if the contemner alters his future con- 
duct toward the court. In re Contempt of Liles ........ 
A coercive contempt sanction is not final and therefore 
not appealable; it is subject to collateral attack by 
habeas corpus. In re Contempt of Liles ............... 
A punitive contempt sanction takes on the aspects of a 
final order or an order affecting a substantial right is- 
sued in a special proceeding and is appealable. In re 
Contempt of Liles .........00 00.2 
One committed to jail in order to coerce compliance 
with a court order is entitled neither to have the sanc- 
tion stayed nor to bail pending the outcome of his at- 
tack on the order. In re Contempt of Liles ............ 
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Contractors and Subcontractors. 


1. 


Contracts. 
1. 


A contractor cannot delegate its duty to provide safe 
electrical wiring by employing a subcontractor to per- 
form the electrical work. Erickson v. Monarch Indus. 

A contractor who creates a dangerous condition which 
is latent and not discoverable by reasonable inspection 
is not relieved of liability by acceptance of the work by 
the owner. Erickson v. Monarch Indus. ............... 


Substantial performance must be shown before an ac- 
tion on the contract can be brought. Lange Bldg. & 
Farm Supply v. Open Circle ‘‘R” ..................000. 
There is substantial performance of a building contract 
where all of the essential elements necessary to the full 
accomplishment of the purposes for which the thing 
contracted for has been constructed and performed 
with such an approximation to complete strict perform- 
ance that the owner obtains substantially what is called 
for by the contract. Lange Bldg. & Farm Supply v. 
Open Circle "RY yess chs Mie Gad ba saa y tidings elaine 
Where one is claiming the estate of a deceased person 
under an alleged oral contract, the evidence of the 
agreement and its terms must be clear, satisfactory, 
and unequivocal. In re Estate of Nicholson ........... 
Evidence of declarations of a deceased person concern- 
ing a parol contract does not amount to direct proof of 
the facts claimed to have been admitted by those 
declarations. Such evidence, when not supported by 
other evidence, is generally entitled to but little weight. 
In re Estate of Nicholson ............ 0... ccc eee eee 
As a general rule, courts cannot declare agreements or 
acts authorized by statute to be contrary to public poli- 
cy unless the courts are first prepared to determine 
that the statute authorizing the act is itself unconstitu- 
tional. Haakinson & Beaty Co. v. Inland Ins. Co. ...... 
It has long been the law, in both this jurisdiction and 
elsewhere, that the law of the state is an inherent part 
of every contract and that every contract is made with 
reference to and subject to the existing law, and every 
law affecting the contract is read into and becomes a 
part thereof. Haakinson & Beaty Co. v. Inland Ins. Co. 
A third-party beneficiary’s rights depend upon, and are 
measured by, the terms of the contract between the 
promisor and promisee. The right of a third party 
benefited by a contract to sue thereon rests upon the 
liability of the promisor, which must affirmatively ap- 
pear from the language of the instrument when prop- 
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erly interpreted or construed; and the liability so ap- 
pearing cannot be extended or enlarged on the ground 
alone that the situation and circumstances of the par- 
ties justify or demand further or other liability. It has 
been said that before the beneficiary may accept the 
benefits of the contract, he must accept all of its im- 
plied, as well as express, obligations. Haakinson & 
Beaty Co. v. Inland Ins. Co. ..............000.0. eee 
If negotiations between the parties result in an agree- 
ment which is reduced to writing, the written agree- 
ment is the only competent evidence of the contract in 
the absence of fraud, mistake, or ambiguity. Seder- 
strom Vv. Burge: 22... .cese ccc ck eee ide be eee aad os 
Oral testimony is not admissible under the ambiguity 
exception to the parol evidence rule to establish an un- 
derstanding at variance with the plain terms of the 
written instrument. Sederstrom v. Burge ............. 
Where a written contract between the claimant and al- 
leged employer exists, which not only denominates the 
relationship as that of independent contractor but also 
describes that kind of relationship, and nothing in the 
manner of performance by the parties is inconsistent 
with the relationship described, then the independent 
contractor is, as a matter of law, bound by the contract 
and is not to be deemed an employee within the mean- 
ing of the workmen's compensation statutes. Spulak v. 
HStep peice nts in fa hd ee Laine eae deals sae are ate 
There is implied in every contract for work or services 
a duty to perform it skillfully, carefully, diligently, and 
in a workmanlike manner. Pioneer Enterprises v. 
gfe (-) | |: ee ene ere aS 
A contract complete in itself will be conclusively pre- 
sumed to supersede and discharge another one made 
prior thereto between the same parties concerning the 
same subject matter where the terms of the latter are 
inconsistent with those of the former so that they can- 
not subsist together. Hasenauer v. Durbin ............ 
There is a sufficient consideration for a promise if 
there is any benefit to the promisor or any detriment to 
the promisee. A benefit need not necessarily accrue to 
the promisor if a detriment to the promisee is vresent, 
and there is a consideration if the promisee does any- 
thing legal which he is not bound to do or refrains from 
doing anything which he has a right to do, whether or 
not there is any actual loss or detriment to him or ac- 
tual benefit to the promisor. Hasenauer v. Durbin .... 
Hyde'v.. Shapiro .0i.2 sane nen Besa e ea leas tw eS 
A valuable consideration to support a contract need not 
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be one translatable into dollars and cents; it is suffi- 
cient if it consists of the performance, or promise 
thereof, which the promisor treats and considers of 
value to him. Hyde v. Shapiro ....................005. 


Contribution. 


There can be no contribution between a host driver and 


the driver of the other vehicle where the guest statute 
would preclude a judgment in favor of the guest pas- 
senger against the host driver. Teegerstrom v. H. J. 
Jeffries Truck Line ............ 0... cece eee eee nee 


Controlled Substances. 


1. 


Evidence that a defendant had constructive possession 
of a drug with knowledge of its presence and its charac- 
ter as a controlled substance is sufficient to support a 
finding of possession and to sustain a conviction for 
unlawful possession. State v. Garcia ................. 
Constructive possession may be proved by direct or cir- 
cumstantial evidence and may be shown by the ac- 
cused’s proximity to the substance at the time of the ar- 
rest or by a showing of dominion over the substance. 
State Vv. Garcia son eyes deere eee e eed ase aa weed Bens 
Constructive possession may be proven by ownership, 
dominion, or control over the contraband itself, coupled 
with the intent to exercise control over the same. State 
Vie GARCIA oe rc cae tine Sh ace shee he Soa hoe WN ea ecg Agate ak 


Conversion. 


1, 


Two parties can convert the same property if both 
wrongfully exercise dominion over it which is inconsist- 
ent with the rights of the true owner. Bryant Heating 
v. United States Nat. Bank ............. 00. c cece eee 
A negotiable instrument can be the subject of conver- 
sion. Bryant Heating v. United States Nat. Bank ...... 
One who takes possession of the personal property of 
another by purchase from a person having no authority 
from the true owner to dispose of it commits conver- 
sion. Bryant Heating v. United States Nat. Bank ...... 
A conversion of goods is any unauthorized or wrongful 
act of dominion exerted over another’s personal prop- 
erty which deprives the owner of his property perma- 
nently or for an indefinite period of time. B. E. Imple- 
ment Co. v. Valley Farm ............ 06.0 c ences 


Convictions. 


In determining the sufficiency of the evidence to sustain a 


conviction, it is not the province of this court to resolve 
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conflicts in the evidence, pass on the credibility of wit- 
nesses, or weigh the evidence. Such matters are for 
the trier of fact, and the verdict must be affirmed if, 
taking the view most favorable to the State, there is 
sufficient evidence to support it. State v. Thielen ..... 
State:vi/MineK ..fccekee orig aia wed cantatas gar as sinus dah wee 


Corporations. 


1. 


Pursuant to the provisions of Neb. Rev. Stat. 
§ 77-2734(2) (Reissue 1981), there is imposed a fran- 
chise tax on each corporation doing business in this 
state, measured by its entire net income which, for pur- 
poses of this section, is determined by taking the tax- 
payer’s federal taxable income derived from sources 
within the State of Nebraska as determined pursuant to 
statute, which is then apportioned in accordance with 
Neb. Rev. Stat. §§ 77-2735 to 77-2749 (Reissue 1981). 
Kellogg Company v. Herrington .................00000s 
In computing a taxpayer's property values, payroll, 
and sales for purposes of computing its franchise tax 
under Neb. Rev. Stat. §§ 77-2735 to 77-2749 (Reissue 
1981), the state must consider the values of the tax- 
payer’s property worldwide, as well as its worldwide 
payroll and sales. Kellogg Company v. Herrington 

For purposes of Neb. Rev. Stat. § 77-2743 (Reissue 
1981), the taxpayer’s entire taxable income must be as 
defined by Neb. Rev. Stat. § 77-2734(2) (Reissue 1981), 
which limits it to the taxpayer’s federal taxable in- 
come. This includes dividends and interest and fees 
paid to it by its foreign subsidiaries, but does not in- 
clude the income of its foreign subsidiaries. The prop- 
erty factor, payroll factor, and sales factor must in- 
clude the taxpayer’s worldwide items. Kellogg Com- 
pany v. Herrington .............. 0.2 ccc eee ees 
The review in this court of an order of the Tax Commis- 
sioner imposing a deficiency assessment for the fran- 
chise or income tax of a corporation is de novo on the 
record. PMD Investment Co. v. State ................. 
Such an order may be reversed or modified only if it is 
(a) in violation of constitutional provisions; (b) in ex- 
cess of the statutory authority or jurisdiction of the 
agency; (c) made upon unlawful procedure; (d) af- 
fected by other error of law; (e) unsupported by com- 
petent, material, and substantial evidence; or (f) arbi- 
trary or capricious. PMD Investment Co. v. State .... 
The purpose of the combined or unitary apportionment 
method of reporting is to permit a fair determination of 
the portion of business income that is attributable to 


119 
309 


138 


138 


138 


553 


553 


10. 


Courts. 


INDEX 


business activity within the state by the reporting 
member of the unitary group. PMD Investment Co. v. 
States « Asactecnty salinene ea taues bokeh HOLS Donde dea gia ae ee OE 
A unitary business operation is one in which there is a 
high degree of interrelationship and interdependence 
between, typically, one corporation, which generally is 
a parent corporation, and its corporate subsidiaries or 
otherwise associated corporations, which group is 
usually engaged in multistate, and in some cases in in- 
ternational, business operations. PMD Investment Co. 
Ver State: acess are tae eGine oe Ie aie he adn eae 
The Nebraska Revenue Act of 1967, as amended, Neb. 
Rev. Stat. §§ 77-2701 et seq. (Reissue 1981), authorizes 
the use of the combined or unitary apportionment 
method of reporting to determine the income of a cor- 
poration engaged in a unitary business operation. 
PMD Investment Co. v. State .....................004. 
The fact that a taxpayer uses a method of separate ac- 
counting is not binding on the state if in fact the tax- 
payer is engaged ina unitary business operation. PMD 
Investment Co. v. State ........ 02... 
Neb. Rev. Stat. § 25-408 (Reissue 1979) requires, with 
certain exceptions, that an action against a foreign cor- 
poration be brought in any county in which there may 
be property of or debts owing to said defendant, or 
where said defendant may be found. Cattle Brokers v. 
Billings sve soe deal das, batt rmlateery ee pied aa ewe oe 


On remand by this court the trial court has no alterna- 
tive but to follow the directions given. Jameson v. 
NEISON 6 eschececcng acess Cece aehce agit Sadek e eeeeed cepa DOL le 
A district court has no authority or power to vacate a 
judgment after term except for the reasons and within 
the time limited in Neb. Rev. Stat. § 25-2001 (Reissue 
1979). State ex rel. Birdine v. Fuller .................. 
The common law is inseparably identified with the de- 
cisions of the courts and can be determined only from 
such decisions in former cases bearing upon the subject 
under inquiry, and absent controlling decisions from 
state courts, precedents in other jurisdictions become 
persuasive. Kreshav. Kresha .....................00. 
A trial court may modify or vacate its judgments with- 
in the term, but the power to do so rests in the sound 
legal discretion of the court and may not be done arbi- 
trarily. Sargent Feed & Grainy. Anderson ........... 
The discretion of a trial court to modify or vacate its 
judgments within the term is a judicial discretion 


967 


553 


553 


553 


553 


845 


26 


86 


377 


968 


10. 


11. 


12. 


13. 


14. 


INDEX 


which is subject to review. Sargent Feed & Grain v. 
ANAELSON 2 hues eee Sue Cee aal saw wee Pee ga ca ee 
A party which has secured a judgment is entitled to re- 
tain that judgment, and it may not be set aside in the 
absence of a sound legal reason for doing so. Sargent 
Feed & Grain v. Anderson ..............-...0 cee eevee 
It is the duty of the courts to prevent abuse of process, 
unnecessary delays, and dilatory and frivolous pro- 
ceedings in the administration of justice. Sargent 
Feed & Grain v. Anderson ...............2 20.0 eee eeee 
Aetna Cas. & Surety Co. v. Dickinson .................. 
This court will not tolerate or reward a course of con- 
duct deliberately designed to disrupt the orderly ad- 
ministration of justice. Sargent Feed & Grain v. An- 
GELSON) 3 bce eek eh in bakdaees pene Pete ee os Soha vai 
Aetna Cas. & Surety Co. v. Dickinson .................. 
AS a general rule, courts cannot declare agreements or 
acts authorized by statute to be contrary to public 
policy unless the courts are first prepared to determine 
that the statute authorizing the act is itself unconstitu- 
tional. Haakinson & Beaty Co. v. Inland Ins. Co. ...... 
The powers of the court in a divorce action are statu- 
tory. Unless the source of the power is found in the 
statute, a court is without authority to exercise it. 
Randall v. Randall .............. 0 eee 
An order of the district court reversing a judgment of 
the county court in a criminal case, vacating the sen- 
tence, and remanding the cause for imposition of sen- 
tence may be reviewed under Neb. Rev. Stat. 
§ 29-2315.01 (Cum. Supp. 1982). State v. Ziemba ....... 
The provisions of Neb. Rev. Stat. § 25-2002 (Reissue 
1979) apply only to a modification of a judgment en- 
tered at a subsequent term. The law is clear that dur- 
ing the term the trial court has the inherent power to 
modify its judgment and no petition or summons is re- 
quired. Hyde v. Shapiro .....................2..0..04. 
Our law is clear that, absent an abuse of discretion, a 
court has the inherent power to vacate or modify its 
own judgment at any time during the term at which 
those judgments are pronounced and such power exists 
entirely independent of any statute. Hyde v. Shapiro 
Neb. Rev. Stat. §§ 25-408 and 25-409 (Reissue 1979) re- 
quire the court in which an action has been improperly 
brought under the venue provisions of those statutes to 
transfer the case upon timely motion by a defendant. 
Cattle Brokers v. Billings .......................0..44. 
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Criminal Law. 


1. 


10. 


11. 


12. 


Unless there is specific material in a document neces- 
sary to the presentation of a defense or helpful to a de- 
fendant in mitigating his sentence, such a document 
need not be disclosed to a defendant personally, if harm 
to others is a possible result. State v. Clark ........... 
The refusal by the trial court to permit the introduction 
of cumulative evidence is not error and does not entitle 
a defendant to a new trial, absent a showing of an 
abuse of discretion. State v. Lee ...................... 
The kidnapping statute, Neb. Rev. Stat. § 28-313 
(Reissue 1979), and the false imprisonment in the first 
degree statute, Neb. Rev. Stat. § 28-314 (Reissue 1979), 
define separate offenses. State v. Miller .............. 
When an act violates more than one criminal statute, 
the State may prosecute under either criminal statute 
so long as it does not discriminate against any class of 
defendants. State v. Miller ......................0004. 
The ‘‘evidence of other crimes’’ rule is one of rele- 
vance. State v. Coca .......... 0. eee eee 
As a general proposition, evidence of crimes commit- 
ted by the accused other than that with which he is 
charged is not admissible. State v. Coca .............. 
It is competent for the prosecution to put in evidence all 
relevant facts and circumstances which tend to estab- 
lish any of the constituent elements of the crime with 
which the accused is charged, even though such facts 
and circumstances may prove or tend to prove that he 
committed other crimes. State v. Coca ............... 
Evidence of other crimes is admissible where there are 
unique, almost ‘‘signature-like’’ similarities between 
them and the offense charged or the evidence is other- 
wise so related in time, place, and circumstances to the 
offense charged as to have substantial probative value 
in determining the guilt of the accused. State v. Coca 
Balancing the need for ‘other-crimes’’ evidence 
against the possible prejudice to the accused is within 
the discretion of the trial court. State v. Coca ......... 
Proof of guilty knowledge may be made by evidence of 
acts, declarations, or conduct of the accused from 
which the inference may be fairly drawn that he knew 
of the existence and nature of the narcotics at the place 
where they were found. State v. Coca ................ 
To possess a narcotic drug means to have actual con- 
trol, care, and management of, and not a nassing con- 
trol, fleeting and shadowy in its nature. State v. Coca 
In criminal law, motive is that which leads or tempts 
the mind to indulge in acriminalact. State v. Coca ... 


969 


49 


63 


72 


72 


76 


76 


76 


76 


76 


76 


76 


76 


970 


13. 


14. 


15. 


16. 


17. 


18. 


19. 


20. 


21. 


INDEX 


The intent with which an act is done is purely a mental 
process and difficult to establish by direct proof. It is 
generally a conclusion that must be drawn after a con- 
sideration of the actions of the defendant viewed in the 
light of the surrounding circumstances. State v. 
Thielens 3342.c30¢ca cheated neeendas s (ated ean diva. 
Where there are other viable methods available to the 
defendant for the introduction of evidence, the court 
should not allow defendant’s counsel to raise the possi- 
bility of calling the prosecutor as a witness merely to 
disqualify the prosecutor from the trial of the case. 
State:v “RE@VGS» oi.p4.6..dak eek ax Ban ee evens eet ee eaten 
To prove unlawful possession of a controlled substance, 
the evidence must show that the accused had physical 
or constructive possession with knowledge of the pres- 
ence of the drug and its character as a controlled sub- 
stance. State v. Masters .................... 00. c eee 
Unless an error can be considered prejudicial to the 
rights of a defendant, it may not be considered as 
ground for reversal. State v. Masters ................. 
As a general rule, whether a physical act committed by 
a person responsible for the general care and supervi- 
sion of a minor is a justifiable act, as referred to in 
Neb. Rev. Stat. § 28-1413 (Reissue 1979), or constitutes 
an unlawful assault is a question of fact to be decided 
by the trier of fact. State v. Miner .................... 
When insanity has not been pled as a defense and evi- 
dence concerning the defendant’s mental condition is 
introduced solely to establish that he lacked the ability 
to intend the obvious and probable consequences of his 
voluntary act, and thus is offered to rebut the presump- 
tion which flows from his act, it is not appropriate to in- 
struct the jury as to the elements of the insanity de- 
fense. State v. Vosler ......0....00 0.0. eee eee ee 
A trial court may not require a psychiatric examina- 
tion of a criminal defendant when he puts his mental 
condition in issue solely to support his claim that he 
lacked the mental ability to form the intent required as 
an element of the crime with which he is charged. 
State:v. Vosler ..0 coe fone ie ie dents heen k ee 
It would not be proper as a matter of right for a trial 
judge to permit the withdrawal of a plea of guilty or 
nolo contendere which was knowingly, intelligently, 
and voluntarily made unless such withdrawal is neces- 
sary to correct a manifest injustice. State v. Holtan .. 
In an action to withdraw a plea of guilty or nolo con- 
tendere, the burden is on the defendant to establish the 
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manifest injustice by clear and convincing evidence. 
State v.Holtan sis. go. descgue ied Mae eer ele sae tere ge 
Withdrawal of a plea of guilty or nolo contendere is 
necessary to correct a manifest injustice whenever the 
defendant proves that (1) he was denied the effective 
assistance of counsel guaranteed to him by constitu- 
tion, statute, or rule; (2) the plea was not entered or 
ratified by the defendant or a person authorized to so 
act in his behalf; (3) the plea was involuntary, or was 
entered without knowledge of the charge or that the 
sentence actually imposed could be imposed; or (4) he 
did not receive the charge or sentence concessions con- 
templated by the plea agreement, and the prosecuting 
attorney failed to seek or not to oppose those conces- 
sions as promised in the plea agreement. State v. 
Hol tani sherds tnt Seeded ainsi kd ates nae) peo ee 
In the absence of a showing that withdrawal is neces- 
sary to correct a manifest injustice, a defendant may 
not withdraw his plea of guilty or nolo contendere as a 
matter of right once the plea has been accepted by the 
court. Before sentence, the court in its discretion may 
allow the defendant to withdraw his plea for any fair 
and just reason unless the prosecution has been sub- 
stantially prejudiced by reliance upon the defendant’s 
plea. State v. Holtan ............. 0000-02. ee eee 
An order of the district court reversing a judgment of 
the county court in a criminal case, vacating the sen- 
tence, and remanding the cause for imposition of sen- 
tence may be reviewed under Neb. Rev. Stat. 
§ 29-2315.01 (Cum. Supp. 1982). State v. Ziemba ....... 
One exception to the exclusionary rule is the ‘‘inevita- 
ble discovery’’ rule, which allows illegally obtained evi- 
dence to be admitted into evidence if the illegal act 
merely contributed to the discovery of the allegedly 
tainted information and such information would have 
been acquired lawfully even if the illegal act had never 
transpired. State v. Poit ...................-.-....22.. 
Not all illegally obtained evidence can be admitted sim- 
ply because law enforcement officials assert that it 
would have been inevitably discovered. The mere as- 
sertion of inevitable discovery must fail. After the ac- 
cused has challenged the legality of the witness’ acqui- 
sition and of the use of the witness’ testimony, the 
police must show that when the illegality occurred they 
possessed and were actively pursuing the evidence or 
leads that would have led to the discovery of the chal- 
lenged witness and that there was a reasonahle proba- 
bility that that witness would have thereby been dis- 


971 


594 


594 


612 


635 


972 


27. 


28. 


29. 


30. 


Damages. 


INDEX 


covered. The prosecution must bear the burden of 
proof on this issue. The court then must find that rea- 
sonable probability of subsequent discovery existed, 
based on this showing and the record generally. State 
ViPOIt. cis es eee eae hae PEAS Calcio main cack eae idee dda G35 
Evidence of other crimes, wrongs, or acts is not admis- 
sible to prove the character of a person in order to 
show that he acted in conformity therewith. It may, 
however, be admissible for other purposes, such as 
proof of motive, opportunity, intent, preparation, plan, 
knowledge, identity, or absence of mistake or accident. 
State v. Plymate ......... 0.2. ccc eee cence eee eee eeees 
Evidence of other crimes may be admitted in a crimi- 
nal prosecution where the evidence is so related in 
time, place, and circumstances to the offense or of- 
fenses charged as to have substantial probative value 
in determining the guilt of the accused. The balancing 
of the need for ‘‘other-crimes’’ evidence against the 
possible prejudice to the defendant is within the appro- 
priate discretion of the trial court. State v. Plymate .. 
Assumed error in the ruling on the admission of evi- 
dence which did not injuriously affect the substantial 
rights of the accused is not grounds for reversal. State 
Vv. Plymate® ic5 chats sens dvig leis os heeds uadau ees 
Testimony of a witness in a suppression hearing, as ina 
preliminary hearing, is admissible at trial, where the 
defendant has had the opportunity for cross-examination 
at the suppression hearing and the witness is unavail- 
able at the trial on the merits of the case. State v. Neal 


Under Neb. Rev. Stat. § 25-10,105 (Reissue 1979), where 
a plaintiff in a replevin action recovers his property, 
the finder of fact must assess damages to the plaintiff, 
including damages for loss of use of the wrongfully 
withheld property, if such property has value for use. 
Morfeld v. Bernstrauch ............. 0.000002. c cee eae 
The measure of damages in the taking or injury of a 
leasehold is the difference between the rental value of 
the remainder of the term and the rent reserved in the 
lease. City of Hastings v. Peter Ellis Farms ......... 
The amount of damages sustained in a condemnation 
action is peculiarly a question of a local nature and 
ordinarily is to be determined by a jury. Where the 
evidence is conflicting, this court will not ordinarily in- 
terfere with the verdict of the jury unless it is clearly 
wrong. City of Hastings v. Peter Ellis Farms ......... 
With respect to the matter of loss of future earnings, 
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the determination as to the appropriate amount is 
based upon such factors as the plaintiff's age, life ex- 
pectancy, health, habits, occupation, talents, skill, ex- 
perience, training, and industry. Schaefer v. Mc- 
Creary’ «20 i26580 2628 2 hated as hee See eae oS eeE eee es 
Future loss of earnings is not necessarily measured by 
the plaintiff’s calling or income at the time of the in- 
jury. Schaefer v. McCreary ........... 0.0... cece eae 
There is no mathematical formula for the translation of 
pain and suffering and permanent disability into terms 
of dollars and cents. It is a matter left largely to the 
discretion of the jury, which saw the witnesses and 
heard the evidence. Schaefer v. McCreary ........... 


Death Penalty. 


1. 


Jury sentencing in capital cases is not constitutionally 
required. State v. Reeves .............-....... eee eee 
Under the provisions of Neb. Rev. Stat. §§ 29-2519 et 
seq. (Reissue 1979), the Nebraska Supreme Court is re- 
quired, before imposing the death sentence, to not only 
consider the presence or absence of aggravating and 
mitigating circumstances but also to review death sen- 
tences and determine whether the sentence of death is 
excessive or disproportionate to the penalty imposed in 
similar cases, considering both the crime and the de- 
fendant. State v. Reeves .............. 0. cee eee eee eee 
This court’s review and analysis of death penalty cases 
is not confined to a mere counting process of aggra- 
vating and mitigating circumstances but, rather, to a 
reasoned judgment as to what factual situations re- 
quire the imposition of death and which of those can be 
satisfied by life imprisonment in light of the totality of 
the circumstances present. State v. Reeves........... 


Debtors and Creditors. 


1. 


To toll the statute of limitations and to remove the bar 
of that statute, Neb. Rev. Stat. § 25-205 (Reissue 1979), 
a debtor must unqualifiedly acknowledge an existing 
liability. Kotas v. Sorensen ............... 0.0000 eue 
A mere reference to a promissory note, although con- 
sistent with its existing validity and implying no dispo- 
sition to question its binding obligation, or a suggestion 
of some action in reference to it, is not such an ‘‘ac- 
knowledgment” as contemplated by Neb. Rev. Stat. 
§ 25-216 (Reissue 1979). Kotasv. Sorensen ............ 
Because part payment can result in a debtor’s waiver 
or relinquishment of the defense afforded by the statute 
of limitations, a creditor must prove by clear and con- 
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vincing evidence that there has been a part payment of 
the debt in order to enforce a claim barred by the stat- 
ute of limitations. Castellano v. Bitkower ............. 


Decedents’ Estates. 


1. 


2. 


Where one is claiming the estate of a deceased person 
under an alleged oral contract, the evidence of the 
agreement and its terms must be clear, satisfactory, 
and unequivocal. In re Estate of Nicholson ........... 
Evidence of declarations of a deceased person concern- 
ing a parol contract does not amount to direct proof of 
the facts claimed to have been admitted by those 
declarations. Such evidence, when not supported by 
other evidence, is generally entitled to but little weight. 
In re Estate of Nicholson ............. 0.0.0.0 eee eee 


Declaratory Judgments. 


1. 


9 
“ 


The granting of declaratory relief is discretionary. Sim 
Vi COmiSKy’ seuei nd kek apie ean tag eed wees baud aed tend 
Declaratory relief will not be entertained if there is 
pending, at the commencement of the declaratory ac- 
tion, another action or proceeding to which the same 
persons are parties and in which are involved, and may 
be adjudicated, the same issues involved in the de- 
claratory action. Sim v.Comisky ..................... 


Demurrer. 


Directed 


1. 


A petition alleging a cause of action not commenced with- 
in the time prescribed by the appropriate statute of 
limitations is subject to a demurrer. S.I.D. No. 145 v. 
INYO o eics scare ne: SRL t Lote daasend Pinta d OS fs acer ea aun Bo 


Verdict. 
A motion for a directed verdict must be treated as an 
admission of the truth of all material and relevant evi- 
dence submitted on behalf of the party against whom 
the verdict is sought, and the party must be given the 
benefit of every inference which can reasonably be 
drawn therefrom. Lange Bldg. & Farm Supply v. Open 
Cirle Re 3 oie. erecta te BP wo Le eae wate le Lee ae bok Boul sae 
Cullinane v. Interstate Iron & Metal ................... 
Kresha v. Kresha ......... 00.0... c cee cece eee ee 
Lincoln Grain v. Coopers & Lybrand .................. 
May v. Hall Co. L’stock Improvement Assn. ........... 
Where reasonable minds may differ as to the conclu- 
sions or inferences to be drawn from the evidence, such 
issue must be submitted to the jury. Lange Bldg. & 
Farm Supply v. Open Circle “‘R” ...........-........... 
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A defendant who moves for a directed verdict at the 
close of the plaintiff’s evidence and, upon the over- 
ruling of such motion, proceeds with trial and intro- 
duces evidence waives any error in the ruling on the 
motion for a directed verdict. Lincoln Co. Sheriff’s 
Emp. Assn. v. Co. of Lincoln .....................0.... 
Where the facts presented to sustain an issue are such 
that but one conclusion can be drawn when related to 
the applicable law, it is the duty of the court to decide 
the question as a matter of law and not submit it toa 
jury. May v. Hall Co. L’stock Improvement Assn. 


Disciplinary Proceedings. 


1. 


Divorce. 


1. 


In determining whether and to what extent discipline 
should be imposed, it is necessary that we consider the 
nature of the offense, the need for deterring others, the 
maintenance of the reputation of the bar as a whole, the 
protection of the public, the attitude of the offender 
generally, and his present or future fitness to continue 
in the practice of law. State ex rel. NSBAv. Doerr .... 
Cumulative acts of misconduct are distinguishable 
from isolated incidents of neglect and therefore justify 
more serious sanctions. State ex rel. NSBA v. Doerr .. 
An attorney who neglects a matter entrusted to him has 
failed to act competently. State ex rel. NSBA v. Doerr 


An agreement between husband and wife, if executed 
to control the disposition of the marital assets of the 
parties during a later dissolution action, is a written 
property settlement within the intendment of Neb. Rev. 
Stat. § 42-366 (Cum. Supp. 1982), and is binding on the 
court unless the agreement is found to be unconscion- 
able. Dobesh v. Dobesh .............. 0.0... 0... e eee eee 
The powers of the court in a divorce action are statu- 
tory. Unless the source of the power is found in the 
statute, a court is without authority to exercise it. 
Randall v. Randall ............... 0.00. cece eee eee 
An action for dissolution of marriage is reviewed de 
novo in this court, although weight is given to the fact 
that the trial court observed the witnesses and their 
manner of testifying and accepted one version of the 
facts rather than the opposite. Pittman v. Pittman 

Shald:'v.Shald. .. s.0020 screed arene wu teed bb eee 
Generally speaking, awards in actions involving dis- 
solution of marriage vary from one-third to one-half of 
the value of the property involved, depending upon the 
facts and circumstances of the particular case, and 
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particularly so when the marriage is of long duration 
and the parties are the parents of all the children in- 
volved. Pittmanv. Pittman ......................205. 
Shald:v.:Shald.. cu isc ccc ede hee eae heeSieesdGanaie ete 
In an action for dissolution of marriage the award of an 
attorney fee rests in the discretion of the trial court, 
taking into consideration the division of property, ali- 
mony awarded, the earning capacity of the parties, and 
the general equities of the case. Pittman v. Pittman .. 
When awarding property in a dissolution of marriage, 
property acquired by one of the parties through gift or 
inheritance ordinarily is set off to the individual re- 
ceiving the inheritance or gift and is not considered a 
part of the marital estate. An exception to the rule is 
where both of the spouses have contributed to the im- 
provement or operation of the property after receiving 
it by way of inheritance or gift, or the spouse not re- 
ceiving the inheritance or gift has significantly cared 
for the property during the marriage. Shald v. Shald 

The rules for determining division of property in an ac- 
tion for dissolution of marriage provide no mathe- 
matical formula by which such awards can be pre- 
cisely determined; they are to be determined by the 
facts in each case. The court will consider all perti- 
nent facts in reaching an award that is just and equita- 
ble. Shaldv. Shald ............ 0... c cece eee eee 


Drunk Driving. 


1. 


An accused being arraigned for driving while intoxi- 
cated must be advised whether he is charged with a 
first, second, or third offense and the maximum penal- 
ties applicable to the offense charged. State v. Ziemba 
A complaint charging second or third offense driving 
while intoxicated should allege the facts upon which the 
State relies to establish that the offense charged is a 
second or third offense. State v. Ziemba .............. 
The record of an enhancement proceeding for second or 
third offense driving while intoxicated must show that 
the requirements set out in State v. Smith, 213 Neb. 446, 
329 N.W.2d 564 (1983), and Neb. Rev. Stat. § 39-669.07 
(Cum. Supp. 1982) were satisfied. State v. Ziemba .... 
A defendant charged with second or third offense driv- 
ing while intoxicated may waive proof of a prior con- 
viction by a transcript of the judgment, and may waive 
the rights provided in Neb. Rev. Stat. § 39-669.07 (Cum. 
Supp. 1982) in regard to prior convictions. State v. 
PAOMDA cn 5 5 okt dig Sola eden Mls SM ed crea me URS a eee tee 
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Due Process. 


To satisfy the requirement of due process, a notice in 
proceedings before an administrative agency must rea- 
sonably provide information regarding the accusation 
levied. In re Appeal of Bonnett ......................, 


Easements. 


1. 


A suit to confirm a prescriptive easement is one 
grounded in the equitable jurisdiction of the district 
court. Gerberding v. Schnakenberg .................. 
The law treats with disfavor a claim of a prescriptive 
right, and, accordingly, such a claim requires that the 
elements of such adverse user be clearly, convincingly, 
and satisfactorily established. Gerberding v. Schnak- 
C7) 91 © =) of re an aT CT nee a 
Grintv.. Hart -2ces so cate ete Mel eed Peak nad 
A party claiming a prescriptive easement must show 
that his user was exclusive, adverse, under a claim of 
right, continuous and uninterrupted, and open and no- 
torious for the full 10-year prescriptive period. Gerber- 
ding v. Schnakenberg ............ 6... c ccc c eee e eee eee 
AS a general rule, a showing that the use has been 
open, visible, continuous, and unmolested for the pre- 
scriptive period raises a presumption that the use was 
under a claim of right and not permissive. Gerberding 
v. Schnakenberg .......... 0... e eee e eee eee ee 
When the claimed use is over unenclosed lands, the pre- 
sumption is that the use is permissive. Gerberding v. 
Schnakenberg .......... ccc cece c cee e seen e nes 
When the claimed right-of-way entails use over a way 
opened by the landowner for his own purposes, the pre- 
sumption is that the use is permissive. Gerberding v. 
Schnakenberg: eee. ne csiecs arith, heiejeeG oases ate aed ates 
A highway may be established by prescription when 
used adversely by the public continuously for a period 
of 10 years or more. Sellentin v. Terkildsen ........... 
In order to establish the requisite public prescriptive 
easement, the public must show that the use and enjoy- 
ment of the land was exclusive, adverse, continuous, 
uninterrupted, open and notorious, and under a claim 
of right for the full 10-year prescriptive period. Sellen- 
tin:vs TerkildSen: cere eae a naa eye Reh a Ries yeni 
In order to establish a roadway in favor of the public by 
prescriptive easement, there must be a use by the gen- 
eral public, under a claim of right adverse to the owner 
of the land, of some particular defined line of travel, 
and the use must be uninterrupted and without substan- 
tial change for 10 years or more, the period of time 
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necessary to bar an action to recover the land. Sellen- 
Hin Vi Perkil@Sen 642346. Site ntes deal teeed aisted eee ateouthors on ca 
Once a claimant shows open, visible, continuous, and 
unmolested use of the land for the necessary period, the 
use will be presumed to be under a claim of right, and 
once so established this presumption may be rebutted 
by the owner of the servient estate only by proving by a 
preponderance of the evidence that the use was by 
license, agreement, or permission. Sellentin v. Terkild- 
SON « edeliant ccctery dyea nin tne Rashad ais Aiea we ge ae aoe ene 
In the case of public roads the fact that only a few 
members of the public still use the road does not mean 
that the road has been abandoned. Sellentin v. Terkild- 
SON: ies ida sees Paling bed «tealealarusdeadua de neuesen aan 3% 
An easement gives no title to the real estate on which 
the servitude is imposed. Voltmer Family Farms v. 
Board: of Hqual)..iieccis pide 3 8 eet cs ie De og shat tPA 
An easement is not an estate in land, and the estate in 
fee simple from which an easement is granted is not re- 
duced to a lesser estate as a result of the easement. 
Voltmer Family Farms v. Board of Equal. ............ 
An easement is an interest in real estate, an incor- 
poreal hereditament, which permits use of another’s 
land for a specific purpose. Voltmer Family Farms v. 
Board Of Equals. .::c..i4c0c06 esd Sear Meade lalate eee 
A claimed easement must be viewed from both ends of 
the prescriptive period. The nature and extent or 
scope of the user must from the beginning be clearly 
established. At the end of the period it must appear in 
retrospect that there has been no material change or 
variance from the limits or course adopted or estab- 
lished at the beginning. A lesser user prevents a right 
to an easement and a greater user is of no importance 
until the full prescriptive period has elapsed from the 
initiation of the greater use. The law requires that the 
easement must be clearly definable and precisely 
measured. Grintv. Hart .........0.........2.. ces ue 
Abandonment of a prescriptive easement must be pled 
and proved, the burden of proof being on the party al- 
leging it. Grint v. Hart .........0.... 00... 
An easement of necessity does not arise from an ex- 
press grant, but is an easement arising either by im- 
plied grant or reservation. Such implied easements 
ordinarily arise in cases where land owned by one 
entity is divided by sale of a portion and the beneficial 
use of one tract or the other depends on an ease- 
ment for ingress or egress or other purpose. Johnson 
ViIMAYS hoe tise Red Ae de slice atacnngs Sf dtee Bice ie de Sneha ee 
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One who purchases land with knowledge or with actual, 
constructive, or implied notice that it is burdened with 
an easement in favor of other property ordinarily takes 
the estate subject to the easement. Johnson v. Mays .. 


Effectiveness of Counsel. 


1. 


In order to establish a right to post conviction relief 
based on a claim of ineffective counsel, the criminal de- 
fendant has the burden to prove that counsel failed to 
perform at least as well as a lawyer with ordinary 
training and skill in the criminal law or that he failed to 
conscientiously protect his client’s interests. State v. 
Hochstein’). :..0:6 ohio ylinie BA ante GAM alee’: 
In a post conviction case the person challenging the 
competency of counsel has the burden of proof to estab- 
lish the incompetency of counsel, and the findings of 
the district court denying relief will not be disturbed on 
appeal unless clearly erroneous. State v. Hochstein ... 
The test for determining the competency or effective- 
ness of trial counsel is that he perform at least as well 
as a lawyer with ordinary training and skill in the 
criminal law in his area and that he conscientiously 
protect the interests of his client. State v. Heathman 

The person alleging ineffective assistance of counsel 
has the burden of proof of establishing the incompe- 
tency of counsel and, further, demonstrating how the 
inadequacy was prejudicial. State v. McNitt .......... 


Election of Remedies. 


A party cannot, either in the course of litigation or in 
dealings in pais, occupy inconsistent positions or pro- 
ceed on irreconcilable claims of right. Bryant Heating 
v. United States Nat. Bank ........... 0.0.0... eee eae 


Electricity. 


1. 


One who has notice of a dangerous condition of a wire 
or other electrical appliance and voluntarily or reck- 
lessly brings himself into contact with it, as by touching 
it with conductors of electricity, is guilty of negligence. 
Rodgers v. Chimney Rock P.P. Dist. .................. 
A power company engaged in the transmission of elec- 
tricity is required to exercise reasonable care in the 
construction and maintenance of its lines. The degree 
of care varies with the circumstances, but it must be 
commensurate with the dangers involved; and where 
wires are designed to carry electricity of high voltage, 
the law imposes upon the company the duty of exer- 
cising the utmost care and prudence consistent with the 
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practical operation of its business to avoid injury to 
persons and property. Rodgers v. Chimney Rock P.P. 
DDISty nets ies Hee palo oes SBE elect Pg BSA ease eh 
Electric companies are not insurers of the safety of the 
public and hence are not liable for injuries unless guilty 
of some wrongful act or omission. Rodgers v. Chimney 
Rock P.P.DIste i ieca ead hates anne anes eee reddy 
Power companies engaged in the transmission of elec- 
tricity, especially electricity of high voltage, are 
charged with the duty of exercising a very high degree 
of care to safeguard those whose lawful activities ex- 
pose them to the risk of inadvertent contact with the 
electric lines, but they are not insurers and not liable 
for damages in the absence of negligence. Rodgers v. 
Chimney Rock P.P. Dist. 0.0.2.0... 0.00. cece cece 


Eminent Domain. 


1. 


The measure of damages in the taking or injury of a 
leasehold is the difference between the rental value of 
the remainder of the term and the rent reserved in the 
lease. City of Hastings v. Peter Ellis Farms .......... 
The amount of damages sustained in a condemnation 
action is peculiarly a question of a local nature and 
ordinarily is to be determined by a jury. Where the 
evidence is conflicting, this court will not ordinarily in- 
terfere with the verdict of the jury unless it is clearly 
wrong. City of Hastings v. Peter Ellis Farms ......... 


Employment Security Law. 


Equity. 


1. 


Appeals from the district court under the Employment 
Security Law, Neb. Rev. Stat. §§ 48-601 to 48-668 (Re- 
issue 1978), are reviewed by the Supreme Court de novo 
on the record made in the district court, with the duty 
to retry the issues of fact involved in the findings com- 
plained of and reach an independent conclusion thereof. 
School Dist. No. 21 v. Ochoa ...........0. 0.0... cee eee 
“Regular terms” as used in the educational sense and 
as found in Neb. Rev. Stat. § 48-628(h)(2) (Cum. Supp. 
1982) of the Employment Security Law refers to a defi- 
nite period representing a regular division of an aca- 
demic year during which instruction is regularly given 
to students of a particular school, college, or uni- 
versity. School Dist. No. 21 v. Ochoa ................. 


Equity will not vacate a judgment after term where 
there is an adequate remedy at law. State ex rel. 
Birdine v. Fuller .............00.00.0 0... cc cee s eee eeeee 
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2. To be entitled to vacate a judgment after term by an 
action in equity, the litigant must show that, without 
fault or laches on his part, he was prevented from pro- 
ceeding under Neb. Rev. Stat. § 25-2001 (Reissue 1979). 
State ex rel. Birdine v. Fuller .......................5. 86 

3. On appeal to this court an action in equity is reviewed 
de novo on the record, subject to the rule that where 
credible evidence is in conflict on material issues of 
fact, this court will consider that the trial court ob- 
served the witnesses and accepted one version of the 
facts over another, as well as the fact that the trial 
court viewed the premises. O’Keefe Elevator v. Sec- 


ond Ave. Properties ...... 00... ccc eee eee 170 
Gerberding v. Schnakenberg .......................05, 200 
GrintVitHart! oo hie eee ct oa death Goss a bags aatebx es 406 
Jackson v. Clemens ........... 20.00: eee e cece eee eee 641 
Knudatson v. Trainor ............ 0.00. 653 
Sasich v. City of Omaha ........... 0... eee eee 864 


4. A suit to confirm a prescriptive easement is one 
grounded in the equitable jurisdiction of the district 
court. Gerberding v. Schnakenberg .................. 200 

5. Where the relationships of the parties to a partnership 
are intertwined with other business relationships of the 
parties, an adequate remedy in an accounting case is 
available only within the equitable jurisdiction of the 


court. Jackson v. Clemens ................--. 00 ee ues 641 
6. An action to enjoin enforcement of a city ordinance is 
one in equity. Sasich v. City of Omaha ................ 864 


7. In an equity action it is the duty of the Supreme Court 
to try the issues de novo upon the record and reach an 
independent conclusion without being influenced by the 
findings of the trial court, except, where the credible 
evidence is in conflict, to give weight to the facts that 
the trial court saw the witnesses and observed their de- 
meanor while testifying, that it inspected the premises, 
and that its examination constituted evidence tending 
to influence belief or unbelief of the matters at issue in 
the case. Johnsonv. Mays ................ 0000 00ee eee 890 


Estoppel. 
The essential elements of equitable estoppel are: As to 
the party estopped, (1) conduct which amounts to a 
false representation or concealment of material facts, 
or, at least, which is calculated to convey the 
impression that the facts are otherwise than, and incon- 
sistent with, those which the party subsequently at- 
tempts to assert; (2) the intention, or at least the ex- 
pectation, that such conduct shall be acted upon by, or 
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INDEX 


influence, the other party or other persons; and (3) 
knowledge, actual or constructive, of the real facts. As 
to the other party, (4) lack of knowledge and of the 
means of knowledge of the truth as to the facts in ques- 
tion; (5) reliance, in good faith, upon the conduct or 
statements of the party to be estopped; and (6) action 
or inaction based thereon of such a character as to 
change the position or status of the party claiming the 
estoppel, to his injury, detriment, or prejudice. Osmera 
v. School Dist. of Seward ........... 2.0. c cece eee 


Unless there is specific material in a document neces- 
sary to the presentation of a defense or helpful to a de- 
fendant in mitigating his sentence, such a document 
need not be disclosed to a defendant personally, if harm 
to others is a possible result. State v. Clark ........... 
Error in the admission o: evidence is not grounds for 
reversal if no substantial miscarriage of justice oc- 
curred. State v. Lee ............. ccc cece eee e eet neees 
To qualify as an excited utterance the following condi- 
tions must exist: (1) There must have been a startling 
event. (2) The statement must relate to the event. 
(3) The statement must have been made by the 
declarant while under the stress of the exciting event. 
State Vi Le@oe cath hate cues Wain even sie s ee 
A determination as to the admissibility of an excited ut- 
terance generally rests within the sound discretion of 
the trial court. State v. Lee ........ 0... eee eee 
The refusal by the trial court to permit the introduction 
of cumulative evidence is not error and does not entitle 
a defendant to a new trial, absent a showing of an 
abuse of discretion. State v. Lee ...................... 
As a general proposition, evidence of crimes commit- 
ted by the accused other than that with which he is 
charged is not admissible. State v. Coca .............. 
It is competent for the prosecution to put in evidence all 
relevant facts and circumstances which tend to estab- 
lish any of the constituent elements of the crime with 
which the accused is charged, even though such facts 
and circumstances may prove or tend to prove that he 
committed other crimes. State v. Coca ............... 
Evidence of other crimes is admissible where there are 
unique, almost ‘‘signature-like’’ similarities between 
them and the offense charged or the evidence is other- 
wise so related in time, place, and circumstances to the 
offense charged as to have substantial probative value 
in determining the guilt of the accused. State v. Coca 


261 


49 


63 


63 


63 


63 


76 


76 


76 


10. 


11. 


12. 


13. 


14. 


15. 


16. 


17. 


INDEX 


Balancing the need for ‘‘other-crimes’’ evidence 
against the possible prejudice to the accused is within 
the discretion of the trial court. State v. Coca ......... 
Proof of guilty knowledge may be made by evidence of 
acts, declarations, or conduct of the accused from 
which the inference may be fairly drawn that he knew 
of the existence and nature of the narcotics at the place 
where they were found. State v. Coca ................ 
The intent with which an act is done is purely a mental 
process and difficult to establish by direct proof. It is 
generally a conclusion that must be drawn after a con- 
sideration of the actions of the defendant viewed in the 
light of the surrounding circumstances. State v. 
THICIEN  cctacd oars Be idee Dae AEA EY ee EDEN SE Sue ees 
An exhibit is admissible, so far as identity is con- 
cerned, when it has been identified as being the same 
object about which the testimony was given. It must 
also be shown to the satisfaction of the trial court that 
no substantial change has taken place in the exhibit so 
as to render it misleading. As long as the article can 
be identified, it is immaterial in how many or in whose 
hands it has been. State v. Thielen ................... 
Where there are other viable methods available to the 
defendant for the introduction of evidence, the court 
should not allow defendant’s counsel to raise the possi- 
bility of calling the prosecutor as a witness merely to 
disqualify the prosecutor from the trial of the case. 
State-v. Reeves 6630 sisi Ss aten s bes deaeasiaauncs Galen acetals 
There are strong policies in favor of using an array of 
comparable Nebraska employers rather than using em- 
ployers from outside the State of Nebraska, when an 
appropriate array for that purpose within the state ex- 
ists. Lincoln Co. Sheriff’s Emp. Assn. v. Co. of Lincoln 
To prove unlawful possession of a controlled substance, 
the evidence must show that the accused had physical 
or constructive possession with knowledge of the pres- 
ence of the drug and its character as a controlled sub- 
stance. State v. Masters .......0... 0... ccc eee eee 
State'v.:Garcia® Gices brace Sikstne ds aa ea eo tee Latins 
Error in the admission of evidence is not grounds for 
reversal of a judgment when no prejudice results from 
such error; if properly admitted evidence exists to es- 
tablish that which improperly admitted evidence also 
establishes, the error in receiving the inadmissible evi- 
dence is not grounds for reversal. State ex rel. Doug- 
VAS: Vi MOPLOW tis ocd G5 tie ee aa Pied De Mae Mode dee Sdsth 
Evidence of any act of physical force, however slight, 
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by which the obstruction to entering is removed is suffi- 
cient to prove a breaking. State v. Classen ........... 
The burden is on the moving party in a Neb. Rev. Stat. 
§ 48-818 (Cum. Supp. 1982) case to demonstrate that ex- 
isting wages are not comparable to the prevalent wage 
rate. IBEW Local 1536 v. City of Fremont ............ 
Determinations made by the Commission of Industrial 
Relations in accepting or rejecting claimed com- 
parables are within the field of expertise of the com- 
mission and.should be given due deference. IBEW 
Local 1536 v. City of Fremont ......................5.. 
With regard to a determination of conditions of employ- 
ment under Neb. Rev. Stat. § 48-818 (Cum. Supp. 1982), 
the Commission of Industrial Relations will enter an or- 
der either adjusting the condition of employment or 
find a subject city’s condition to be lesser or greater 
than the prevalent, and adjust the overall compensa- 
tion accordingly, if, in the compared-to cities, the exact 
content of a condition of employment is clear from the 
total evidence. IBEW Local 1536 v. City of Fremont 

Experience and longevity are proper matters to be con- 
sidered in determining the wages to be paid to employ- 
ees within the same job classification. IBEW Local 
1536 v. City of Fremont ................. cc. eee eee 
Where the employer has a large number of job classifi- 
cations, but established lines of progression and estab- 
lished relationships between lines of progression, ‘‘key 
classifications’ may be utilized to establish wages for 
all classes, provided reasonable requirements of preva- 
lence and relevance are met. IBEW Local 1536 v. City 
Of Fremont... 535s eins pew han Sea edie Sines whine Bikes 
Guidelines used by the Commission of Industrial Rela- 
tions to be followed in using the ‘‘key job classifica- 
tion,’’ in a proceeding to determine compensation for 
public employees are not statutory requirements and 
failure of evidence to strictly comply with guidelines 
does not require the Supreme Court to find that the ac- 
tion of the commission in developing the ‘‘key job 
classification’ was arbitrary and capricious. IBEW 
Local 1536 v. City of Fremont ......................... 
In a proceeding before the Commission of Industrial 
Relations, the hearing performs a truth-seeking func- 
tion in settling controversies between the parties. It 
runs contrary to that function to suggest that unfavor. 
able evidence in the form of an expert’s opinion may be 
kept from either party in the interest of justice and to 
prevent prejudice. IBEW Local 1536 v. City of Fre- 
TONG saci pre nidl caor he Hee ad So Ba ee Pan A a adie Date die anagics 
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Where different minds may draw different conclusions 
from the facts proved, or if there is a conflict in the evi- 
dence, the matter at issue must be submitted to the 
jury to be determined. Kreshav. Kresha ............- 
Where one is claiming the estate of a deceased person 
under an alleged oral contract, the evidence of the 
agreement and its terms must be clear, satisfactory, 
and unequivocal. Inre Estate of Nicholson ........... 
Evidence of declarations of a deceased person con- 
cerning a parol contract does not amount to direct 
proof of the facts claimed to have been admitted by 
those declarations. Such evidence, when not supported 
by other evidence, is generally entitled to but little 
weight. In re Estate of Nicholson ...................5. 
A failure to appropriately respond within the time al- 
lotted to a properly served request for admission of 
facts constitutes an admission of the facts sought to be 
elicited. Sargent Feed & Grainv. Anderson .......... 
The appropriate standard of review for an assignment 
of error directed at the exclusion of evidence is one of 
abuse of discretion, as the admission or exclusion of 
evidence is a matter left largely to the sound discretion 
of the trial court, which must determine the relevancy 
and possible prejudicial effect of the proffered evidence. 
Lincoln Grain v. Coopers & Lybrand ...........,...... 
If negotiations between the parties: result in an agree- 
ment which is reduced to writing, the written agree- 
ment is the only competent evidence of the contract in 
the absence of fraud, mistake, or ambiguity. Seder- 
strom v. Burge ..... 0... eee eee 
The general rule is that when evidence is improperly 
received but immediately ordered stricken and the jury 
is instructed to disregard it, any error is cured. City of 
Hastings v. Peter Ellis Farms ..............0. cee eee 
Where a motion for new trial is based on newly dis- 
covered evidence, the rule is well established that the 
newly discovered evidence must be of such a nature 
that, if offered and admitted at the former trial, it 
probably would have produced a substantial difference 
inthe result. Statev. Ferris .....................0.00. 
One exception to the exclusionary rule is the ‘‘inevita- 
ble discovery’”’ rule, which allows illegally obtained evi- 
dence to be admitted into evidence if the illegal act 
merely contributed to the discovery of the allegedly 
tainted information and such information would have 
been acquired lawfully even if the illegal act had never 
transpired. State v. Poit ................ cee eee 
Not all illegally obtained evidence can be admitted 


985 


377 


400 


400 


421 


433 


512 


550 


606 


635 


986 


35. 


36. 


37. 


38. 


39. 


INDEX 


simply because law enforcement officials assert that it 
would have been inevitably discovered. The mere as- 
sertion of inevitable discovery must fail. After the ac- 
cused has challenged the legality of the witness’ acqui- 
sition and of the use of the witness’ testimony, the po- 
lice must show that when the illegality occurred they 
possessed and were actively pursuing the evidence or 
leads that would have led to the discovery of the chal- 
lenged witness and that there was a reasonable proba- 
bility that that witness would have thereby been dis- 
covered. The prosecution must bear the burden of 
proof on this issue. The court then must find that rea- 
sonable probability of subsequent discovery existed, 
based on this showing and the record generally. 
State. Poit. c..6 6 th de Sent Mele ao ew haan 
In determining the sufficiency of the evidence to sus- 
tain a judgment in a law action, it must be considered 
most favorably to the successful party, every contro- 
verted fact must be resolved in that party’s favor, and 
he must have the benefit of any inferences reasonably 
deducible from it. Pioneer Enterprises v. Edens ...... 
Evidence of other crimes, wrongs, or acts is not admis- 
sible to prove the character of a person in order to 
show that he acted in conformity therewith. It may, 
however, be admissible for other purposes, such as 
proof of motive, opportunity, intent, preparation, plan, 
knowledge, identity, or absence of mistake or accident. 
State v. Plymate ............... 0.0.00. ee 
Evidence of other crimes may be admitted in a crimi- 
nal prosecution where the evidence is so related in 
time, place, and circumstances to the offense or of- 
fenses charged as to have substantial probative value 
in determining the guilt of the accused. The balancing 
of the need for ‘‘other-crimes’’ evidence against the 
possible prejudice to the defendant is within the appro- 
priate discretion of the trial court. State v. Plymate .. 
Assumed error in the ruling on the admission of evi- 
dence which did not injuriously affect the substantial 
rights of the accused is not grounds for reversal. State 
v.-Plymate.. 2:22 eeth sink be oud las bencaindinan tue e 
A violation of a statute or ordinance enacted in the in- 
terest of public safety, while not negligence per se, is 
evidence of negligence. Schaefer v. McCreary ........ 
Constructive possession may be proved by direct or cir- 
cumstantial evidence and may be shown by the ac- 
cused’s proximity to the substance at the time of the ar- 
rest or by a showing of dominion over the substance. 
State'v.Garela) ....45 cceto twine. gene ia eb eda aa erected 
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Constructive possession may be proven by ownership, 
dominion, or control over the contraband itself, coupled 
with the intent to exercise control over the same. 
State-v.:Garcia 2 s.iG oe ae eee fiend wade Tk ce 
Before this court can consider evidence bearing upon 
an issue of fact, evidence must have been offered at the 
trial court and embodied in the bill of exceptions filed 
with this court. Smick v. Langvardt .................. 
Even where the evidence is received by stipulation, it 
must be offered in evidence and incorporated in a bill 
of exceptions. Smick v. Langvardt ................... 
One seeking enforcement of a lost promissory note 
must by clear and convincing evidence establish (1) 
ownership of the instrument, (2) an explanation for ab- 
sence or loss of the instrument, and (3) the terms of the 
instrument. Castellano v. Bitkower ................... 
Clear and convincing evidence means and is that 
amount of evidence which produces in the trier of fact a 
firm belief or conviction about the existence of a fact to 
be proved. Castellano v. Bitkower .................... 


Expert Witnesses. 


1. 


The opinion of an expert witness is properly admitted 
into evidence where the basis of the opinion and the 
facts on which it is based are before the jury, and the 
defendant has an opportunity to cross-examine such 
witness as to the basis of such opinion and the facts on 
which it is based. State v. Miner ..................... 
The ruling of a trial court in receiving or excluding an 
expert opinion will be reversed on appeal only when a 
clear abuse of discretion is shown. State v. Miner ..... 
Expert testimony should not be received, or if received 
should be stricken, if it appears that the witness is not 
in possession of such facts as will enable him to express 
a reasonably accurate conclusion as distinguished from 
a mere guess or conjecture. Fletcher v. State ........ 
In a proceeding before the Commission of Industrial 
Relations, the hearing performs a truth-seeking func- 
tion in settling controversies between the parties. It 
runs contrary to that function to suggest that unfavor- 
able evidence in the form of an expert’s opinion may be 
kept from either party in the interest of justice and to 
prevent prejudice. IBEW Local 1536 v. City of Fre- 
MONE: is eh ie ce eb s ah Pedi eua veka eoee Hous Weed esau ec 
An expert witness should not be allowed to express an 
opinion where the evidence showed there was no 
adequate basis for the opinion. IBEW Local 1536 v. 
City of Fremont .......0.... 0... ee 
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6. Generally, expert testimony concerning the status of 
the law is not admissible. Sasich v. City of Omaha .... 


False Imprisonment. 
The kidnapping statute, Neb. Rev. Stat. § 28-313 (Reissue 
1979), and the false imprisonment in the first degree 
statute, Neb. Rev. Stat. § 28-314 (Reissue 1979), define 
separate offenses. State v. Miller..................... 


Fees. 
The clear meaning of Neb. Rev. Stat. § 37-1008 (Reissue 
1978) is that in order to constitute a charge, any 
moneys paid must be paid for the right to enter the fa- 
cility. Garreans v. City of Omaha .................... 
Final Orders. 


1. The denial of a motion for summary judgment is not a 
final order and therefore is not appealable to the Su- 
preme Court. Bryant Heating v. United States Nat. 
Bane 53.372 eee e be gans selene, a we eeae dee alee ead Tego ane 

2. An order vacating a summary judgment is not a final 
order. Sargent Feed & Grain v. Anderson ............ 

3. For purposes of Neb. Rev. Stat. § 49-301 (Reissue 1978), 
an administrative proceeding is a pending action when 
the agency’s final order is rendered. In re Application 
OF QENSNE?? sich). os secacidier Raa He add mala sen dong ad Ske Sine 


Fireman’s Rule. 

A fireman or individual fighting a fire on the premises of 
an owner or occupant is a bare licensee to whom the 
owner or occupant owes no greater duty than to refrain 
from injuring him by willful or wanton negligence or a 
designed injury, except in certain cases where there may 
be the duty to warn of hidden danger or peril known to 
the owner or occupant but unknown to or unobservable 
by the fireman in the exercise of ordinary care. Mora- 
VECVi MOLavee. i: 3ises ascii Sema tinn dae ithe tuba sak 


Foreclosure. 

1. A foreclosure of a mechanic’s lien is an action in equity 
which is heard on appeal in this court de novo on the 
record, with weight being given to the findings of the 
trial court when credible evidence is in conflict on ma- 
terial questions of fact. Kustom Kreations v. Duxbury 
O’Keefe Elevator v. Second Ave. Properties ........... 

2. Prejudgment interest is recoverable upon the fore- 
closure of a mechanic’s lien if the claim is liquidated. 
O’Keefe Elevator v. Second Ave. Properties ........... 
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In the absence of fraud one who signs an instrument 
without reading it, when he can read and has the oppor- 
tunity, cannot avoid the effect of his signature merely 
because he was not informed of the contents of the 
document. Day v. Kolar ........... 0... cee eee eee ees 
Article I, § 20, of the Nebraska Constitution, which pro- 
vides that one shall not be imprisoned for debt in any 
civil action on mesne or final process, unless in cases of 
fraud, does not prohibit the imprisonment of one who 
refuses to obey a court order to support his children. 
State v. Reuter ............ cc cece ccc cece cence eneees 


Habeas Corpus. 


1. 


Hearsay. 
tT; 


Highways. 
ds 


Where the custody of a minor child is involved in a 
habeas corpus action, the custody of the child is to be 
determined by the best interests of the child, with due 
regard for the superior rights of a fit, proper, and suit- 
able parent. Friedrichsen v. Koehn ................... 
4. writ of habeas corpus is not available to persons law- 
fully convicted if the court imposing the sentence had 
jurisdiction of the offense and of the person charged 
with the crime and if the sentence was within the power 
of the court. State v. McNitt ...........0... eee 


To qualify as an excited utterance the following condi- 
tions must exist: (1) There must have been a 
startling event. (2) The statement must relate to the 
event. (3) The statement must have been made by 
the declarant while under the stress of the exciting 
event. State v. Lee ........ cece eee eee 
A determination as to the admissibility of an excited ut- 
terance generally rests within the sound discretion of 
the trial court. State v. Lee ........................00. 


A highway may be established by prescription when 
used adversely by the public continuously for a period 
of 10 years or more. Sellentin v. Terkildsen ........... 
In order to establish a roadway in favor of the public by 
prescriptive easement, there must be a use by the 
general public, under a claim of right adverse to the 
owner of the land, of some particular defined line of 
travel, and the use must be uninterrupted and without 
substantial change for 10 years or more, the period of 
time necessary to bar an action to recover the land. 
Sellentin v. Terkildsen ........................ 0000s eee 
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In the case of public roads the fact that only a few 
members of the public still use the road does not mean 
that the road has been abandoned. Sellentin v. 
TErkKGSCIN is, 220 Gee Scacchaseted Ub eke Riba MEA ees A oe aR ES 


No specific intention is required to constitute felony 
murder, other than the intent to do the act which consti- 
tutes the felony during which the killing occurred. 
State-v. Reeves: ian iatics Goad elt ia es PES eee 
Where an information charges a defendant with a kill- 
ing committed in the perpetration of or attempt to per- 
petrate one of the specific felonies set out in Neb. Rev. 
Stat. § 28-303(2) (Reissue 1979), second degree murder 
and manslaughter are not lesser-included offenses, and 
it is ordinarily error for the trial court to instruct the 
jury that it may find the defendant guilty of second de- 
gree murder or manslaughter, even though such an in- 
struction is requested. State v. Reeves ............... 
The Supreme Court’s review and analysis under Neb. 
Rev. Stat. § 29-2521.03 (Reissue 1979) shall include all 
first degree murder convictions for offenses committed 
on or after April 20, 1973, including cases presently 
pending in this court on appeal. State v. Reeves ...... 
If there is at least some evidence which would permit 
the jury to find a defendant charged with first degree 
murder guilty of manslaughter, the court is required to 
charge the jury concerning the elements of man- 
slaughter. State v. Vosler .......... 00... cee 
Staté-v. Drew <a ienccch ia hci had ee eat Ge ea hg eee 
Manslaughter is the killing of another without malice, 
either upon a sudden quarrel or unintentionally while in 
the commission of an unlawful act. Neb. Rev. Stat. 
§ 28-305(1) (Reissue 1979). State v. Drew ............. 
A killing resulting from the accidental discharge of a 
gun during a scuffle, while the gun is being used in an 
attempt to strike the other party, is excused only if the 
force used was justified under the circumstances. 
State v. Drew skeet ee a hance False eee aad 
In order to prove the requisite mental state for murder 
in the first degree, the State is required to show a con- 
dition of the mind which was manifested by inten- 
tionally doing a wrongful act without just cause or ex- 
cuse and which is defined as any willful or corrupt in- 
tention of the mind. State v. Krimmel ................ 
In a homicide case photographs of the victim are ad- 
missible, even if gruesome, if a proper foundation is 
laid and they are received for purposes of identifica- 
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tion, to show the nature and extent of the wounds, and 
to establish malice or intent. State v.Krimmel ....... 


Impeachment. 

When a nonparty witness admits making earlier state- 
ments contradicting his testimony at trial, the earlier 
statements are not admissible for purposes of impeach- 
ment. Statev. Drew .......... 0.0 eee ee eee 


Implied Consent Law. 

A motorist’s subsequent offer to take the blood alcohol 
test previously refused does not nullify or cure such 
driver’s initial refusal to take the test requested by the 
arresting officer. Hoyle v. Peterson .................. 


Independent Contractor. 

1. Where a written contract between the claimant and al- 
leged employer exists, which not only denominates the 
relationship as that of independent contractor but also 
describes that kind of relationship, and nothing in the 
manner of performance by the parties is inconsistent 
with the relationship described, then the independent 
contractor is, as a matter of law, bound by the contract 
and is not to be deemed an employee within the mean- 
ing of the workmen’s compensation statutes. Spulak v. 
POSCOD isi ces cag Sele arp eaeateGeON We wis sychinlagd akg fe alas eager es a 

2. Control or the right of control is the chief criterion in 
the determination of whether one acts as an inde- 
pendent contractor. Spulak v. Estep .................. 


Indictments and Informations. 

1. The district court in its discretion may before trial per- 
mit the county attorney to amend a criminal informa- 
tion, provided the amendment does not change the na- 
ture or identity of the offense charged. State v. Thielen 

2. Correcting an erroneous statutory reference in an 
amended information does not amount to a change in 
the offense charged, where the body of the information 
in both the original and amended informations remains 
essentially the same. State v. Thielen ................ 

3. The office of an information is to inform the accused, 
with reasonable certainty, of the charge being made 
against him in order’ that he may prepare his defense 
thereto and be able to plead the judgment rendered 
thereon as a bar to a later prosecution for the same 
crime. Statev. Reuter ............0...0... 0. cece eee 
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Everyone has the right to any beneficial use of owned 
property if the benefit sought is not out of all reason- 
able proportion to the injury caused to another. Lieb v. 
PitSch. ec nh Pe ee A A ied tg ee BEE Nahe 
An injunction is an extraordinary remedy available in 
the absence of an adequate remedy at law and where 
there is a real and imminent danger of irreparable in- 
jury. The threatened action must be based upon a real 
apprehension that the acts for which the injunction is 
sought are not only threatened but will in all proba- 
bility be committed. Grein v. Board of Education ..... 
A party seeking an injunction must establish by compe- 
tent evidence every controverted fact necessary to en- 
title it torelief. Grintv. Hart ......................... 
An action to enjoin enforcement of a city ordinance is 
one in equity. Sasich v. City of Omaha ................ 


When insanity has not been pled as a defense and evi- 
dence concerning the defendant’s mental condition is 
introduced solely to establish that he lacked the ability 
to intend the obvious and probable consequences of his 
voluntary act, and thus is offered to rebut the presump- 
tion which flows from his act, it is not appropriate to in- 
struct the jury as to the elements of the insanity de- 
fense. State v. Vosler ........,.... 2c ccc cece eee eee 


Insurance. 


Intent. 


Where the fact of insurance is relevant to some issue in 
the case, it cannot properly be excluded, but where not 
relevant to any such issue, evidence of the existence of 
insurance coverage is inadmissible. Kresha v. Kresha 


The intent with which an act is done is purely a mental 
process and difficult to establish by direct proof. It is 
generally a conclusion that must be drawn after a con- 
sideration of the actions of the defendant viewed in the 
light of the surrounding circumstances. State v. 
THIGIEN 32.5.5 Heeidaier ey Seed ah dal owed pane Hae OOM 
No specific intention is required to constitute felony 
murder, other than the intent to do the act which consti- 
tutes the felony during which the killing occurred. 
State v. ReeveS 2.0.0.0... 2c cece cent eee ees 
The cardinal rule in construing wills is to ascertain and 
effectuate the intention of the testator if that intention 
is not contrary tolaw. Anderjaska v. Anderjaska ..... 
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When there are definite and unambiguous expressions 
in a will, other expressions that are capable of more 
than one construction must be construed, if reasonably 
practicable, so as to harmonize with the plain provi- 
sions of the will. Anderjaska v. Anderjaska ........... 


Investigative Stops. 


In appropriate circumstances a police officer may de- 
mand of a person involved in a traffic accident that 
person’s name and address. State v. DeJesus ......... 


Invitor-Invitee. 


1. 


A possessor of land is not an insurer of the safety of 
business invitees on its land. May v. Hall Co. L’stock 
Improvement ASSN. .......... 60.00. eee eee eee ene 
A possessor of land is subject to liability for physical 
harm caused to his invitees by a condition on the land 
if, but only if, he (1) knows or by the exercise of rea- 
sonable care would discover the condition, and should 
realize that it involves an unreasonable risk of harm to 
such invitees, (2) should expect that they will not dis- 
cover or realize the danger, or will fail to protect them- 
selves against it, and (3) fails to exercise reasonable 
care to protect them against the danger. May v. Hall 
Co. L’stock Improvement Assn. ............. 0.000000 08 
While the owner of premises owes the duty to exercise 
ordinary care to have the premises in a reasonably safe 
condition for use consonant with the purposes of the in- 
vitation, generally, there is no duty on the part of an in- 
vitor owner to protect the invitee against hazards 
which are known to the invitee or are so apparent that 
he may reasonably be expected to discover them and 
protect himself. Bruyninga v. Nuss ................... 
Generally, the invitee, who has knowledge of a danger- 
ous condition on the premises or where the dangerous 
condition is obvious, is negligent as a matter of law if 
he fails to use reasonable care to avoid injury. 
Bruyninga v. Nuss .........0... 00. c cece eee eee aes 


Issue Preclusion. 


1. 


For the theory of issue preclusion to bar further litiga- 
tion on a specific issue, the issue concluded must be 
identical, must have been raised or could have been 
raised and litigated in the prior action, must have been 
material and relevant to the disposition of the prior ac- 
tion, and the determination made of the issue in the 
prior action must have been necessary and essential to 
the resulting judgment. Flobert Industries v. Stuhr ... 
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Although an issue is actually litigated and determined 
by a final and valid judgment, and the determination is 
essential to the judgment, relitigation of the issue in a 
subsequent action between the parties is not precluded 
where a new determination of the issue is warranted by 
factors relating to the allocation of jurisdiction or 
veriue among the courts of the state. Flobert Indus- 
tries:vi:Stubr -.4s eles sain aie povided eee eek lee 


Judgments. 


1. 


In the absence of any evidence that the relief ordered 
by the trial court's judgment on the mandate is in ex- 
cess of that necessary to accomplish this court's direc- 
tions, the judgment on the mandate must be affirmed. 
Jameson v. Nelson .............. 2 cece cece eee ees 
A district court has no authority or power to vacate a 
judgment after term except for the reasons and within 
the time limited in Neb. Rev. Stat. § 25-2001 (Reissue 
1979). State ex rel. Birdine v. Fuller .................. 
Equity will not vacate a judgment after term where 
there is an adequate remedy at law. State ex rel. 
Birdine v. Fuller .......0.. 20... ccc eect ee eee 
To be entitled to vacate a judgment after term by an 
action in equity, the litigant must show that, without 
fault or laches on his part, he was prevented from pro- 
ceeding under Neb. Rev. Stat. § 25-2001 (Reissue 1979). 
State ex rel. Birdine v. Fuller ...............0.......0. 
Several actions may be brought and several judgments 
recovered against several wrongdoers, although but 
one satisfaction can be had. Bryant Heating v. United 
States Nat: Bank: 9ieiecscieie lees eels eins cas oh3 
The partial payment of a judgment against one of sev- 
eral wrongdoers is not a satisfaction which will prevent 
the maintenance of an action against another. Bryant 
Heating v. United States Nat. Bank ................... 
Findings that certain portions of a testamentary docu- 
ment are the products of undue influence are deter- 
minations of fact. As such, the standard of review is 
whether the findings are supported by sufficient evi- 
dence, which are not to be disturbed unless clearly 
wrong. Inre Estate of Marsh ................ .....05. 
The finding that a partially valid testamentary docu- 
ment is or is not to be given dispositive effect is 
equitable in nature and, on appeal, reviewed de novo on 
the record. Inre Estate of Marsh .................... 
In considering the sufficiency of the evidence to sustain 
a judgment, an appellate court must view the evidence 
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in the light most favorable to the successful party. Mor- 
feld v. Bernstrauch .............2. 002. c cece eee eee 
An acquittal or dismissal in a prior criminal prosecu- 
tion is no bar to the prosecution of a later civil action, 
and such acquittal or dismissal concludes no issues in a 
later civil action. State ex rel. Douglas v. Morrow .... 
A judgment is not subject to collateral attack unless 
that attack rests upon a lack of jurisdiction over the 
parties or of the subject matter. State v. Reuter ...... 
Although an issue is actually litigated and determined 
by a final and valid judgment, and the determination is 
essential to the judgment, relitigation of the issue ina 
subsequent action between the parties is not precluded 
where a new determination of the issue is warranted by 
factors relating to the allocation of jurisdiction or 
venue among the courts of the state. Flobert Indus- 
tries:v Stuhr sic c cp hee cd ee ee ee eee en 
A trial court may modify or vacate its judgments with- 
in the term, but the power to do so rests in the sound 
legal discretion of the court and may not be done arbi- 
trarily. Sargent Feed & Grainv. Anderson ........... 
The discretion of a trial court to modify or vacate its 
judgments within the term is a judicial discretion 
which is subject to review. Sargent Feed & Grain v. 
ANIGEFSON: fois peje a Susy heen griw date Dea Dan aleaR eae 
A party which has secured a judgment is entitled to re- 
tain that judgment, and it may not be set aside in the 
absence of a sound legal reason for doing so. Sargent 
Feed & Grain v. Anderson ............-.... 22sec eee 
Generally, the neglect or fault of counsel for the ad- 
verse party is not a basis for vacating a judgment 
against that party. Sargent Feed & Grain v. Anderson 
An order of the district court reversing a judgment of 
the county court in a criminal case, vacating the sen- 
tence, and remanding the cause for imposition of 
sentence may be reviewed under Neb. Rev. Stat. 
§ 29-2315.01 (Cum. Supp. 1982). State v. Ziemba ....... 
Under Neb. Rev. Stat. § 25-2001 (Reissue 1979), an 
“unavoidable casualty’’ is not of itself ground for the 
granting of a new trial at a subsequent term of court. 
The ‘‘casualty,’’ to be available for that purpose, must 
be one ‘‘preventing the party from prosecuting or de- 
fending.’’ Aetna Cas. & Surety Co. v. Dickinson ....... 
The judgment of the trial court in a law action where a 
jury has been waived has the effect of a jury verdict 
and will not be set aside unless clearly wrong Pioneer 
Enterprises v. Edens ............. 00.02. e ee eee eens 
In determining the sufficiency of the evidence to sus- 
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tain a judgment in a law action, it must be considered 
most favorably to the successful party, every contro- 
verted fact must be resolved in that party’s favor, and 
he must have the benefit of any inferences reasonably 
deducible from it. Pioneer Enterprises v. Edens ...... 
The provisions of Neb. Rev. Stat. § 25-2002 (Reissue 
1979) apply only to a modification of a judgment en- 
tered at a subsequent term. The law is clear that dur- 
ing the term the trial court has the inherent power to 
modify its judgment and no petition or summons is re- 
quired. Hyde v. Shapiro .............. 0... cece eee ee eee 
Our law is clear that, absent an abuse of discretion, a 
court has the inherent power to vacate or modify its 
own judgment at any time during the term at which 
those judgments are pronounced and such power exists 
entirely independent of any statute. Hyde v. Shapiro .. 


Ordinarily, when a motion to strike inadmissible evi- 
dence is sustained and the jury is instructed to disre- 
gard it, such action by the court is deemed sufficient to 
prevent prejudice, and therefore the defendant is not 
entitled toa mistrial. State v. Lee .................... 
The trial judge is in the best position to measure the at- 
mosphere at trial and gauge the probable impact an 
improper comment has on a jury. As such, the trial 
court’s determination concerning the comment will not 
be overruled unless it is clearly erroneous. State v. 
REEVES" iin. c56 66 sgt cuee $6 enn Safowet wile Saulaniteed cons 
Remarks of the prosecutor in final summation which do 
not mislead and unduly influence the jury do not rise to 
a level sufficient to require the granting of defendant’s 
motion for mistrial. State v. Reeves .................. 
Where different minds may draw different conclusions 
from the facts proved, or if there is a conflict in the evi- 
dence, the matter at issue must be submitted to the 
jury to be determined. Kreshav. Kresha ............. 


durisdiction. 


1. 


The absence of subject matter jurisdiction may be 
raised by demurrer, or may be decided on a motion for 
summary judgment, or by trial on the merits. Blitzkie 
VuState 22. 3heduedly die ead ata bed dood dy wie e yas 
Nelson v. Sioux City Boat Club ........................ 
The requirement of Neb. Rev. Stat. § 77-2407 (Reissue 
1981) to furnish a proper appeal bond in any appeal 
from an order of the Director of Administrative Serv- 
ices is mandatory and essential to confer jurisdiction of 
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the proceedings on the district court, and the failure to 
do so may be objected to at any time during the course 
of the proceedings. Gesman v. State .................. 
A judgment is not subject to collateral attack unless 
that attack rests upon a lack of jurisdiction over the 
parties or of the subject matter. State v. Reuter ...... 
The authority of the Commission of Industrial Rela- 
tions is limited to that granted to it by legislative act, 
and such authority, when granted, must be narrowly 
construed. Transport Workers v. Transit Auth. of 
Omaha® 3:5 <isicnteci gt eked dahaguds Saaewes ceaeree des 
In an appropriate case the Commission of Industrial 
Relations may enter temporary orders affecting the 
wages, hours, and terms and conditions of employment 
of an employee pending the resolution of a labor dis- 
pute, and its authority under the act is not limited to 
preventing the discharge of an employee by the em- 
ployer. Transport Workers v. Transit Auth. of Omaha 
The jurisdiction of the Nebraska Public Service Com- 
mission over public grain warehouses is limited to the 
functions specifically set out in Neb. Rev. Stat. §§ 88-501 
to 88-524 (Reissue 1981). In re Complaint of Fecht ..... 
The powers of the court in a divorce action are statu- 
tory. Unless the source of the power is found in the 
statute, a court is without authority to exercise it. 
Randall v. Randall ........................000 ee eee eee 
The juvenile court has exclusive original jurisdiction as 
to any child who is habitually truant from school, re- 
gardless of whether the truancy is with or without the 
permission of the parent or guardian. In re Interest of 
CIP cides Ghent s eade ath th phase Ss unetien alle bbe ue eum Sets 
In re Interest of K.S. 22... cee 


Juror Qualifications. 


1. 


The trial court did not err in allowing the questioning of 
jurors as to whether their scruples against the death 
penalty would prevent them from returning a verdict of 
guilty regardless of the evidence, even though the jury 
was not to impose punishment and even though defend- 
ant contended that the questioning led to a conviction- 
prone jury. State v. Reeves ............ 0... eee cee 
A juror who has indicated an inability to fairly and im- 
partially determine guilt may be excused for cause. 
State v. Reeves ........... 0... ee eee Pe hale See 
Where jurors agree that they will follow the law given 
to them by the judge in his instructions, there is no 
need to remove such jurors for cause from a jury 
panel. State v. DeJesus ............ 66... cece eee 
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Jury Instructions. 


1. 


Jury instructions must be considered together, and if 
when considered as a whole they state the law correct- 
ly, they are not erroneous. In the framing of jury in- 
structions it is not necessary that the trial court follow 
the exact language used by this court in stating a rule 
of law. Lange Bldg. & Farm Supply v. Open Circle 
Oe ia tak dete wane akS ate Rcd sealed sata aits arate sesseea nays cee esa take ented oes 
It is the duty of the trial court, whether requested to do 
so or not, to submit to and properly instruct the jury on 
all material issues presented by the pleadings and sup- 
ported by the evidence. Juniata Feedyards v. Nuss ... 
Bussell v. Western Diesel Power ...................05. 
An instruction which misstates the issues or defenses 
and has a tendency to mislead the jury is erroneous. 
Conflicting instructions are erroneous and prejudicial 
unless it appears that the jury was not misled. Juniata 
Feedyards v. NUSS .......... 2. ccc e cece eee e ete enna 
Bussell v. Western Diesel Power ...................00- 
It is not error to refuse to give a requested instruction 
if the substance of the request is in the instructions 
actually given. State v. Thielen ...................... 
Where an information charges a defendant with a 
killing committed in the perpetration of or attempt to 
perpetrate one of the specific felonies set out in Neb. 
Rev. Stat. § 28-303(2) (Reissue 1979), second degree 
murder and manslaughter are not lesser-included of- 
fenses, and it is ordinarily error for the trial court to in- 
struct the jury that it may find the defendant guilty of 
second degree murder or manslaughter, even though 
such an instruction is requested. State v. Reeves ..... 
It is the duty of the court upon request of the accused to 
instruct the jury upon any valid defense which the evi- 
dence supports. The court is not required to give in- 
structions where there is not sufficient evidence to 
prove the facts claimed. State v. Reeves ............. 
All jury instructions must be read together, and if the 
instructions taken as a whole correctly state the law, 
are not misleading, and adequately cover the issues, 
there is no prejudicial error. State v. Reeves ......... 
Erickson v. Monarch Indus. .............. 0.0.2. e ee eaee 
It is not error to refuse to instruct a jury in a criminal 
case of the consequences of a verdict of not guilty by 
reason of insanity. State v. Reeves ................... 
In determining the sufficiency of jury instructions on 
appeal to this court, such instructions are to be read as 
a whole; and when they fairly submit the case and the 
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jury could not have been misled, there is no prejudicial 
error. Kresha v. Kresha ...............02-0200 0 ee eeee 
It is not error for the trial court to refuse a request for 
additional instructions where it has, on its own motion, 
fairly and fully instructed the jury on a party’s theory 
of the case. Kresha v. Kresha ..................000-40- 
Trial court’s instructions to jury in this case examined 
and found sufficient. Kresha v. Kresha ............... 
The true meaning of a set of instructions is to be deter- 
mined from a consideration of all that is said in them 
and not from picking out and emphasizing one errant 
word. Lincoln Grain v. Coopers & Lybrand ........... 
An instruction should be couched in neutral and nonar- 
gumentative language. Lincoln Grain v. Coopers & 
Inybrand”  isck os eee sore Sen ae aati salaries ene Cosh 
If there is at least some evidence which would permit 
the jury to find a defendant charged with first degree 
murder guilty of manslaughter, the court is required to 
charge the jury concerning the elements of man- 
slaughter. State v. Vosler ............ 0. cece eee 
State:v. Drew. ..c2 chee ecb ies eden s Coe napa evea bees 
When insanity has not been pled as a defense and evi- 
dence concerning the defendant’s mental condition is 
introduced solely to establish that he lacked the ability 
to intend the obvious and probable consequences of his 
voluntary act, and thus is offered to rebut the presump- 
tion which flows from his act, it is not appropriate to in- 
struct the jury as to the elements of the insanity de- 
fense. State v. Vosler .............. eee cece eee 
If a more specific instruction is desired, it is the duty of 
counsel to request it. Erickson v. Monarch Indus. 


Juvenile Courts. 


1. 


The juvenile court has exclusive original jurisdiction as 
to any child who is habitually truant from school, re- 
gardless of whether the truancy is with or without the 
permission of the parent or guardian. In re Interest of 
CrP s ec inarteclaneeineoietieeerl wWesad sand anbe Cade aes 
In re Interest of K.S. 0.0.2... cece eee 
A ‘‘truant”’ is a child who stays away from school with- 
out the permission of one having authority to grant 
such permission. In re Interestof K.S. ............... 
A child is a truant if his parent fails to cause the child 
to attend school as required by a compulsory at- 
tendance statute, at least where there is not a valid ex- 
cuse for the absence from school even though the par- 
ent consents to the absence. In re Interest of KS. ..... 
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Kidnapping. 
The kidnapping statute, Neb. Rev. Stat. § 28-313 (Reissue 
1979), and the false imprisonment in the first degree 
statute, Neb. Rev. Stat. § 28-314 (Reissue 1979), define 
separate offenses. State v. Miller ..................... 


Larceny. 
The term ‘‘steal,’’ as used in a municipal ordinance, in- 
cludes all the elements of larceny at common law. 
State 'v., Richard | o.cciaccng ee cab 0 ee Ok Cea coe eae Ss 
Leases. 


1. A lease which may be terminated at any time at the 
will of either party is a tenancy at will. Day v. Kolar 

2. In the absence of fraud one who signs an instrument 
without reading it, when he can read and has the oppor- 
tunity, cannot avoid the effect of his signature merely 
because he was not informed of the contents of the 
document. Day v. Kolar ............ 0... eee e eee eee 

3. The measure of damages in the taking or injury of a 
leasehold is the difference between the rental value of 
the remainder of the term and the rent reserved in the 
lease. City of Hastings v. Peter Ellis Farms .......... 


Legislature. 
1. The Legislature can shorten the period of limitation for 
commencement of a cause of action so long as a rea- 
sonable time is allowed to bring such action. Macku v. 
Drackett Products Co. ........... 2... eee 
2. Neb. Rev. Stat. § 50-202 (Cum. Supp. 1982) allows 
legislators reimbursement for expenses incurred in 
connection with the performance of their duties. State 
ex rel. Douglas v. Beermann .......................00. 


Lesser-Included Offenses. 

1. Where an information charges a defendant with a 
killing committed in the perpetration of or attempt to 
perpetrate one of the specific felonies set out in Neb. 
Rev. Stat. § 28-303(2) (Reissue 1979), second degree 
murder and manslaughter are not lesser-included of- 
fenses, and it is ordinarily error for the trial court to in- 
struct the jury that it may find the defendant guilty of 
second degree murder or manslaughter, even though 
such an instruction is requested. State v. Reeves ..... 

2. When, in a prosecution for murder, the evidence will 
support a finding of manslaughter, the trial court is re- 
quired to give such an instruction. State v. Drew ..... 
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Where the facts present no conflict and furnish the 
basis for but a single inference, and that favorable to 
the master, his freedom from liability is to be deter- 
mined by the court as a matter of law. Strong v. K & K 
Investments? 022 oe padie ek 4 bay se ae aienoa a ALES 
The doctrine that an intervening act cuts off the lia- 
bility of a tort-feasor comes into play only when the in- 
tervening cause is not foreseeable. Lincoln Grain v. 
Coopers & Lybrand .............. 00. cc cence eee 
Under the Nebraska Recreation Liability Act the owner 
of a recreational facility is not liable for ordinary negli- 
gence unless a fee was charged for the right to enter 
the facility. Garreans v. City of Omaha .............. 
Under the Nebraska Recreation Liability Act the owner 
of a recreational facility may be liable for willful or 
malicious failure to guard or warn against a dangerous 
condition, use, structure, or activity even though no 
charge was made to enter or go upon the land. 
Garreans v. City of Omaha .......................0.-.- 
When a bank accepts a deposit of funds it knows to be 
of a trust nature, and also knows that the depositor is 
without authority to deal with those funds, it distributes 
the funds to the depositor at its peril, with liability to 
the true owner of those funds. McHenry v. First Nat. 
Bank? 2oscs ce cide eaten eth eited, CEA Raleaee Bieta 


Libel and Slander. 


1. 


Absolute privilege attaches to all statements, even al- 
legedly defamatory statements, made by an attorney 
and made incident to and in the course of a judicial pro- 
ceeding, if the statements have some relation to the 
proceedings. Cummings Vv. Kirby ..................... 
In determining whether material is pertinent or rele- 
vant to the issues in a defamation action against an at- 
torney, the privilege embraces anything that may pos- 
sibly be pertinent, and all doubts should be resolved in 
favor of its relevancy or pertinency. Cummings v. 
Kary is eee 2 okie Ga eek Oh a A ace idle ede Sa 


Limitations of Actions. 


x, 


Regarding an infant’s cause of action for product lia- 
bility, Neb. Rev. Stat. § 25-213 (Reissue 1979) tolls the 
statute of limitations contained in Neb. Rev. Stat. 
§ 25-224(4) (Reissue 1979). Macku v. Drackett Prod- 
UCtS CO: 44 Suntan bind bet Cade Made o Bibe bal eh anes nll 
The Legislature can shorten the period of limitation for 
commencement of a cause of action so long as a rea- 
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sonable time is allowed to bring such action. Macku v. 
Drackett Products Co. oo... 0... cece eee eee 
Suspension of the statute of limitations in accordance 
with Neb. Rev. Stat. § 25-213 (Reissue 1979) inures to 
the exclusive and personal benefit of an infant and not 
to the benefit of the infant’s parent. Macku v. Drackett 
Products: Covi.) 920 iia tan ecaeiae aie iaas banter eet eiacne 
The 4-year period of limitations embodied in Neb. Rev. 
Stat. § 13-111 (Reissue 1977) bars an adult mother, 
through a cause of action brought on her own behalf, 
from establishing the paternity of her child born out of 
lawful wedlock to recover her own damages; however, 
such period of limitations does not operate to bar a 
cause of action brought on such a minor child’s behalf 
by a guardian or next friend to secure the child’s 
rights. Doakv. Milbauer ................ 0. . eee e eee 
A petition alleging a cause of action not commenced 
within the time prescribed by the appropriate statute of 
limitations is subject to a demurrer. S.I.D. No. 145 v. 
NYO ici ce Ohiiee Sed Canta LeGolt pnd ea Rate Monae wee aS 
If a petition alleges a cause of action ostensively barred 
by the statute of limitations, such petition, in order to 
state a cause of action, must show some excuse tolling 
the operation and bar of the statute. S.I.D. No. 145 v. 
INYOr Sibinn dimond TC eda ee hae E Malay hategien needle dng BEE) 
To toll the statute of limitations and to remove the bar 
of that statute, Neb. Rev. Stat. § 25-205 (Reissue 1979), 
a debtor must unqualifiedly acknowledge an existing 
liability. Kotas v. Sorensen .................0 cece euaee 
A mere reference to a promissory note, although con- 
sistent with its existing validity and implying no dispo- 
sition to question its binding obligation, or a suggestion 
of some action in reference to it, is not such an ‘‘ac- 
knowledgment’’ as contemplated by Neb. Rev. Stat. 
§ 25-216 (Reissue 1979). Kotas v. Sorensen ............ 
Because part payment can result in a debtor’s waiver 
or relinquishment of the defense afforded by the statute 
of limitations, a creditor must prove by clear and con- 
vincing evidence that there has been a part payment of 
the debt in order to enforce a claim barred by the stat- 
ute of limitations. Castellano v. Bitkower ............. 


Liquor Licenses. 


1. 


Under the provisions of Neb. Rev. Stat. § 53-1382 (Cum. 
Supp. 1982), the arbitrary recommendation of denial of 
the issuance of a liquor license made by a local gov- 
erning body, based only on the belief that there are suf- 
ficient licenses in existence, does not, standing alone, 
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justify the denial of an otherwise valid application. 
McChesney v. City of No. Platte ..0........0.0......... 
The Nebraska Liquor Control] Commission may deny a 
retail liquor license to a qualified applicant only if it 
finds that one or more of the requirements of Neb. Rev. 
Stat. § 53-132 (Cum. Supp. 1982), including public con- 
venience and necessity, are not present. McChesney v. 
City of No. Platte .......... 0. eee 
Neither the district court nor this court is entitled to re- 
view the record de novo to make those enumerated 
findings required by Neb. Rev. Stat. § 53-132 (Cum. 
Supp. 1982). Rather, such reviewing courts are enti- 
tled to determine whether the findings of the Nebraska 
Liquor Control Commission are supported by substan- 
tial evidence or whether such findings were arbitrary 
or capricious. McChesney v. City of No. Platte ....... 
The failure of the Nebraska Liquor Control Commission 
to make the findings of fact and conclusions of law pro- 
vided for in Neb. Rev. Stat. § 53-132 (Cum. Supp. 1982) 
does not make its order void, but only irregular, which 
requires a reviewing court to remand the case to the 
commission with directions to make such findings in 
support of any order to be made. McChesney v. City of 
Noy Platte 5. e viscid teteege mah daha lal aihu aie ea hele icare ore 
The relocation of an existing liquor license is not the is- 
suance of a new one. Central Park Pharm. v. Nebras- 
ka. Lig. Cont: ‘Comms. 0.566. c03at vn: 22s Saas Site ea eA as 


Marriage. 


The general rule is that the validity of a marriage is de- 
termined by the law of the place where it was con- 
tracted; if valid there it will be held valid everywhere, 
and, conversely, if invalid by the lex loci contractus, it 
will be invalid wherever the question may arise. Ran- 
dallivs( Randall t.cc 0s wrkitens SLRS Read anita alata? 


Master and Servant. 


1. 


In order to sustain a recovery under the doctrine of re- 
spondeat superior, the relationship of master and serv- 
ant must be shown to exist at the time of the injury and 
with respect to the particular transaction resulting in 
the alleged tort, and the servant must be shown to be 
acting within the scope of his employment. Strong v. 
K & K Investments .......00... 000. eae 
The conduct of a servant is within the scope of employ- 
ment if, but only if, it is of the kind he is erployed to 
perform, it occurred substantially within the ruthorized 
time and space limits, and it is actuated, at least in 
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part, by a purpose to serve the master. Strong v. K & 
K Investments 2 icc. kenge pe ee eh bee eee pa dees 
A master, in selecting an employee, must exercise a 
degree of care commensurate with the nature and dan- 
ger of the business in which he is engaged and the na- 
ture and grade of service for which the servant is in- 
tended, but is required to hire employees possessing 
only such skill as is ordinarily and reasonably com- 
mensurate with the work to be performed by them. 
Strong v. K& K Investments ............... 0... eee 
Where the facts present no conflict and furnish the 
basis for but a single inference, and that favorable to 
the master, his freedom from liability is to be deter- 
mined by the court as a matter of law. Strong v. K & K 
Investments. 2 viccy See ieen ta Kaden. wide dahl ee ates 


Mechanics’ Liens. 


1. 


A foreclosure of a mechanic’s lien is an action in equity 
which is heard on appeal in this court de novo on the 
record, with weight being given to the findings of the 
trial court when credible evidence is in conflict on ma- 
terial questions of fact. Kustom Kreations v. Duxbury 
O'Keefe Elevator v. Second Ave. Properties ........... 
Prejudgment interest is recoverable upon the fore- 
closure of a mechanic’s lien if the claim is liquidated. 
O'Keefe Elevator v. Second Ave. Properties ........... 


Medical Assistance. 


1. 


In enacting the amendment to the Social Security Act 
which requires that a state’s plan for long-term health 
care assistance provide for payment of skilled nursing 
facilities’ and intermediate care facilities’ services on 
a reasonable cost-related basis, Congress intended that 
the states have freedom both to define allowable cost 
items and to set a value on the reasonable cost of such 
items. Haven Home, Inc. v. Department of Pub. Wel- 
LOVO. edie Hescesthetenee cache ech Wats ace ttrel o ta alata hia erate Hy 
This court may not substitute its judgment for that of 
the Nebraska Department of Public Welfare in deter- 
mining which method is preferable to determine a rea- 
sonable cost-related basis for reimbursing leng-term 
health care facilities. Haven Home, Inc. v. Depart- 
ment of Pub. Welfare ............0.. 00.02 cc cce cece 
A state is not obligated to participate in the medicaid 
program; however, once it has voluntarily elected to 
participate, the state must comply with federal stand- 
ards. Haven Home, Inc. v. Department of Pub. Wel- 
PATO ies ste aeeee Ae aes ale dae eae eee Bek aa gen hath d 
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Mental Competency. 


In order to prove the requisite mental state for murder 


in the first degree, the State is required to show a con- 
dition of the mind which was manifested by intentional- 
ly doing a wrongful act without just cause or excuse 
and which is defined as any willful or corrupt intention 
of the mind. State v. Krimmel ........................ 


Mental Health. 


Minors. 


A trial court may not require a psychiatric examination 


of a criminal defendant when he puts his mental condi- 
tion in issue solely to support his claim that he lacked 
the mental ability to form the intent required as an ele- 
ment of the crime with which he is charged. State v. 
VoOSlOPs s5.ctwha cy Mie gees esate Seen aee eae: 


Generally, injury to a minor results in two causes of ac- 
tion—one on behalf of the minor and the other on behalf 
of the minor’s parent. Macku v. Drackett Products Co. 
At common law an infant could sue only by a guardian 
or next friend, because an infant lacked legal capacity 
to act for oneself. Neb. Rev. Stat. § 25-307 (Reissue 
1979) is Nebraska’s recognition of the common law re- 
garding prosecution of an infant’s claim. Macku v. 
Drackett Products Co. ........... 0.0... cece eee eee 
Regarding an infant’s cause of action for product lia- 
bility, Neb. Rev. Stat. § 25-213 (Reissue 1979) tolls the 
statute of limitations contained in Neb. Rev. Stat. 
§ 25-224(4) (Reissue 1979). Macku v. Drackett Prod- 
UCIS COs, isos tearsid pata cast saccade ee eaters Ee eos 
Suspension of the statute of limitations in accordance 
with Neb. Rev. Stat. § 25-213 (Reissue 1979) inures to 
the exclusive and personal benefit of an infant and not 
to the benefit of the infant’s parent. Macku v. Drackett 
Products: Co. 2 5.005 ccs tckwe ed eda a ee Vag Gad ete foe 
If the actor is a child, the standard of care to which he 
must conform to avoid being contributorily negligent is 
that of a reasonable person of like age, intelligence, 
and experience under the same circumstances. Culli- 
nane v. Interstate Iron & Metal ....................05. 
Garreans v. City of Omaha ............... 0. ce eee e eee 
The question of the competency of a child witness is 
measured by such child’s capabilities, intelligence, and 
understanding of the difference between truth and 
falsehood, and the determination of such competency 
rests largely in the discretion of the trial court and its 
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determination in that regard will not be overturned ab- 
sent a clear abuse of discretion. State v. Miner ....... 
AS a general rule, whether a physical act committed by 
a person responsible for the general care and supervi- 
sion of a minor is a justifiable act, as referred to in 
Neb. Rev. Stat. § 28-1413 (Reissue 1979), or constitutes 
an unlawful assault is a question of fact to be decided 
by the trier of fact. State v. Miner .................... 
A ‘‘truant”’ is a child who stays away from school with- 
out the permission of one having authority to grant 
such permission. In re Interest of K.S. ............... 
A child is a truant if his parent fails to cause the child 
to attend school as required by a compulsory attend- 
ance statute, at least where there is not a valid excuse 
for the absence from school even though the parent 
consents to the absence. Inre Interest of K.S. ........ 
The juvenile court has exclusive original jurisdiction as 
to a child who is habitually truant from school, regard- 
less of whether the truancy is with or without the per- 
mission of the parent or guardian of the child. In re In- 
tereStofl KS. vsccs sede idak nad Faheaene Vga 


Modification of Decree. 


A material change in circumstances, not within the rea- 
sonable contemplation of the parties at the time of the 
alimony award, and not accomplished by the mere pas- 
sage of time, may constitute good cause for modifica- 
tion of a decree; our determination as to whether such 
good cause has been shown is made de novo on the rec- 
ord. Sholl v. Sholl .... 0.0... cece cece eee eee 


Motions for Continuance. 


The denial of a continuance of a trial is a matter to be de- 
termined on the discretion of the trial court, and in the 
absence of an abuse of discretion such a denial] will not 
be disturbed on appeal. State v. Clark ................ 


Motions for Mistrial. 


1. 


Where plaintiff's counsel on cross-examination of de- 
fendant’s witness propounds a question which calls for 
proper evidence, the fact that an irresponsive or inad- 
vertent answer includes reference to insurance will not 
be grounds for declaring a mistrial. Lange Bldg. & 
Farm Supply v. Open Circle ‘‘R” ................0.0004 
A party to an action cannot be heard to complain if ref- 
erence to insurance is interjected by his own witness 
and the other party’s counsel is in no way responsible 
for it. Lange Bldg. & Farm Supply v. Open Circle ‘‘R’”’ 
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Remarks of the prosecutor in final summation which do 
not mislead and unduly influence the jury do not rise to 
a level sufficient to require the granting of defendant’s 
motion for mistrial. State v. Reeves .................. 


Motions for New Trial. 


1. 


The standard of review of an order granting a new trial 
is whether the trial court abused its discretion. This 
court will not disturb an order granting a new trial un- 
less it clearly appears that no tenable grounds existed 
therefor. Juniata Feedyards v. Nuss ................. 
Where a motion for new trial is based on newly discov- 
ered evidence, the rule is well established that the new- 
ly discovered evidence must be of such a nature that, if 
offered and admitted at the former trial, it probably 
would have produced a substantial difference in the re- 
sult: State vc erris 2 c¢.i0sheeds kha taste cosa oats 


Motions to Dismiss. 


as 


A motion to dismiss is not allowable as a pretrial plead- 
ing. Blitzkie v. State ............. 0... eee eee eee 
Nelson v. Sioux City Boat Club ...................e0 ue 
There is no pretrial pleading in Nebraska known as a 
‘Motion to Dismiss.’’ Smick v. Langvardt ............ 
The party against whom a motion for dismissal is di- 
rected is entitled to have all material and relevant evi- 
dence submitted on its behalf treated as true, to have 
every controverted fact resolved in its favor, and to 
have the benefit of every inference which can reason- 
ably be deduced from the evidence. Teegerstrom v. 
H. J. Jeffries Truck Line .................. 2000s ee eee 


Motions to Strike. 


Ordinarily, when a motion to strike inadmissible evi- 
dence is sustained and the jury is instructed to disre- 
gard it, such action by the court is deemed sufficient to 
prevent prejudice, and therefore the defendant is not 
entitled to a mistrial. State v. Lee .................... 


Motions to Vacate. 


1. 


Generally, the neglect or fault of counsel for the ad- 
verse party is not a basis for vacating a judgment 
against that party. Sargent Feed & Grain v. Anderson 
Under Neb. Rev. Stat. § 25-2001 (Reissue 1979), an ‘‘un- 
avoidable casualty”’ is not of itself ground for the grant- 
ing of a new trial at a subsequent term of court. The 
‘casualty,’ to be available for that purpose, must be 
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one ‘‘preventing the party from prosecuting or defend- 
ing.’’ Aetna Cas. & Surety Co. v. Dickinson ........... 


Motor Vehicles. 


1. 


A driver emerging from a driveway has the duty to 
look for approaching traffic and to see what is in plain 
sight within the radius which denotes danger. McFar- 
land'v: Kang oss tisink tl densa es ease ayetids Baers 
A driver of a vehicle must maintain such lookout and 
control as will avoid collision with others exercising 
due care. He has a right to assume that others, chil- 
dren and adults, will do likewise. McFarland v. King 
A vehicle traveling on a highway at a reasonable and 
lawful rate of speed is not required to slow down or stop 
upon the appearance of a vehicle about to enter the 
highway from a private road until it reasonably ap- 
pears that its driver is not going to yield the right-of- 
way. McFarland v. King ................... eee eee eee 
Where the evidence shows without dispute that the 
proximate cause of a collision is the failure of the 
driver of a vehicle entering a highway from a private 
road to look for approaching vehicles, the failure to 
look constitutes such negligence as will bar recovery as 
a matter of law. McFarland v. King .................. 
A privately owned automobile may not be removed 
from private property without the consent of its owner 
by order of a police officer unless there are exigent cir- 
cumstances requiring removal, or the officer has a 
search warrant. Morfeld v. Bernstrauch ............. 
Testimony that an officer smelled marijuana is suffi- 
cient to furnish probable cause to search a vehicle with- 
out a warrant where there is sufficient foundation as to 
the expertise of the officer. State v. Masters .......... 
The statutory rules of the road in Nebraska are not ap- 
plicable to the operation of motor vehicles on private 
property unless specifically so provided. Neb. Rev. 
Stat. § 39-603 (Reissue 1978). Kreshav. Kresha ....... 
In the absence of statutory regulation common-law 
rules apply. Kresha v. Kresha ........................ 
An operator, in backing a vehicle at places other than a 
public street or highway, must exercise ordinary care. 
The situation may require the keeping of a lookout and, 
under some circumstances, an effective warning signal 
of the intention to back. Generally speaking, the back- 
ing does not constitute negligence where the operator 
does everything that a reasonably prudent person can 
do to avoid injury to others. Kresha v. Kresha ........ 
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Municipal Corporations. 


1. 


The term ‘‘comprehensive plan’’ is used with respect to 
a metropolitan city in its generic sense and does not re- 
fer to any special document. Sasich v. City of Omaha 
If an ordinance in question is a valid exercise of the 
power granted to a city, courts will not inquire into the 
motives or reasons of the city council in enacting it. 
Sasich v. City of Omaha ................. 0.000.000.0000. 


Negligence. 


1. 


Where the evidence shows without dispute that the 
proximate cause of a collision is the failure of the 
driver of a vehicle entering a highway from a private 
road to look for approaching vehicles, the failure to 
look constitutes such negligence as will bar recovery as 
a matter of law. McFarland v. King .................. 
If the actor is a child, the standard of care to which he 
must conform to avoid being contributorily negligent is 
that of a reasonable person of like age, intelligence, 
and experience under the same circumstances. Cul- 
linane v. Interstate Iron & Metal ...................45. 
Garreans v. City of Omaha ................. 0.000000 
Where reasonable minds might draw different conclu- 
sions from the evidence, the question as to negligence 
or contributory negligence under the circumstances is 
a matter for determination by the jury. Cullinane v. 
Interstate Iron & Metal ........-.. 0. cece eee cece eee 
In order to sustain a recovery under the doctrine of re- 
spondeat superior, the relationship of master and serv- 
ant must be shown to exist at the time of the injury and 
with respect to the particular transaction resulting in 
the alleged tort, and the servant must be shown to be 
acting within the scope of his employment. Strong v. 
K&K Investments ........ 0... 06 e eee 
The conduct of a servant is within the scope of employ- 
ment if, but only if, it is of the kind he is employed to 
perform, it occurred substantially within the authorized 
time and space limits, and it is actuated, at least in 
part, by a purpose to serve the master. Strong v. 
K&K Investments .................-...0.80. a Acne gi aries 
A master, in selecting an employee, must exercise a 
degree of care commensurate with the nature and dan- 
ger of the business in which he is engaged and the na- 
ture and grade of service for which the servant is in- 
tended, but is required to hire employees possessing 
only such skill as is ordinarily and reasonably com- 
mensurate with the work to be performed by them. 
Strong v. K & K Investments ....................---05- 
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An operator, in backing a vehicle at places other than a 
public street or highway, must exercise ordinary care. 
The situation may require the keeping of a lookout and, 
under some circumstances, an effective warning signal 
of the intention to back. Generally speaking, the backing 
does not constitute negligence where the operator does 
everything that a reasonably prudent person can do to 
avoid injury toothers. Kresha v. Kresha ............. 
A fireman or individual fighting a fire on the premises 
of an owner or occupant is a bare licensee to whom the 
owner or occupant owes no greater duty than to refrain 
from injuring him by willful or wanton negligence or a 
designed injury, except in certain cases where there 
may be the duty to warn of hidden danger or peril 
known to the owner or occupant but unknown to or un- 
observable by the fireman in the exercise of ordinary 
care. Moravec v. Moravec .............00..220-00 eee 
Under the rescue doctrine it is not contributory negli- 
gence for a plaintiff to expose himself to danger in a 
reasonable effort to save a third person or the property 
of a third person from harm. The extent of the risk 
which the volunteer is justified in assuming under the 
circumstances increases in proportion to the immi- 
nence of the danger and the value to be realized from 
meeting the danger and attempting to remove or 
eliminate the hazard; that is, the less the danger to the 
third party, the less the risk the volunteer is justified in 
taking. Moravec v. Moravec ..................-..00-5 
The assumption of risk doctrine is predicated upon an 
implied consent to be treated negligently, and gen- 
erally relates to one voluntarily undertaking a known 
risk even though he is otherwise in the exercise of rea- 
sonable care. Lincoln Grain v. Coopers & Lybrand 

A plaintiff who voluntarily assumes a risk of harm 
arising from the negligent conduct of the defendant 
cannot recover for such harm. Lincoln Grain v. Coop- 
ers & Lybrand i. 63.0 Sesh otitis ote veg G hast 
The contributory negligence of the client is a defense in 
an accountant malpractice action only where such 
negligence has contributed to the accountant’s failure 
to perform his contract and to report the truth. Lin- 
coln Grain v. Coopers & Lybrand ...................... 
The doctrine that an intervening act cuts off the lia- 
bility of a tort-feasor comes into play only when the in- 
tervening cause is not foreseeable. Lincoln Grain v. 
Coopers & Lybrand ................. 00sec e eee 
A possessor of land is not an insurer of the safety of 
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business invitees on its land. May v. Hall Co. L’stock 
Improvement ASSN. ...... 666.06 c cece teres 
A possessor of land is subject to liability for physical 
harm caused to his invitees by a condition on the land 
if, but only if, he (1) knows or by the exercise of reason- 
able care would discover the condition, and should 
realize that it involves an unreasonable risk of harm to 
such invitees, (2) should expect that they will not dis- 
cover or realize the danger, or will fail to protect them- 
selves against it, and (3) fails to exercise reasonable 
care to protect them against the danger. May v. Hall 
Co. L’stock Improvement Assn. ..........--.. 00.2. e eee 
Under the Nebraska Recreation Liability Act the owner 
of a recreational facility is not liable for ordinary negli- 
gence unless a fee was charged for the right to enter 
the facility. Garreans v. City of Omaha .............. 
Under the Nebraska Recreation Liability Act the owner 
of a recreational facility may be liable for willful or 
malicious failure to guard or warn against a dangerous 
condition, use, structure, or activity even though no 
charge was made to enter or go upon the land. Gar- 
reans v. City of Omaha .............. 0... cee eee 
In order for an action to be willful or wanton, the evi- 
dence must show that the defendant acted with actual 
knowledge that a danger existed and that the defendant 
intentionally failed to act to prevent the harm which 
was reasonably likely to result. Garreans v. City of 
Omaha. isis hah Pee eeP RS Ma wid PES Pe ee ee OS Lae 
To constitute willful misconduct there must be actual 
knowledge, or its legal equivalent, of the peril to be ap- 
prehended, coupled with a conscious failure to avert 
injury. Garreans v. City of Omaha ................... 
An actor cannot act willfully in failing to remove a 
danger when he has no knowledge of it. Garreans v. 
City of Omaha. ie acd is ee coat anna ieee s 
An actor is contributorily negligent if he breaches the 
duty imposed upon him by law to protect himself from 
injury; if his actions concur and cooperate with action- 
able negligence of the defendant; and if his actions con- 
tribute to his injuries as a proximate cause. Garreans 
ve City of Omaha... ork nec cies oe ets ate poles sence ees 
The degree of care required increases when an actor is 
dealing with a dangerous activity such as exploding 
firecrackers. Garreans v. City of Omaha ............. 
One who has notice of a dangerous condition of a wire 
or other electrical appliance and voluntarily or reck- 
lessly brings himself into contact with it, as by touching 
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it with conductors of electricity, is guilty of negligence. 
Rodgers v. Chimney Rock P.P. Dist. .................. 
One who knows of a dangerous condition, appreciates 
its dangerous nature, and deliberately exposes himself 
to the danger assumes the risk of injury from it. 
Rodgers v. Chimney Rock P.P. Dist. .................. 
One who is capable of understanding and discretion and 
who fails to exercise ordinary care and prudence to 
avoid defects and dangers which are open and obvious 
is negligent or contributorily negligent. Rodgers v. 
Chimney Rock P.P. Dist. ........... 0. ccc eee 
A power company engaged in the transmission of 
electricity is required to exercise reasonable care in 
the construction and maintenance of its lines. The de- 
gree of care varies with the circumstances, but it must 
be commensurate with the dangers involved; and 
where wires are designed to carry electricity of high 
voltage, the law imposes upon the company the duty of 
exercising the utmost care and prudence consistent 
with the practical operation of its business to avoid in- 
jury to persons and property. Rodgers v. Chimney 
Rock: PP). Dists 5. 5,.cexae8 esate dees Eas eclatee ug hale Saeed ae 
Electric companies are not insurers of the safety of the 
public and hence are not liable for injuries unless guilty 
of some wrongful act or omission. Rodgers v. Chimney 
Rock.P.. Ps Dist: : sc puss neni. on. eres cheese see heed 
Power companies engaged in the transmission of elec- 
tricity, especially electricity otf high voltage, are 
charged with the duty of exercising a very high degree 
of care to safeguard those whose lawful activities ex- 
pose them to the risk of inadvertent contact with the 
electric lines, but they are not insurers and not liable 
for damages in the absence of negligence. Rodgers v. 
Chimney Rock P.P. Dist. ...................0.00000005 
A violation of a statute or ordinance enacted in the in- 
terest of public safety, while not negligence per se, is 
evidence of negligence. Schaefer v. McCreary ........ 
While the owner of premises owes the duty to exercise 
ordinary care to have the premises in a reasonably safe 
condition for use consonant with the purposes of the in- 
vitation, generally, there is no duty on the part of an in- 
vitor owner to protect the invitee against hazards 
which are known to the invitee or are so apparent that 
he may reasonably be expected to discover them and 
protect himself. Bruyninga v. Nuss ................... 
Generally, the invitee, who has knowledge of a danger- 
ous condition on the premises or where the dangerous 
condition is obvious, is negligent as a matter of law if 
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he fails to use reasonable care to avoid injury. 
Bruyninga v. NUSS ........... 0.0... eee eee ee eee 
It is not necessary for an actor to foresee the exact risk 
which occurred in order to support a finding of negli- 
gence. Erickson v. Monarch Indus. ................... 
A contractor cannot delegate its duty to provide safe 
electrical wiring by employing a subcontractor to per- 
form the electrical work. Erickson v. Monarch Indus. 
A contractor who creates a dangerous condition which 
is latent and not discoverable by reasonable inspection 
is not relieved of liability by acceptance of the work by 
the owner. Erickson v. Monarch Indus. ............... 
In an action for gross negligence under the automobile 
guest statute, where there is adequate proof of negli- 
gence, a verdict should be directed for defendant only 
where the court can clearly say that it fails to approach 
the level of negligence in a very high degree under the 
circumstances. In all other cases it must be left to the 
jury to determine whether it amounts to gross negli- 
gence or to mere ordinary negligence. Teegerstrom v. 
H. J. Jeffries Truck Line ...............-. 0... eee ee eee 
Gross negligence, within the meaning of the guest stat- 
ute, means negligence in a very high degree, or the ab- 
sence of even slight care in the performance of a duty. 
Teegerstrom v. H. J. Jeffries Truck Line .............. 
In order to recover upon a negligence claim, the claim- 
ant must not have been contributorily negligent in a de- 
gree more than slight when compared to the negligence 
of the defendant. Teegerstrom v. H. J. Jeffries Truck 
TANG s eehod Sod es Sateen Sativa oe ale an Saye ae inle de tole 


Negotiable Instruments. 


Notice. 


A negotiable instrument can be the subject of conversion. 
Bryant Heating v. United States Nat. Bank ............ 


A failure to object to the form of a notice and acting on 
the notice generally waives any objection to the form of 
the notice. Day v. Kolar .............. 0... c cece eee 
To satisfy the requirement of due process, a notice in 
proceedings before an administrative agency must rea- 
sonably provide information regarding the accusation 
levied. In re Appeal of Bonnett .....................4. 
Charges in administrative proceedings must be specific 
enough to allow a party to prepare a defense, but the 
charges need not be drawn with the same refinements, 
strictness, exactitude, and subtleties as pleadings for 
judicial proceedings. Inre Appeal of Bonnett ......... 
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Notice of an accusation in administrative proceedings 
must sufficiently inform a party about the nature of the 
proceedings in order to avoid surprising or misleading 
the accused. In re Appeal of Bonnett ................. 


Ordinances. 


1. 


The term ‘‘steal,’’ as used in a municipal ordinance, in- 
cludes all the elements of larceny at common law. 
State'v. Richard): «. es.13. cc0% ood ae aS aaa estes Sanne 
An action to enjoin enforcement of a city ordinance is 
one in equity. Sasich v. City of Omaha ................ 
The validity of a zoning ordinance is to be presumed in 
the absence of clear and satisfactory evidence to the 
contrary. Sasich v. City of Omaha .................... 
A zoning ordinance which recognizes and legitimizes a 
nonconforming use is not objectionable upon that basis 
alone. Sasich v. City of Omaha ....................... 
If an ordinance in question is a valid exercise of the 
power granted to a city, courts will not inquire into the 
motives or reasons of the city council in enacting it. 
Sasich v. City of Omaha ............. 0... c eee eee 


Parental Duties. 


A child is a truant if his parent fails to cause the child to 


attend school as required by a compulsory attendance 
statute, at least where there is not a valid excuse for 
the absence from school even though the parent con- 
sents to the absence. Inre Interest of K.S. ............ 


Parental Rights. 


1. 


An order of the juvenile court terminating parental 
rights must be supported by clear and convincing evi- 
dence. In re Interest of C.,E., A.,andH. ............. 
Inre Interestof J. and R. ........... 0.0 eee eee 
A termination of parental rights should indeed be a last 
resort, and should be implemented only when no other 
reasonable alternative exists. In re Interest of 
Jean Re wicte eae ebdonee see hegea eet kaeu eee 3 
Where the custody of a minor child is involved in a 
habeas corpus action, the custody of the child is to be 
determined by the best interests of the child, with due 
regard for the superior rights of a fit, proper, and suit- 
able parent. Friedrichsen v. Koehn ................... 


Parol Evidence. 


Oral testimony is not admissible under the ambiguity ex- 


ception to the parol evidence rule to establish an under- 
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standing at variance with the plain terms of the written 
instrument. Sederstrom v. Burge .................... 


A third-party beneficiary’s rights depend upon, and are 
measured by, the terms of the contract between the 
promisor and promisee. The right of a third party 
benefited by a contract to sue thereon rests upon the 
liability of the promisor, which must affirmatively ap- 
pear from the language of the instrument when prop- 
erly interpreted or construed; and the liability so ap- 
pearing cannot be extended or enlarged on the ground 
alone that the situation and circumstances of the par- 
ties justify or demand further or other liability. It has 
been said that before the beneficiary may accept the 
benefits of the contract, he must accept all of its im- 
plied, as well as express, obligations. Haakinson & 
Beaty Co. v. Inland Ins. Co. ..............0.00 2. cece eee 
Indispensable parties to a suit are those who not only 
have an interest in the subject matter of the contro- 
versy but also have an interest of such a nature that a 
final decree cannot be made without affecting their in- 
terests or leaving the controversy in such a condition 
that its final determination may be wholly inconsistent 
with equity and good conscience. Johnson v. Mays.... 


Partnerships. 


Paternity. 
The 4-year period of limitations embodied in Neb. Rev. 


Perjury. 
In a prosecution for perjury, the falsity of the accused’s 


Where the relationships of the parties to a partnership 


are intertwined with other business relationships of the 
parties, an adequate remedy in an accounting case is 
available only within the equitable jurisdiction of the 
court. Jackson v. Clemens ..................02- 020 ee 


Stat. § 13-111 (Reissue 1977) bars an adult mother, 
through a cause of action brought on her own behalf, 
from establishing the paternity of her child born out of 
lawful wedlock to recover her own damages; however, 
such period of limitations does not operate to bar a 
cause of action brought on such a minor child’s behalf 
by a guardian or next friend to secure the child’s 
rights. Doak v. Milbauer ........................-24.. 


sworn testimony cannot be established by the testi- 
mony of one witness alone, but may be established by 
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testimony of one witness plus corroborative facts and 
circumstances sufficient to exclude all reasonable 
doubt of the guilt of the accused. State v. Mayhew .... 


Photographs. 

In a homicide case photographs of the victim are admis- 
sible, even if gruesome, if a proper foundation is laid 
and they are received for purposes of identification, to 
show the nature and extent of the wounds, and to estab- 
lish malice or intent. State v. Krimmel ............... 


Plea in Abatement. 

After trial and conviction any error in the district court’s 
ruling on the plea in abatement is cured if the evidence 
at trial is sufficient to permit the jury to find guilt be- 
yond a reasonable doubt. State v. Thielen ............ 


Pleadings. 

1. Normally, a petition seeking to recover upon an ex- 
press contract may be amended before trial to permit 
recovery on quantum meruit, in the absence of a show- 
ing of prejudice to the defendant. Kustom Kreations v. 
DUXDUPY. s6235.0:8 baci tha big aaa s aa a akdghe aegis Bala deta MONS ino 

2. If at a pretrial conference it appears there are issues 
not then within the pleadings, they should be stated 
plainly in the pretrial order, and, absent objections to 
the order by the parties, such order should thereafter 
govern the proceeding in that respect, and evidence 
may properly be received in support of proof as to such 
issues. Kustom Kreations v. Duxbury ................ 

3. A motion to dismiss is not allowable as a pretrial plead- 
ing. Blitzkie v. State .......... 0. cece cee eee eee 
Nelson v. Sioux City Boat Club .....................04. 

4. An irregular pleading such as a motion to dismiss may 
sometimes be recognized as a demurrer if the parties 
by stipulation, or the court by rule of court, permits the 
same. Blitzkie v. State ..............000. 0 eee 

5. Admissions contained in a defendant’s answer are ju- 
dicial admissions and waive all controversy concerning 
the matter. State ex rel. Douglas v. Morrow .......... 

6. A petition alleging a cause of action not commenced 
within the time prescribed by the appropriate statute of 
limitations is subject to a demurrer. S.I.D. No. 145 v. 
INV Or ie ied aight Sh german the Bie we aae his IN dest ad eat 

7. Ifa petition alleges a cause of action ostensively barred 
by the statute of limitations, such petition, in order to 
state a cause of action, must show some excuse tolling 
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the operation and bar of the statute. S.I.D. No. 145 v. 
INV Sitesi gd. o5h a so ntitas acne auege eho: bres aves Saas aa 
The character of an action as one in tort or on contract 
is determined by the nature of the grievance, not by the 
form of the pleadings, with consideration being given to 
the facts which constitute the cause of action. Lincoln 
Grain v. Coopers & Lybrand .......................0.. 
Where a petition contains a cause of action for breach 
of contract, additional averments appropriate to a tort 
action will not change the action from contract to tort. 
Lincoln Grain v. Coopers & Lybrand .................. 
One may sue in tort when there has been negligence in 
the performance of a contract. Lincoln Grain v. Coop- 
(2) ciao Oa 'd ¢) 9-0 6 nee ee ae a 
There is no pretrial pleading in Nebraska known as a 
‘Motion to Dismiss.’’ Smick v. Langvardt ............ 
Where the alleged defect is not apparent on the face of 
the petition, the defect becomes an affirmative matter 
which must be raised by the party seeking the benefit 
of the defect. Smick v. Langvardt .................... 


It would not be proper as a matter of right for a trial 
judge to permit the withdrawal of a plea of guilty or 
nolo contendere which was knowingly, intelligently, 
and voluntarily made unless such withdrawal is neces- 
sary to correct a manifest injustice. State v. Holtan 

In an action to withdraw a plea of guilty or nolo con- 
tendere, the burden is on the defendant to establish the 
manifest injustice by clear and convincing evidence. 
State v. Holtanm ..... ccc ee cee eee 
Withdrawal of a plea of guilty or nolo contendere is 
necessary to correct a manifest injustice whenever the 
defendant proves that (1) he was denied the effective 
assistance of counsel guaranteed to him by constitu- 
tion, statute, or rule; (2) the plea was not entered or 
ratified by the defendant or a person authorized to so 
act in his behalf; (3) the plea was involuntary, or was 
entered without knowledge of the charge or that the 
sentence actually imposed could be imposed; or (4) he 
did not receive the charge or sentence concessions con- 
templated by the plea agreement, and the prosecuting 
attorney failed to seek or not to oppose those conces- 
sions as promised in the plea agreement. State v. 
1 Co) 6: 5 ¢ ae ae eS 
In the absence of a showing that withdrawal is neces- 
sary to correct a manifest injustice, a defendant may 
not withdraw his plea of guilty or nolo contendere as a 
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matter of right once the plea has been accepted by the 
court. Before sentence, the court in its discretion may 
allow the defendant to withdraw his plea for any fair 
and just reason unless the prosecution has been sub- 
stantially prejudiced by reliance upon the defendant’s 
plea. State v. Holtan ........... 0. cee 
A valid plea of guilty waives all defenses to the charge, 
whether procedural, statutory, or constitutional. State 
Vi Ziemba. 2 )n0 2 fash itis pe rane eM ghol be tesa Bl ieee 
In order to make an intelligent and voluntary plea at a 
group arraignment, the defendant must have been 
present when the court advised those charged of their 
constitutional rights. The record must disclose that de- 
fendant was present at thattime. State v. Ziemba .... 
An accused being arraigned for driving while intoxi- 
cated must be advised whether he is charged with a 
first, second, or third offense and the maximum penal- 
ties applicable to the offense charged. State v. Ziemba 
Under certain circumstances a checklist authenticated 
by the signature or initials of the judge can be con- 
sidered a part of the record. Such a checklist may 
serve to affirmatively establish that a defendant made 
an intelligent and voluntary guilty plea. Such a check- 
list must comply with State v. Tweedy, 209 Neb. 649, 309 
N.W.2d 94 (1981). State v. Ziemba .................... 
A verbatim transcript of the rendition of a guilty plea is 
not constitutionally required, nor does absence of such 
a transcript require a finding that the plea was invalid. 
State v. Ziemba 2.0.6.0. ce eee cence tensor eens 
Defendants are entitled to be informed of the nature of 
the charges against them, the right to assistance of 
counsel, the right to confront witnesses against them, 
the right to a jury trial where otherwise authorized, 
and the privilege against self-incrimination. State v. 
IN CEU Berke teresa recs eS aays ota lace tage, Gett cahaa de ivanetegrs TNS: BA nde a ence ede 
By entering a plea of guilty, knowingly, voluntarily, 
and intelligently, the defendant waives every defense of 
the charge, whether the defense is procedural, statu- 
tory, or constitutional. State v. McNitt ............... 


Police Officers and Sheriffs. 


L 


Testimony that an officer smelled marijuana is suffi- 
cient to furnish probable cauSe to search a vehicle with- 
out a warrant where there is sufficient foundation as to 
the expertise of the officer. State v. Masters .......... 
In appropriate circumstances a police officer may de- 
mand of a person involved in a traffic accident that 
person’s name and address. State v. DeJesus ......... 
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Where the facts are such that they would justify a rea- 
sonably prudent man in believing that his safety or that 
of others is in danger, a police officer may conduct a 
‘“‘pat-down”’ search of a defendant to look for weapons. 
State’v. DeJesus isis Hees ce OU ea abs ea 


Subdivisions Tort Claims Act. 

The findings of fact of the trial court in a proceeding un- 
der the Political Subdivisions Tort Claims Act will not be 
disturbed unless they are clearly wrong. Rodgers v. 
Chimney Rock P.P. Dist. .............. 20.0.0... eee eee 


Post Conviction. 


1. 


A motion for post conviction relief cannot be used as a 
substitute for an appeal or to secure a further review of 
issues already litigated. State v. Hochstein ........... 
A defendant in a post conviction proceeding may not 
raise questions which could have been raised on direct 
appeal unless the questions are such that they would 
make the judgment of conviction void or voidable un- 
der the state or federal Constitution. State v. Hoch- 
Stein. cies seal hee geen ofeteont bee one Shee ese dns Soe 
One seeking post conviction relief has the burden of es- 
tablishing the basis for such relief, and the findings of 
the district court will not be disturbed on appeal unless 
they are clearly erroneous. State v. Hochstein ........ 
In order to establish a right to post conviction relief 
based on a claim of ineffective counsel, the criminal de- 
fendant has the burden to prove that counsel failed to 
perform at least as well as a lawyer with ordinary 
training and skill in the criminal law or that he failed to 
conscientiously protect his client’s interests. State v. 
HOCHSbein ie jet Pane oF as sane edaetnerecn trai Sega lot lated od WEG 
In a post conviction case the person challenging the 
competency of counsel has the burden of proof to estab- 
lish the incompetency of counsel, and the findings of 
the district court denying relief will not be disturbed on 
appeal unless clearly erroneous. State v. Hochstein ... 
Relief under the Post Conviction Act is limited to cases 
in which there was a denial or infringement of the 
rights of the prisoner such as to render the judgment 
void or voidable under the Constitution of Nebraska or 
the Constitution of the United States. State v. Pierce 


Prejudgment Interest. 


Prejudgment interest is recoverable upon the foreclosure 
of a mechanic’s lien if the claim is liquidated. O’Keefe 
Elevator v. Second Ave. Properties .........-.---..... 
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Preliminary Hearings. 


The right of a defendant to a preliminary hearing may be 
waived. State v. DeJesus .............. 0. ccc eee eee eee 


Presentence Reports. 


1. 


Pursuant to Neb. Rev. Stat. § 29-2521 (Reissue 1979), 
the sentencing court has broad discretion as to the 
source and type of evidence or information which may 
be used as assistance in determining the kind and ex- 
tent of the punishment to be imposed. The sentencing 
court may consider a presentence investigation. State 
Vi ROQVCS ioc. fo ihe eed ohio Be Se Soa nar PR 
By the very nature of a presentence investigation, it is 
necessary to rely to a great extent upon hearsay infor- 
mation, and it is not constitutionally required that the 
person convicted be allowed to confront all those who 
might give information to be used by the sentencing 
court. State v. Reeves ........ 0.0.02. eee eee eee 


Presumptions. 


1. 


As a general rule, a showing that the use has been 
open, visible, continuous, and unmolested for the pre- 
scriptive period raises a presumption that the use was 
under a claim of right and not permissive. Gerberding 
v. Schnakenberg. 2. occ. ee es ee ae ee ema 
When the claimed use is over unenclosed lands, the pre- 
sumption is that the use is permissive. Gerberding v. 
Schnakenherg: 2: ....diriak dep tia ag ees 
When the claimed right-of-way entails use over a way 
opened by the landowner for his own purposes, the pre- 
sumption is that the use is permissive. Gerberding v. 
Schnaken berg. sii sed eae ae thane bate 2eo8 
Once a claimant shows open, visible, continuous, and 
unmolested use of the land for the necessary period, the 
use will be presumed to be under a claim of right, and 
once so established this presumption may be rebutted 
by the owner of the servient estate only by proving by a 
preponderance of the evidence that the use was by 
license, agreement, or permission. Sellentin v. 
TEERIASEN, 0 oes Soe rie BE ESO Soe be hed os ee eee ER 
A rebuttable presumption of validity attaches to ac- 
tions of administrative agencies; the burden of proof 
rests with the party or parties challenging the action of 
an administrative agency. Haven Home, Ince. v. De- 
partment of Pub. Welfare ..............0 0.0.00. e eee 
The validity of a zoning ordinance is to be presumed in 
the absence of clear and satisfactory evidence to the 
contrary. Sasich v. City of Omaha .................... 
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Pretrial Conferences. 


1. 


If at a pretrial conference it appears there are issues 
not then within the pleadings, they should be stated 
plainly in the pretrial order, and, absent objections to 
the order by the parties, such order should thereafter 
govern the proceeding in that respect, and evidence 
may properly be received in support of proof as to such 
issues. Kustom Kreations v. Duxbury ................ 
The purpose of a pretrial conference is to simplify the 
issues, to amend pleadings when necessary, and to 
avoid unnecessary proof of facts at trial. To that end 
litigants must adhere to the spirit of the procedure and 
are bound by the pretrial order to which no exception 
has been taken. Hasenauer v. Durbin ................. 


Pretrial Motions. 


1. 


Prior Acts. 
1. 


The time utilized in the disposition of pretrial motions 
filed by the defendant is excluded under Neb. Rev. Stat. 
§ 29-1207(4) (Reissue 1979). State v. Classen .......... 
A failure to appropriately respond within the time allot- 
ted to a properly served request for admission of facts 
constitutes an admission of the facts sought to be 
elicited. Sargent Feed & Grain v. Anderson .......... 


AS a general proposition, evidence of crimes commit- 
ted by the accused other than that with which he is 
charged is not admissible. State v. Coca ....... ee 
It is competent for the prosecution to put in evidence all 
relevant facts and circumstances which tend to estab- 
lish any of the constituent elements of the crime with 
which the accused is charged, even though such facts 
and circumstances may prove or tend to prove that he 
committed other crimes. State v. Coca ............... 
Evidence of other crimes is admissible where there are 
unique, almost ‘‘signature-like’’ similarities between 
them and the offense charged or the evidence is other- 
wise so related in time, place, and circumstances to the 
offense charged as to have substantial probative value 
in determining the guilt of the accused. State v. Coca 
Balancing the need for ‘‘other-crimes’’ evidence 
against the possible prejudice to the accused is within 
the discretion of the trial court. State v. Coca ......... 
Evidence of other crimes, wrongs, or acts is not admis- 
sible to prove the character of a person in order to 
show that he acted in conformity therewith. It may, 
however, be admissible for other purposes, such as 
proof of motive, opportunity, intent, preparation, plan, 
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knowledge, identity, or absence of mistake or accident. 
State vi/ Plymate: se... issoate ch le ot See ad 
Evidence of other crimes may be admitted in a crimi- 
nal prosecution where the evidence is so related in 
time, place, and circumstances to the offense or of- 
fenses charged as to have substantial probative value 
in determining the guilt of the accused. The balancing 
of the need for ‘‘other-crimes’’ evidence against the 
possible prejudice to the defendant is within the appro- 
priate discretion of the trial court. State v. Plymate .. 


Prior Convictions. 


1. 


An accused being arraigned for driving while intoxi- 
cated must be advised whether he is charged with a 
first, second, or third offense and the maximum penal- 
ties applicable to the offense charged. State v. Ziemba 
A complaint charging second or third offense driving 
while intoxicated should allege the facts upon which the 
State relies to establish that the offense charged is a 
second or third offense. State v. Ziemba .............. 
The record of an enhancement proceeding for second or 
third offense driving while intoxicated must show that 
the requirements set out in State v. Smith, 213 Neb. 446, 
329 N.W.2d 564 (1983), and Neb. Rev. Stat. § 39-669.07 
(Cum. Supp. 1982) were satisfied. State v. Ziemba .... 
A defendant charged with second or third offense driv- 
ing while intoxicated may waive proof of a prior con- 
viction by a transcript of the judgment, and may waive 
the rights provided in Neb. Rev. Stat. § 39-669.07 (Cum. 
Supp. 1982) in regard to prior convictions. State v. 
CACO: es osceon ese a sacle $2.8 bie Bese ele dior aud & ends sun Vala eae aes 
In an enhancement proceeding the burden remains 
with the State to prove the prior convictions, and proof 
that the prior convictions were obtained in a proceed- 
ing wherein the defendant was either afforded counsel 
or informed of his right to counsel is a necessary part 
of that burden. State v. Ellis ......................... 
Where a record is silent as to a defendant’s opportunity 
for counsel, we may not presume that such rights were 
respected. State v. Ellis .......................0000005 


Prior Inconsistent Statements. 


When a nonparty witness admits making earlier state- 
ments contradicting his testimony at trial, the earlier 
statements are not admissible for purposes of impeach- 
ment. Statev. Drew ............. 0. cee eee cece ee 
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Probable Cause. : 
Testimony that an officer smelled marijuana is suffi- 


1. 


cient to furnish probable cause to search a vehicle with- 
out a warrant where there is sufficient foundation as to 
the expertise of the officer. State v. Masters .......... 
In appropriate circumstances the Constitution allows a 
properly limited search and seizure on facts that do not 
constitute probable cause to arrest or to search for 
contraband or evidence of a crime. State v. DeJesus 


Products Liability. 


1. 


Regarding an infant's cause of action for product lia- 
bility, Neb. Rev. Stat. § 25-213 (Reissue 1979) tolls the 
statute of limitations contained in Neb. Rev. Stat. 
§ 25-224(4) (Reissue 1979). Macku v. Drackett Prod- 
CIS COs. i005: Go ateatane ce eeataad + 1G hed Phen eteine sa ydes Tae 
Misuse of the product is a defense to strict liability. 
Erickson v. Monarch Indus. ............... 0.0000 sees 
A supplier who fails to test or inspect a product before 
sale is not liable in an action for negligence if he does 
not know or have reason to know that the product is 
likely to be dangerous. Erickson v. Monarch Indus. ... 
A supplier has a right to rely upon the inspection and 
tests performed by the manufacturer. Erickson v. 
Monarch Indus ciscce ees hv sev gunn eacesteaia teecbanr grea © a dieitabs 
Warning is unnecessary where the supplier of the prod- 
uct has reason to believe that those who use it will have 
such special experience as will enable them to perceive 
the danger. Erickson v. Monarch Indus. .............. 
The seller is entitled to have his due warnings and in- 
structions followed; and when they are disregarded, 
and injury results, he is not liable. Erickson v. Mon- 
Arch INGUss. se hace aa Ve aca achacglianieed eee 
A seller is not liable when he delivers a product in a 
safe condition and subsequent mishandling or other 
causes make it harmful by the time it is consumed. 
Erickson v. Monarch Indus. ..............-.... 000.0 
Unreasonably dangerous is defined as meaning that the 
product has a propensity for causing physical harm be- 
yond that which would be contemplated by the ordinary 
user or consumer who purchases it, with the ordinary 
knowledge common to the foreseeable class of users as 
to its characteristics. Erickson v. Monarch Indus. .... 
A plaintiff who seeks to impose strict liability upon a 
defendant for defective product design must prove 
there was some practicable way the product could have 
been made safer. Erickson v. Monarch Indus. ........ 
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Promissory Notes. 


Proof. 


1. 


To toll the statute of limitations and to remove the bar 
of that statute, Neb. Rev. Stat. § 25-205 (Reissue 1979), 
a debtor must unqualifiedly acknowledge an existing 
liability. Kotas v. Sorensen ...................0 ee eueee 
A mere reference to a promissory note, although con- 
sistent with its existing validity and implying no dispo- 
sition to question its binding obligation, or a suggestion 
of some action in reference to it, is not such an ‘‘ac- 
knowledgment”’ as contemplated by Neb. Rev. Stat. 
§ 25-216 (Reissue 1979). Kotas v. Sorensen ............ 
One seeking enforcement of a lost promissory note 
must by clear and convincing evidence establish (1) 
ownership of the instrument, (2) an explanation for ab- 
sence or loss of the instrument, and (3) the terms of the 
instrument. Castellano v. Bitkower ................... 
Because part payment can result in a debtor’s waiver 
or relinquishment of the cefense afforded by the statute 
of limitations, a creditor must prove by clear and con- 
vincing evidence that there has been a part payment of 
the debt in order to enforce a claim barred by the stat- 
ute of limitations. Castellano v. Bitkower ............. 


Proof of guilty knowledge may be made by evidence of 
acts, declarations, or conduct of the accused from 
which the inference may be fairly drawn that he knew 
of the existence and nature of the narcotics at the place 
where they were found. State v. Coca ................ 
The intent with which an act is done is purely a mental 
process and difficult to establish by direct proof. It is 
generally a conclusion that must be drawn after a con- 
sideration of the actions of the defendant viewed in the 
light of the surrounding circumstances. State v. 
TIE OM Act ers as a Paget atingeccae Wh rete ire ee ta bee Been os hl Lad 
To establish a breach of the implied warranty of mer- 
chantability arising under Neb. U.C.C. § 2-314 (Reissue 
1980), there must be proof that there was a deviation 
from the standard of merchantability at the time of 
sale and that such deviation caused the plaintiff’s in- 
jury both proximately and in fact. O’Keefe Elevator v. 
Second Ave. Properties ............... 0. cece cece eee 
To establish a breach of the implied warranty of fitness 
for a particular purpose arising under Neb. U.C.C. 
§ 2-315 (Reissue 1980), there must be proof that the 
seller had reason to know of the buyer’s particular pur- 
pose; that the seller had reason to know the buyer was 
relying on the seller’s skill or judgment to furnish ap- 
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propriate goods; and that the buyer did, in fact, rely 
upon the seller’s skill or judgment. O’Keefe Elevator 
v. Second Ave. Properties .....................02.0205. 
The law treats with disfavor a claim of a prescriptive 
right, and, accordingly, such a claim requires that the 
elements of such adverse user be clearly, convincingly, 
and satisfactorily established. Gerberding v. Schnak- 
C21 01 0 <) f : Ann PRE eer Pee ge eter ee 


A party claiming a prescriptive easement must show 
that his user was exclusive, adverse, under a claim of 
right, continuous and uninterrupted, and open and 
notorious for the full 10-year prescriptive period. 
Gerberding v. Schnakenberg ..................2...0055 
The facts relied upon to prove the aggravating circum- 
stances of Neb. Rev. Stat. § 29-2523(1) (Reissue 1979) 
must be proven beyond a reasonable doubt. State v. 
Reeves? iis pitied cia cen dn hla mens tae heros es 
Where it is alleged that economic dissimilarities exist 
which have a bearing on prevalent wage rates, the bur- 
den is on the party making that allegation to establish 
the bearing of any such economic dissimilarities on 
prevalent wage rates. Lincoln Co. Sheriff's Emp. 
Assn. v. Co. of Lincoln ............. cee eee ees 
A highway may be established by prescription when 
used adversely by the public continuously for a period 
of 10 years or more. Sellentin v. Terkildsen ........... 
In order to establish the requisite public prescriptive 
easement, the public must show that the use and enjoy- 
ment of the land was exclusive, adverse, continuous, 
uninterrupted, open and notorious, and under a claim 
of right for the full 10-year prescriptive period. Sellen- 
Hin’ v.. PerkKildsen’ esi 2 ws secee 48 ele ullale ois VAG ace vie bares 
In order to establish a roadway in favor of the public by 
prescriptive easement, there must be a use by the gen- 
eral public, under a claim of right adverse to the owner 
of the land, of some particular defined line of travel, 
and the use must be uninterrupted and without substan- 
tial change for 10 years or more, the period of time 
necessary to bar an action to recover the land. Sellen- 
Cin VP TErkUWASEN 3 secs cagics caspase by Fen ieectbg ies Gast obanceae ha PS 
To prove unlawful possession of a controlled substance, 
the evidence must show that the accused had physical 
or constructive possession with knowledge of the pres- 
ence of the drug and its character as a controlled sub- 
stance. State v. Masters ..................02000002 00 
State:v.Garcia® scic..cisc4 sen inte ss wanes deodocd whe nee 6 
Evidence of any act of physical force, however slight, 
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by which the obstruction to entering is removed is suffi- 
cient to prove a breaking. State v. Classen ........... 
Where a plaintiff fails to prove that a defendant's ac- 
tions, even if negligent, were the proximate cause, ora 
proximately contributing cause, of the accident and re- 
sulting injuries, the case must be dismissed. Fletcher 
Vi State oiiiciten pha. Sas tie Seles cerieoat eno tye ais ye 
The burden is on the moving party in a Neb. Rev. Stat. 
§ 48-818 (Cum. Supp. 1982) case to demonstrate that ex- 
isting wages are not comparable to the prevalent wage 
rate. IBEW Local 1536 v. City of Fremont ............- 
A claimed easement must be viewed from both ends of 
the prescriptive period. The nature and extent or 
scope of the user must from the beginning be clearly 
established. At the end of the period it must appear in 
retrospect that there has been no material change or 
variance from the limits or course adopted or estab- 
lished at the beginning. A lesser user prevents a right 
to an easement and a greater user is of no importance 
until the full prescriptive period has elapsed from the 
initiation of the greater use. The law requires that the 
easement must be clearly definable and precisely 
measured. Grintv. Hart ................. 00 eee eee 
Abandonment of a prescriptive easement must be pled 
and proved, the burden of proof being on the party al- 
leging it. Grint v. Hart .........0.0.. eee eee 
In order to establish a right to post conviction relief 
based on a claim of ineffective counsel, the criminal de- 
fendant has the burden to prove that counsel failed to 
perform at least as well as a lawyer with ordinary 
training and skill in the criminal law or that he failed 
to conscientiously protect his client’s interests. State 
Vi Hochstein: osc hob tines sob ewe eases Cees 
In a post conviction case the person challenging the 
competency of counsel has the burden of proof to estab- 
lish the incompetency of counsel, and the findings of 
the district court denying relief will not be disturbed on 
appeal unless clearly erroneous. State v. Hochstein ... 
Not all illegally obtained evidence can be admitted 
simply because law enforcement officials assert that it 
would have been inevitably discovered. The mere as- 
sertion of inevitable discovery must fail. After the ac- 
cused has challenged the legality of the witness’ acqui- 
sition and of the use of the witness’ testimony, the po- 
lice must show that when the illegality occurred they 
possessed and were actively pursuing the evidence or 
leads that would have led to the discovery of the chal- 
lenged witness and that there was a reasonable proba- 
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bility that that witness would have thereby been discov- 
ered. The prosecution must bear the burden of proof 
on this issue. The court then must find that reasonable 
probability of subsequent discovery existed, based on 
this showing and the record generally. State v. Poit 

In an enhancement proceeding the burden remains 
with the State to prove the prior convictions, and proof 
that the prior convictions were obtained in a proceed- 
ing wherein the defendant was either afforded counsel 
or informed of his right to counsel is a necessary part 
ofthat burden. State v. Ellis .....................0.04. 
Where a record is silent as to a defendant’s opportunity 
for counsel, we may not presume that such rights were 
respected. State v. Ellis ........................ 00005. 
In order to prevail in a suit to quiet title based upon ad- 
verse possession, the party claiming such title is re- 
quired to prove by a preponderance of the evidence 
that the possession has been actual, continuous, exclu- 
sive, notorious, and adverse under a claim of right for 
at least a 10-year period. Martin v. Kozuszek ......... 
The placement of a fence within one’s boundary line 
does not lead to the relinquishment of ownership of 
lands outside the fence, without an additional showing 
that those lands outside the fence have been used by the 
neighboring landowner under a claim of ownership for 
the requisite period of time. Martin v. Kozuszek ...... 
Evidence of other crimes, wrongs, or acts is not admis- 
sible to prove the character of a person in order to 
show that he acted in conformity therewith. It may, 
however, be admissible for other purposes, such as 
proof of motive, opportunity, intent, preparation, plan, 
knowledge, identity, or absence of mistake or accident. 
State v.Plymate .:.2:8oe scree els ped la ce ae dae 
Evidence of other crimes may be admitted in a crimi- 
nal prosecution where the evidence is so related in 
time, place, and circumstances to the offense or of- 
fenses charged as to have substantial probative value 
in determining the guilt of the accused. The balancing 
of the need for ‘‘other-crimes’’ evidence against the 
possible prejudice to the defendant is within the appro- 
priate discretion of the trial court. State v. Plymate .. 
A rebuttable presumption of validity attaches to ac- 
tions of administrative agencies; the burden of proof 
rests with the party or parties challenging the action of 
an administrative agency. Haven Home, Inc. v. De- 
partment of Pub. Welfare ...............0...00....0.0. 
In a prosecution for perjury, the falsity of the accused’s 
sworn testimony cannot be established by the testi- 
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mony of one witness alone, but may be established by 
testimony of one witness plus corroborative facts and 
circumstances sufficient to exclude all reasonable 
doubt of the guilt of the accused. State v. Mayhew .... 
Constructive possession may be proved by direct or cir- 
cumstantial evidence and may be shown by the ac- 
cused’s proximity to the substance at the time of the ar- 
rest or by a showing of dominion over the substance. 
State vi'Garcla) 23h ceases site nigga eee eed ease sides 
Constructive possession may be proven by ownership, 
dominion, or control over the contraband itself, coupled 
with the intent to exercise control over the same. State 
Vs Gareld boo. t chet eS oae en aans te PSU eek 
One seeking enforcement of a lost promissory note 
must by clear and convincing evidence establish (1) 
ownership of the instrument, (2) an explanation for ab- 
sence or loss of the instrument, and (3) the terms of the 
instrument. Castellano v. Bitkower ................... 
In order to recover upon a negligence claim, the claim- 
ant must not have been contributorily negligent in a de- 
gree more than slight when compared to the negligence 
of the defendant. Teegerstrom v. H. J. Jeffries Truck 
TSN? oes Wie delndie ig nk cas SEN AA SR ARIE Code oe Hes DPS OY 


Property. 


Property 


1. 


Everyone has the right to any beneficial use of owned 
property if the benefit sought is not out of all reason- 
able proportion to the injury caused to another. Lieb v. 
PUSH sista aA esigie we sear es acer da Alerh tle nadie in’ 


Division. 
Generally speaking, awards in actions involving dis- 
solution of marriage vary from one-third to one-half of 
the value of the property involved, depending upon the 
facts and circumstances of the particular case, and 
particularly so when the marriage is of long duration 
and the parties are the parents of all the children in- 
volved. Pittmanv. Pittman .......................... 
Shald‘v. Shald oii 00.0. ce tate hi eaae cies aaa nega ne 
When awarding property in a dissolution of marriage, 
property acquired by one of the parties through gift or 
inheritance ordinarily is set off to the individual re- 
ceiving the inheritance or gift and is not considered a 
part of the marital estate. An exception to the rule is 
where both of the spouses have contributed to the im- 
provement or operation of the property after receiving 
it by way of inheritance or gift, or the spouse not re- 
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ceiving the inheritance or gift has significantly cared 
for the property during the marriage. Shald v. Shald 
The rules for determining division of property in an ac- 
tion for dissolution of marriage provide no mathe- 
matical formula by which such awards can be precise- 
ly determined; they are to be determined by the facts 
in each case. The court will consider all pertinent 
facts in reaching an award that is just and equitable. 
Shald'vi:Shal@: 2.5.2 4.20030 ou nen iam tcee eee ean tae ea ide 
The ultimate test for division of marital property and 
an award of alimony is one of reasonableness. Shald v. 
Shald’s si. 3cneladeiiaese ad ewe ta thn eee ds hacen he Saad 


Property Settlement Agreements. 


An agreement between husband and wife, if executed to 


control the disposition of the marital assets of the par- 
ties during a later dissolution action, is a written prop- 
erty settlement within the intendment of Neb. Rev. 
Stat. § 42-366 (Cum. Supp. 1982), and is binding on the 
court unless the agreement is found to be unconscion- 
able. Dobeshv. Dobesh .................2-.0000 ese 


Prosecuting Attorneys. 


1. 


As a general rule a prosecutor should withdraw from a 
case when he testifies at trial on behalf of the State. 
This general rule does not apply when the defense calls 
the prosecutor as a witness. State v. Reeves .......... 
A prosecutor need not be disqualified from trying a 
case absent a showing that he is or will become a 
necessary witness for the defense. State v. Reeves 

Where there are other viable methods available to the 
defendant for the introduction of evidence, the court 
should not allow defendant's counsel to raise the possi- 
bility of calling the prosecutor as a witness merely to 
disqualify the prosecutor from the trial of the case. 
State:v. (Reeves: 4.0.0 0.5 conan eds ete eae tase e ie a ety 
Remarks of the prosecutor in final summation which do 
not mislead and unduly influence the jury do not rise to 
a level sufficient to require the granting of defendant’s 
motion for mistrial. State v. Reeves .................. 
A promise by a county attorney to an accused to recom- 
mend a concurrent sentence if an accused gives a state- 
ment or makes a confession is such an improper in- 
ducement as to render the resulting statement or con- 
fession inadmissible. State v. Mayhew ... . ......... 


Prosecutorial Misconduct. 


Whether misconduct on the part of a prosecuting attorney 
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is prejudicial to the defendant depends largely upon the 
facts of each particular case. State v. Reeves ........ 


Proximate Cause. 


1. 


Where the evidence shows without dispute that the 
proximate cause of a collision is the failure of the 
driver of a vehicle entering a highway from a private 
road to look for approaching vehicles, the failure to 
look constitutes such negligence as will bar recovery as 
a matter of law. McFarland v. King .................. 
Where a plaintiff fails to prove that a defendant’s ac- 
tions, even if negligent, were the proximate cause, or a 
proximately contributing cause, of the accident and re- 
sulting injuries, the case must be dismissed. Fletcher 
V CACC sce LGA ads ded end one phan Role na Ab whe 


Public Meetings. 


1. 


The Nebraska Public Meetings Laws are a statutory 
commitment to openness in government. Grein v. 
Board of Education ............... 0.00. c cece eee 
Public meetings laws are broadly interpreted and lib- 
erally construed to obtain the objective of openness in 
favor of the public. Provisions permitting closed ses- 
sions and exemption from openness of a meeting must 
be narrowly and strictly construed. Grein v. Board of 
Bducation: ovoid i tarnne ad Remnant Cannel deed 
The public interest mentioned in Neb. Rev. Stat. 
§ 84-1410 (Reissue 1981) is that shared by citizens in 
general and by the community at large concerning 
pecuniary or legal rights and liabilities. Grein v. 
Board of Education ............ 0. cece cece eee ee 
In civil actions good faith or good intention on the part 
of the public body is irrelevant to the question of com- 
pliance with the provisions of the Public Meetings Laws 
authorizing a closed session. Grein v. Board of Educa- 
OMA Fee eos be nee as cts eles GA CAL cet ee aie ciated 
The prohibition against decisions or formal action in a 
closed session also proscribes crystallization of secret 
decisions to a point just short of ceremonial accept- 
ance, and rubberstamping or reenacting by a pro 
forma vote any decision reached during a clesed ses- 
sion. Grein v. Board of Education .................... 


Public Officers and Employees. 


Neb. Rev. Stat. § 50-202 (Cum. Supp. 1982) allows legis- 
lators reimbursement for expenses incurred in connec- 
tion with the performance of their duties. State ex rel. 
Douglas v. Beermann ............. 00. c cece eee eee 


206 


92 


342 


158 


158 


158 


158 


158 


INDEX 


Public Policy. 


1. 


Constitutional or statutory provisions, absent an in- 
firmity in the law itself, govern what is the public 
policy. Where the lawmaking power speaks on a par- 
ticular subject, over which it has constitutional au- 
thority to speak, the public policy in such a case is what 
the statute provides. Haakinson & Beaty Co. v. Inland 
TNS) Oe essen Sabre sei eter sng oan alec tad dat dig ME Oe eS es al 
As a general rule, courts cannot declare agreements or 
acts authorized by statute to be contrary to public poli- 
cy unless the courts are first prepared to determine 
that the statute authorizing the act is itself unconstitu- 


tional. Haakinson & Beaty Co. v. Inland Ins. Co. ...... 


Public Service Commission. 


The jurisdiction of the Nebraska Public Service Commis- 
sion over public grain warehouses is limited to the 
functions specifically set out in Neb. Rev. Stat. §§ 88-501 
to 88-524 (Reissue 1981). In re Complaint of Fecht..... 


Public Utilities. 


1. 


A power company engaged in the transmission of 
electricity is required to exercise reasonable care in 
the construction and maintenance of its lines. The de- 
gree of care varies with the circumstances, but it must 
be commensurate with the dangers involved; and 
where wires are designed to carry electricity of high 
voltage, the law imposes upon the company the duty of 
exercising the utmost care and prudence consistent 
with the practical operation of its business to avoid in- 
jury to persons and property. Rodgers v. Chimney 
Rock PP. Dist. i200 oc. 8h eed Maegan chenedden e824 s & 
Electric companies are not insurers of the safety of the 
public and hence are not liable for injuries unless guilty 
of some wrongful act or omission. Rodgers v. Chimney 
Rock: PsP. Dist: Giicscelidn a, ater abed es obs dea oda adie ates 
Power companies engaged in the transmission of elec- 
tricity, especially electricity of high voltage, are 
charged with the duty of exercising a very high degree 
of care to safeguard those whose lawful activities ex- 
pose them to the risk of inadvertent contact with the 
electric lines, but they are not insurers and not liable 
for damages in the absence of negligence. Rodgers v. 
Chimney Rock P.P. Dist. ...................0.0000000. 


Quiet Title. 


1. 


On appeal to this court of an order quieting title by ad- 
verse possession, we review the record de novo without 
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reference to the factual findings made in the lower 
court, giving weight to the fact, when the facts are in 
dispute, that the trial judge had the opportunity to ex- 
perience the demeanor of the witnesses and had the 
opportunity to view the premises in dispute. Martin v. 
KOZUSZE Ke icc 4 0 saat aie git tah dtl oe tea Seady Ae GE ees 
In order to prevail in a suit to quiet title based upon ad- 
verse possession, the party claiming such title is re- 
quired to prove by a preponderance of the evidence 
that the possession has been actual, continuous, exclu- 
sive, notorious, and adverse under a claim of right for 
at least a 10-year period. Martin v. Kozuszek ......... 


In the absence of a bill of exceptions it will be pre- 
sumed that the evidence sustained the findings of the 
trial court. The only issue that can be considered is 
whether the pleadings support the judgment. First 
Nat: Bank:-v.. Deh: 2 oo: 2s 6 eee cece es cen De eile oe ee be os 
Before this court can consider evidence bearing upon 
an issue of fact, evidence must have been offered at the 
trial court and embodied in the bill of exceptions filed 
with this court. Smick v. Langvardt .................. 
Even where the evidence is received by stipulation, it 
must be offered in evidence and incorporated in a bill 
of exceptions. Smick v. Langvardt ................... 


Recreation Liability Act. 


1. 


Recusal. 


Under the Nebraska Recreation Liability Act the owner 
of a recreational facility is not liable for ordinary negli- 
gence unless a fee was charged for the right to enter 
the facility. Garreans v. City of Omaha .............. 
The clear meaning of Neb. Rev. Stat. § 37-1008 (Reissue 
1978) is that in order to constitute a charge, any 
moneys paid must be paid for the right to enter the fa- 
cility. Garreans v. City of Omaha .................... 
Under the Nebraska Recreation Liability Act the owner 
of a recreational facility may be liable for willful or 
malicious failure to guard or warn against a dangerous 
condition, use, structure, or activity even though no 
charge was made to enter or go upon the land. Gar- 
reans v. City of Omaha .................0. 2. eee eee eee 


The mere fact that a judge has acted previously in a 


cause does not establish prejudice. State v. McNitt ... 
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Replevin. 


Where a jury is waived in a replevin action, the find- 
ings of the trial court will have the effect of a jury ver- 
dict. Morfeld v. Bernstrauch .....................005. 
Under Neb. Rev. Stat. § 25-10,105 (Reissue 1979), where 
a plaintiff in a replevin action recovers his property, 
the finder of fact must assess adequate damages to the 
plaintiff, including damages for loss of use of the 
wrongfully withheld property, if such property has 
value for use. Morfeld v. Bernstrauch ................ 


Res Judicata. 


1. 


Res judicata bars all those issues which could have 
been raised in the prior proceeding upon the same facts 
sought to be presented in the subsequent action. State 
ex rel. Douglas v. Morrow ......... 06.6.0. c cece eens 
An acquittal or dismissal in a prior criminal prosecu- 
tion is no bar to the prosecution of a later civil action, 
and such acquittal or dismissal concludes no issues in a 
later civil action. State ex rel. Douglas v. Morrow .... 


Rescue Doctrine. 


Under the rescue doctrine it is not contributory negli- 
gence for a plaintiff to expose himself to danger in a 
reasonable effort to save a third person or the property 
of a third person from harm. The extent of the risk 
which the volunteer is justified in assuming under the 
circumstances increases in proportion to the immi- 
nence of the danger and the value to be realized from 
meeting the danger and attempting to remove or 
eliminate the hazard; that is, the less the danger to the 
third party, the less the risk the volunteer is justified in 
taking. Moravec v. Moravec ..............--..200000- 


Restrictive Covenants. 


1. 


Revival. 


1. 


Covenants restricting the use of property are not fa- 
vored in the law and, if ambiguous, will be construed in 
a manner permitting the maximum unrestricted use of 
the property. Knudtson v. Trainor .................... 
Whether or not a particular use of residential property 
violates a restrictive covenant is a question of fact. 
Knudatson v. Trainor .............. 20 cece eee 


To toll the statute of limitations and to remove the bar 
of that statute, Neb. Rev. Stat. § 25-205 (Reissue 1979), 
a debtor must unqualifiedly acknowledge an existing 
liability. Kotas v. Sorensen ..................0..2..00. 
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A mere reference to a promissory note, although con- 
sistent with its existing validity and implying no dispo- 
sition to question its binding obligation, or a suggestion 
of some action.in reference to it, is not such an ‘‘ac- 
knowledgment”’ as contemplated by Neb. Rev. Stat. 
§ 25-216 (Reissue 1979). Kotas v. Sorensen ............ 
Because part payment can result in a debtor’s waiver 
or relinquishment of the defense afforded by the statute 
of limitations, a creditor must prove by clear and con- 
vincing evidence that there has been a part payment of 
the debt in order to enforce a claim barred by the stat- 
ute of limitations. Castellano v. Bitkower ............. 


Right to Counsel. 


1. 


The right of an indigent defendant to counsel does not 
include the right to counsel of the defendant’s own 
choosing. State v. Clark ...............0.. 0020.00 00 ee 
A defendant's mere distrust of, or dissatisfaction with, 
appointed counsel is not sufficient to require the ap- 
pointment of substitute counsel. Statev. Clark ....... 
An indigent defendant who refuses to accept appointed 
counsel and elects to proceed pro se has not been de- 
prived of his constitutional right to counsel. State v. 
Cla PK elite ok a tithe heady baat Miele ehh pe Meta 
Where a record is silent as to a defendant’s opportunity 
for counsel, we may not presume that such rights were 
respected. State v. Ellis ................ 00.0... cee eee 


Rules of Evidence. 


1, 


The ‘‘evidence of other crimes’’ rule is one of rele- 
vance. State v. Coca .......... 0. eee 
Evidence is relevant if it tends to make the existence of 
any fact that is of consequence to the determination of 
the action more or less probable than it would be with- 
out the evidence. State v. Coca .................00.... 
Although relevant, evidence may be excluded if its pro- 
bative value is substantially outweighed by the danger 
of unfair prejudice, confusion of the issues, or mislead- 
ing the jury, or by considerations of undue delay, waste 
of time, or needless presentation of cumulative evi- 
dence. Neb. Rev. Stat. § 27-403 (Reissue 1979). Kresha 
VESPOSHE. foie aie coeleate bigs ceeh@iv hey Oohee EDA ee oa ayes 
“Unfair prejudice,’’ in the context of Neb. Rev. Stat. 
§ 27-403 (Reissue 1979), is such prejudice as has a 
tendency to suggest a decision on an improper basis. 
Lincoln Grain v. Coopers & Lybrand .................. 
Under some circumstances a plea of guilty entered by 
a defendant in a criminal] action may be used against 
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him as an admission in a subsequent action involving 
the same subject matter. Schaefer v. McCreary ...... 
Generally, expert testimony concerning the status of 
the law is not admissible. Sasich v. City of Omaha .... 


Rules of the Road. 


1. 


A driver emerging from a driveway has the duty to 
look for approaching traffic and to see what is in plain 
sight within the radius which denotes danger. McFar- 
land v.-King:: feces Sites os eh erin te ceed a ees 
A driver of a vehicle must maintain such lookout and 
control as will avoid collision with others exercising 
due care. He has a right to assume that others, chil- 
dren and adults, will do likewise. McFarland v. King 
A vehicle traveling on a highway at a reasonable and 
lawful rate of speed is not required to slow down or stop 
upon the appearance of a vehicle about to enter the 
highway from a private road until it reasonably ap- 
pears that its driver is not going to yield the right-of- 
way. McFarland v. King .....................0---005- 
The statutes comprising the Nebraska Rules of the 
Road (Neb. Rev. Stat. §§ 39-601 to 39-6,122 (Reissue 
1978)) do not apply to private roads or private prop- 
erty. Morfeld v. Bernstrauch ..............0-...0.0005 
The statutory rules of the road in Nebraska are not 
applicable to the operation of motor vehicles on private 
property unless specifically so provided. Neb. Rev. 
Stat. § 39-603 (Reissue 1978). Kresha v. Kresha ....... 
In the absence of statutory regulation common-law 
rules apply. Kresha v. Kresha .............-..-...-2-- 


Schools and School Districts. 


1. 


Under the provisions of Neb. Rev. Stat. §§ 79-603 and 
79-420 (Reissue 1981), it is the mandatory duty of the 
county superintendent to dissolve a Class I school dis- 
trict which for 2 consecutive years contracts for in- 
struction of all of its pupils with a Class II, III, IV, or V 
district, and to attach its territory to one or more neigh- 
boring school districts other than a Class I district. In 
re Dissolution of School Dist. No. 22 ................... 
Appeals from action taken by the county superintend- 
ent in cases involving the dissolution and merging of 
Class I school districts are tried de novo in the district 
court and heard de novo on the record in this court. In 
re Dissolution of School Dist. No. 22 ...... bo -dahedtediins & 
A litigant who invokes the provisions of a statute in 
appealing the action of a county superintend«nt in dis- 
solving and merging a Class I school district may not 
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challenge that statute’s validity nor seek the benefit of 
such statute and in the same action and at the same 
time question its constitutionality. In re Dissolution of 
School: Dist)\NO:.22) 0.3.05 veeshans Se ee ne ede eaiGarie sone 
‘Regular terms’’ as used in the educational sense and 
as found in Neb. Rev. Stat. § 48-628(h)(2) (Cum. Supp. 
1982) of the Employment Security Law refers to a defi- 
nite period representing a regular division of an aca- 
demic year during which instruction is regularly given 
to students of a particular school, college, or uni- 
versity. School Dist. No. 21 v. Ochoa ................. 


Search and Seizure. 


1. 


Testimony that an officer smelled marijuana is suffi- 
cient to furnish probable cause to search a vehicle 
without a warrant where there is sufficient foundation 
as to the expertise of the officer. State v. Masters 

Any consent to a search must be voluntary and not the 
result of duress or coercion—express, implied, physi- 
cal, or psychological. State v. Walmsley .............. 
The determination of whether a consent to search is 
voluntarily given is a question of fact. State v. Garcia 
The voluntariness of a consent to search should be de- 
termined from the totality of the circumstances sur- 
rounding it. State v. Garcia ...................2..004. 
The findings of fact as to the voluntariness of a search 
will not be set aside on appeal unless they are clearly 
wrong. In making that determination a reviewing 
court will take into consideration the advantage of the 
trial court in having heard the oral testimony. State v. 
Garda. Aii lt ics. sors at Puss ee whe baka aeitiaen 4 bora 
In appropriate circumstances the Constitution allows a 
properly limited search and seizure on facts that do not 
constitute probable cause to arrest or to search for 
contraband or evidence of a crime. State v. DeJesus 
Where the facts are such that they would justify a rea- 
sonably prudent man in believing that his safety or that 
of others is in danger, a police officer may conduct a 
‘‘pat-down’’ search of a defendant to look for weapons. 
State v. DeJesuS .......0 0... eens 


Search Warrants. 


1. 


A privately owned automobile may not be removed 
from private property without the consent of its owner 
by order of a police officer unless there are exigent 
circumstances requiring removal, or the officer has a 
search warrant. Morfeld v. Bernstrauch ............. 
An affidavit based upon a tip from an informant is suf- 


89 


191 


304 


336 


769 


769 


769 


907 


907 


234 


INDEX 


ficient if the magistrate is informed of (1) some of the 
underlying circumstances from which the informant 
concluded that the narcotics were located where he 
claimed they were, and (2) some of the underlying cir- 
cumstances from which the officer concluded that the 
informant was credible. State v. Sims ................ 
An affidavit made to obtain a search warrant is pre- 
sumed valid, and the defendant has the burden to es- 
tablish that the affidavit was false. State v.Sims ..... 
If the allegations remaining, after statements shown to 
be false are removed from the affidavit, are sufficient 
to support the issuance of a warrant, the affidavit and 
warrant are valid. State v.Sims...................... 


Self-Defense. 


A killing resulting from the accidental discharge of a gun 
during a scuffle, while the gun is being used in an at- 
tempt to strike the other party, is excused only if the 
force used was justified under the circumstances. 
State Vi Drew<25. sg isaac a emery Pan Paelack wen tose 


Sentences. 


1. 


An offender’s sentence, for the purpose of good time 
computations, is the sum of all sentences he receives 
regardless of when incurred. Luxford v. Benson ...... 
The date of an offender’s initial incarceration is the 
date on which service of such consolidated sentence is 
deemed to begin. Luxford v. Benson .................. 
Absent approval of the Board of Pardons, the good time 
sentence reduction provisions of 1975 Neb. Laws, L.B. 
567, are not applicable to an offender who started to 
serve his sentence prior to the effective date of L.B. 
567. Luxford v. Benson ............... 0.0.02 cere eee 
Pursuant to Neb. Rey. Stat. § 29-2521 (Reissue 1979), 
the sentencing court has broad discretion as to the 
source and type of evidence or information which may 
be used as assistance in determining the kind and ex- 
tent of the punishment to be imposed. The sentencing 
court may consider a presentence investigation. State 
V.RECVES's 2 odie: casei nied SOA ees deel ean scan) Saciyteasts 
By the very nature of a presentence investigation, it is 
necessary to rely to a great extent upon hearsay infor- 
mation, and it is not constitutionally required that the 
person convicted be allowed to confront all those who 
might give information to be used by the sentencing 
court. State v. Reeves .......... 0... cee eee eee 
Neb. Rev. Stat. § 29-2522(3) (Reissue 1979) de“s not im- 
pose the duty on the sentencing court to expressly dis- 
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tinguish every case cited by the defendant. State v. 
Re@V6S) a2 ba ehaud ie clatter ate ore ee eee 
Jury sentencing in capital cases is not constitutionally 
required. State v. Reeves ............ 0.0.2... 2c eee 
A sentence in a criminal case imposed within statutory 
limits will not be overturned on appeal absent an abuse 
of discretion by the trial judge. State v. Miner ........ 
State ‘vFREULCM oc ce eile pede eit ete Se ee ae ge 
A sentence of imprisonment for the failure to support 
one’s children as ordered by a court does not violate the 
eighth amendment to the U.S. Constitution and article 
I, § 9, of the Nebraska Constitution, both of which pro- 
hibit the infliction of ‘‘cruel and unusual’’ punishment. 
State:v. Reuter acces itec cs eens; cada aes 
When sentence is pronounced upon one already serving 
a sentence from another court, the second sentence 
does not begin to run until the sentence which the 
prisoner is serving has expired, unless the court pro- 
nouncing the second sentence specifically states other- 
wise. Harpster v. Benson ................0.0 000 cease 
Good time credits may not be arbitrarily taken from a 
prisoner. Ebert v. Black ...... ob ethacd tuys cabana aenas eRe geies 
Where an indeterminate sentence has been imposed, a 
prisoner’s earliest possible parole eligibility date under 
Neb. Rev. Stat. § 83-1,107(1)(a) (Reissue 1981) is to be 
determined by crediting good behavior time on the 
basis of the length of his minimum, not his maximum, 
term. Ebert v. Black ............... 200 ccc cece e eee ee 


Social Security. 


1. 


In enacting the amendment to the Social Security Act 
which requires that a state’s plan for long-term health 
care assistance provide for payment of skilled nursing 
facilities’ and intermediate care facilities’ services on 
a reasonable cost-related basis, Congress intended that 
the states have freedom both to define allowable cost 
items and to set a value on the reasonable cost of such 
items. Haven Home, Inc. v. Department of Pub. Wel- 
TATC:.i di 3.y Leo hes ate eck Indies tee ean SEL Meh eh eee as 
This court may not substitute its judgment for that of 
the Nebraska Department of Public Welfare in deter- 
mining which method is preferable to determine a rea- 
sonable cost-related basis for reimbursing long-term 
health care facilities. Haven Home, Inc. v. Depart- 
ment of Pub. Welfare .............. 0.0 cece cece eens 
A state is not obligated to participate in the medicaid 
program; however, once it has voluntarily elected to 
participate, the state must comply with federal stand- 
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ards. Haven Home, Inc. v. Department of Pub. Wel- 


fATCe oer a oie, Seven Peas bbe ee ean en eee bobht weey 
Speedy Trial. 
1. The time utilized in the disposition of pretrial motions 


Statutes. 


filed by the defendant is excluded under Neb. Rev. Stat. 
§ 29-1207(4) (Reissue 1979). State v. Classen .......... 
Under the provisions of the Constitution of the United 
States or the State of Nebraska, the right of a speedy 
trial is relative and depends upon circumstances, and 
is not denied where delay is satisfactorily explained by 
government and the defendant was brought to trial as 
soon as was reasonably possible. State v. McNitt ..... 


Under the provisions of Neb. Rev. Stat. §§ 79-603 and 
79-420 (Reissue 1981), it is the mandatory duty of the 
county superintendent to dissolve a Class I school dis- 
trict which for 2 consecutive years contracts for in- 
struction of all of its pupils with a Class II, III, IV, or V 
district, and to attach its territory to one or more neigh- 
boring school districts other than a Class I district. In 
re Dissolution of School Dist. No. 22 .................., 
Where words of a statute are plain and unambiguous, 
no interpretation is needed to ascertain their meaning, 
and in the absence of anything to indicate the contrary, 
words will be given their ordinary meaning. Kellogg 
Company v. Herrington ............ 0.0... cece eee eee 
Garreans v. City of Omaha ............. 00. cece eee 
The Nebraska Public Meetings Laws are a statutory 
commitment to openness in government. Grein v. 
Board of Education ..........0... 0... cee ee 
Public meetings laws are broadly interpreted and 
liberally construed to obtain the objective of openness 
in favor of the public. Provisions permitting closed 
sessions and exemption from openness of a meeting 
must be narrowly and strictly construed. Grein v. 
Board of Education ............... 00.00... cece eee 
The public interest mentioned in Neb. Rev. Stat. 
§ 84-1410 (Reissue 1981) is that shared by citizens in 
general and by the community at large concerning 
pecuniary or legal rights and liabilities. Grein v. 
Board of Education ............ 0... cece eee eee ee eee 
In civil actions good faith or good intention on the part 
of the public body is irrelevant to the question of com- 
pliance with the provisions of the Public Meetings Laws 
authorizing a closed session. Grein v. Board of Educa- 
MION, Sees scerhed east wth ein Since Saks cen dn eNOS Seton tbraietin Mars Seas 
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The prohibition against decisions or formal action ina 
closed session also proscribes crystallization of secret 
decisions to a point just short of ceremonial accept- 
ance, and rubberstamping or reenacting by a pro 
forma vote any decision reached during a closed ses- 
sion. Grein v. Board of Education .................... 
Neb. Rev. Stat. § 29-2522(3) (Reissue 1979) does not im- 
pose the duty on the sentencing court to expressly dis- 
tinguish every case cited by the defendant. State v. 
FREEVES nis sens ern Sta ihe ale idle i ae ele eae tee ale beara aie 
Neb. Rev. Stat. § 29-2523(1)(d) (Reissue 1979), as inter- 
preted by the decisions of this court, is not unconstitu- 
tionally vague. State v. Reeves ................- eee 
Neb. Rev. Stat. § 29-2523(1)(d) (Reissue 1979) has been 
interpreted by this court to include murders involving 
torture, sadism, sexual abuse, or the imposition of 
extreme suffering. State v. Reeves ................... 
The facts relied upon to prove the aggravating circum- 
stances of Neb. Rev. Stat. § 29-2523(1) (Reissue 1979) 
must be proven beyond a reasonable doubt. State v. 
Reeves. sss neers pea Shaded Badeks deat: 
Under the provisions of Neb. Rev. Stat. §§ 29-2519 et 
seq. (Reissue 1979), the Nebraska Supreme Court is re- 
quired, before imposing the death sentence, to not only 
consider the presence or absence of aggravating and 
mitigating circumstances but also to review death sen- 
tences and determine whether the sentence of death is 
excessive or disproportionate to the penalty imposed in 
similar cases, considering both the crime and the de- 
fendant. State v. Reeves ........... 0... c cece eee ee 
The statutes comprising the Nebraska Rules of the 
Road (Neb. Rev. Stat. §§ 39-601 to 39-6,122 (Reissue 
1978)) do not apply to private roads or private prop- 
erty. Morfeld v. Bernstrauch ................-..--.445 
Where a statute is susceptible of two constructions, un- 
der one of which the statute is valid, while under the 
other it is unconstitutional or of doubtful validity, that 
construction which gives it validity should be adopted. 
Doak'v..Milbauer 2023.5 so2i0!s penitiidedae ls eae elo es 
Constitutional or statutory provisions, absent an in- 
firmity in the law itself, govern what is the public 
policy. Where the lawmaking power speaks on a par- 
ticular subject, over which it has constitutional au- 
thority to speak, the public policy in such a case is what 
the statute provides. Haakinson & Beaty Co. v. Inland 
INS CO. hs Sieh dla ess ee eae He Ree Weta. 
As a general rule, courts cannot declare agreements or 
acts authorized by statute to be contrary to public 
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policy unless the courts are first prepared to determine 
that the statute authorizing the act is itself unconstitu- 
tional. Haakinson & Beaty Co. v. Inland Ins. Co. ...... 
It has long been the law, in both this jurisdiction and 
elsewhere, that the law of the state is an inherent part 
of every contract and that every contract is made with 
reference to and subject to the existing law, and every 
law affecting the contract is read into and becomes a 
part thereof. Haakinson & Beaty Co. v. Inland Ins. Co. 
For purposes of Neb. Rev. Stat. § 49-301 (Reissue 1978), 
an administrative proceeding is a pending action when 
the agency’s final order is rendered. In re Application 
Of OCNSNCTe 02054 i Aer ale Feds hteehisa whi Sabo bdtoaeautet Ques d 
When a statute is ambiguous and must be construed, 
recourse should be had to the legislative history for the 
purpose of discovering the intent of lawmakers. 
Ebert. vi Black: s40.5 06500 5.08 ie ee eh dae gue hea 
A court will try to avoid, if possible, construction of a 
statute which leads to absurd, unjust, or unconscion- 
able results. Ebert v. Black ................6..0.00005 
The term ‘‘comprehensive plan’’ in the zoning statutes 
and the term ‘‘city plan’’ are not synonymous. Sasich 
vi City Of Omaha? . ssccsu icin io be da ge nay ae bs Paes 


Stipulations. 


One who is not a party to a stipulation is not bound by its 
terms. Bryant Heating v. United States Nat. Bank .... 


Strict Liability. 


1. 


Misuse of the product is a defense to strict liability. 
Erickson v. Monarch Indus. ..................0.00-000- 
A supplier who fails to test or inspect a product before 
sale is not liable in an action for negligence if he does 
not know or have reason to know that the product is 
likely to be dangerous. Erickson v. Monarch Indus. ... 
A supplier has a right to rely upon the inspection and 
tests performed by the manufacturer. Erickson v. 
Monarch: Indus? +45 24 occes scene geet ae shi edna 
Warning is unnecessary where the supplier of the prod- 
uct has reason to believe that those who use it will have 
such special experience as will enable them to perceive 
the danger. Erickson v. Monarch Indus. .............. 
The seller is entitled to have his due warnings and in- 
structions followed; and when they are disregarded, 
and injury results, he is not liable. Erickson v. Mon- 
OPehsINGuss: v6 sFsF jag htanie Ganseals Joe anadud Vodse 
A seller is not liable when he delivers a product in a 
safe condition and subsequent mishandling or other 
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causes make it harmful by the time it is consumed. 
Erickson v. Monarch Indus. ......................-0.5. 
A plaintiff who seeks to impose strict liability upon a 
defendant for defective product design must prove 
there was some practicable way the product could have 
been made safer. Erickson v. Monarch Indus. ........ 
Strict liability is not a no-fault system of compensation. 
Erickson v. Monarch Indus. ..................0..00 0 ee 


Substantial Performance. 


1, 


Substantial performance must be shown before an ac- 
tion on the contract can be brought. Lange Bldg. & 
Farm Supply v. Open Circle ‘R” .................0 005 
There is substantial performance of a building contract 
where all of the essential elements necessary to the full 
accomplishment of the purposes for which the thing 
contracted for has been constructed and performed 
with such an approximation to complete strict per- 
formance that the owner obtains substantially what is 


called for by the contract. Lange Bldg. & Farm Supply © 


V-Open:Circle: “RY s.c.cds nad eb ia godin PAE eases 
Pioneer Enterprises v. Edens .................. 0s eens 


Summary Judgment. 


1. 


A party is entitled to summary judgment if (1) he can 
show there is no genuine issue of material fact, and (2) 
where, under the facts, he is entitled to judgment as a 
matter of law. McFarland v. King ...................5 
Bryant Heating v. United States Nat. Bank ............ 
Cummings v. Kirby ........ 0.0... 
McHenry v. First Nat. Bank .............-- 00 eee eens 
State ex rel. Kandt v. No. Platte Baptist Ch. ........... 
Bruyninga v. NUSS ......... 0... e cece eee eens 
Roy v. Morford .............. 0-6 eee eens 
In considering a motion for summary judgment, the 
court views the evidence in the light most favorable to 
the party against whom it is directed, giving to that 
party the benefit of all favorable inferences that may 
reasonably be drawn therefrom. McFarland v. King .. 
McHenry v. First Nat. Bank ..............-.. sees eee 
Bruyninga v. NUSS ......... 0... e cece cence eee 
One against whom a motion for summary judgment is 
invoked must be given at least 10 days from filing the 
same to respond with counteraffidavits or depositions. 
Blitzki@: ViAStale :x.04.5 ceo nei esse a Si Rear tes 
The denial of a motion for summary judgment is not a 
final order and therefore is not appealable to the Su- 
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INDEX 


preme Court. Bryant Heating v. United States Nat. 
Bank: 2.43000 0ih cee nha Gat nein A io ee teas Sa Seid 
The purpose of a summary judgment proceeding is to 
pierce allegations of pleadings and to show conclusive- 
ly that the controlling facts are otherwise than alleged 
and that the moving party is entitled to judgment as a 
matter of law. Strong v. K & KInvestments .......... 
The granting of summary judgment is an extreme 
remedy and should be awarded only when the issue is 
clear beyond al] doubt. Any reasonable doubt touching 
the existence of a material issue of fact must be re- 
solved against the moving party. Strong v. K & K In- 
VESUMIONUS! 3:55 Kaci cae te ab Lh Walinad omen eagle eet 
An order vacating a summary judgment is not a final 
order. Sargent Feed & Grain v. Anderson ............ 
In a summary judgment proceeding, affidavits of a lay 
witness attempting to interpret medical testimony and 
to arrive at conclusions as to the possible negligence of 
a physician and surgeon generally are insufficient to 
meet the burden of a party refuting a prima facie 
showing of no negligence by the movant. Hanzlik v. 
PAUSCIAN 5-2 sto: atric tied eid eee ts owes es: ae asters at h bespoeetaaias 
An affidavit opposing the rendition of a summary judg- 
ment, to be effective, must be made on personal knowl- 
edge, must set forth such facts as would be admissible 
in evidence in detail and with precision, and must show 
affirmatively that the affiant is competent to testify to 
the matters stated therein. Hanzlik v. Paustian ....... 
Upon a motion for summary judgment the court ex- 
amines the evidence not to decide any issue of fact but 
to discover if any real issue of fact exists. Roy v. 
MMOFf Or) 85.0506 ess ea iat ROSAS oA asd Bie aes SPREE REE E 


Court. 
Under the provisions of Neb. Rev. Stat. §§ 29-2519 et 
seq. (Reissue 1979), the Nebraska Supreme Court is re- 
quired, before imposing the death sentence, to not only 
consider the presence or absence of aggravating and 
mitigating circumstances but also to review death sen- 
tences and determine whether the sentence of death is 
excessive or disproportionate to the penalty imposed in 
similar cases, considering both the crime and the de- 
fendant. State v. Reeves ................. 0.02 
The Supreme Court’s review and analysis under Neb. 
Rev. Stat. § 29-2521.03 (Reissue 1979) shall include all 
first degree murder convictions for offenses committed 
on or after April 20, 1973, including cases presently 
pending in this court on appeal. State v. Reeves ...... 
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This court’s review and analysis of death penalty cases 
is not confined to a mere counting process of aggra- 
vating and mitigating circumstances but, rather, to a 
reasoned judgment as to what factual situations re- 
quire the imposition of death and which of those can be 
satisfied by life imprisonment in light of the totality of 
the circumstances present. State v. Reeves ........... 


Pursuant to the provisions of Neb. Rev. Stat. 
§ 77-2734(2) (Reissue 1981), there is imposed a fran- 
chise tax on each corporation doing business in this 
state, measured by its entire net income which, for pur- 
poses of this section, is determined by taking the tax- 
payer’s federal taxable income derived from sources 
within the State of Nebraska as determined pursuant to 
statute, which is then apportioned in accordance with 
Neb. Rev. Stat. §§ 77-2735 to 77-2749 (Reissue 1981). 
Kellogg Company v. Herrington ...................-... 
In computing a taxpayer’s property values, payroll, 
and sales for purposes of computing its franchise tax 
under Neb. Rev. Stat. §§ 77-2735 to 77-2749 (Reissue 
1981), the state must consider the values of the tax- 
payer’s property worldwide, as well as its worldwide 
payroll and sales. Kellogg Company v. Herrington 

For purposes of Neb. Rev. Stat. § 77-2743 (Reissue 
1981), the taxpayer’s entire taxable income must be as 
defined by Neb. Rev. Stat. § 77-2734(2) (Reissue 1981), 
which limits it to the taxpayer’s federal taxable in- 
come. This includes dividends and interest and fees 
paid to it by its foreign subsidiaries, but does not in- 
clude the income of its foreign subsidiaries. The prop- 
erty factor, payroll factor, and sales factor must in- 
clude the taxpayer's worldwide items. Kellogg Com- 
pany v. Herrington ......... 0... eee ec cece ee 
The Nebraska Constitution requires that taxes must be 
levied by valuation uniformly and proportionately on 
all tangible property. Kearney Convention Center v. 
Board of Equal. ....... 0... cee cc ete ences 
Neb. Rev. Stat. § 77-201 (Reissue 1981) requires that all 
property be taxed at actual value. Kearney Conven- 
tion Center v. Board of Equal. .....................000. 
Authorities charged with the duty of valuing property 
for taxation purposes may classify different types of 
property reasonably, and may use appropriate differ- 
ing methods of assessing actual value in the different 
classifications, but the results reached by such differ- 
ent methods and reasonable classifications must be 
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correlated so that the valuations reached shall be uni- 
form and proportionate and do not exceed the actual 
value of the property. Kearney Convention Center v. 
Board, of Equals.) sccec0ss ee o5 Sey te ee Po as 
An appeal from a county board of equalization is tried 
in this court de novo as in an equity proceeding. Kear- 
ney Convention Center v. Board of Equal. ............. 
A taxpayer is entitled to have its property in a county 
assessed uniformly and proportionately with other 
property in the county even though the result may be 
that it is assessed at less than actual value. Kearney 
Convention Center v. Board of Equal. ................. 
Nonexempt real estate in Nebraska is subject to tax- 
ation at its actual value. Voltmer Family Farms v. 
Board'of Equal... es:206 hii: ccna fe notes oe ls wheel ee hee 
The review in this court of an order of the Tax Commis- 
sioner imposing a deficiency assessment for the fran- 
chise or income tax of a corporation is de novo on the 
record. PMD Investment Co. v. State ................. 
Such an order may be reversed or modified only if it is 
(a) in violation of constitutional provisions; (b) in ex- 
cess of the statutory authority or jurisdiction of the 
agency; (Cc) made upon unlawful procedure; (d) affect- 
ed by other error of law; (e) unsupported by compe- 
tent, material, and substantial evidence; or (f) arbi- 
trary or capricious. PMD Investment Co. v. State 

The purpose of the combined or unitary apportionment 
method of reporting is to permit a fair determination of 
the portion of business income that is attributable to 
business activity within the state by the reporting 
member of the unitary group. PMD Investment Co. v. 
State sco eee twins ihe inden eh net Meee 
A unitary business operation is one in which there is a 
high degree of interrelationship and interdependence 
between, typically, one corporation, which generally is 
a parent corporation, and its corporate subsidiaries or 
otherwise associated corporations, which group is 
usually engaged in multistate, and in some cases in in- 
ternational, business operations. PMD Investment Co. 
Vi State, tials shes ee cs Meee ae nas autre al Nos ie ho 
The Nebraska Revenue Act of 1967, as amended, Neb. 
Rev. Stat. §§ 77-2701 et seq. (Reissue 1981), authorizes 
the use of the combined or unitary apportionment 
method of reporting to determine the income of a cor- 
poration engaged in a unitary business operation. 
PMD Investment Co. v. State ........ ition Gini she Tie Se 
The fact that a taxpayer uses a method of separate ac- 
counting is not binding on the state if in fact the tax- 
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payer is engaged in a unitary business operation. 
PMD Investment Co. v. State .............. ccc. eee ae 
16. Nebraska’s franchise tax, Neb. Rev. Stat. § 77-2734(2) 
(Cum. Supp. 1982), insofar as it is a tax on interest 
from federal obligations, is a discriminatory tax, con- 
trary to federal law, and, therefore, invalid. State ex 
rel. Douglas v. Karnes ......... 00... 00 eee cece eee 
Testimony. 


Testimony of a witness in a suppression hearing, as ina 
preliminary hearing, is admissible at trial, where the 
defendant has had the opportunity for cross-examination 
at the suppression hearing and the witness is unavail- 
able at the trial on the merits of the case. State v. Neal 


Tort-feasors. 


1. 


Torts. 


Several actions may be brought and several judgments 
recovered against several wrongdoers, although but 
one satisfaction can be had. Bryant Heating v. United 
States Nat. Bank ........ 0 cee cence tte e eee rene nes 
The partial payment of a judgment against one of sev- 
eral wrongdoers is not a satisfaction which will prevent 
the maintenance of an action against another. Bryant 
Heating v. United States Nat. Bank ................... 
The doctrine that an intervening act cuts off the lia- 
bility of a tort-feasor comes into play only when the in- 
tervening cause is not foreseeable. Lincoln Grain v. 
Coopers & Lybrand .......... 0... eee 
There can be no contribution between a host driver and 
the driver of the other vehicle where the guest statute 
would preclude a judgment in favor of the guest pas- 
senger against the host driver. Teegerstrom v. H. J. 
Jeffries Truck Line ......... 0.0... cee cece eee eee eae 


Generally, injury to a minor results in two causes of 
action—one on behalf of the minor and the other on be- 
half of the minor’s parent. Macku v. Drackett Prod- 
UCtS:COs ceive gatas dees Agen eased tueed eked da oan genie aaa 
Where a plaintiff fails to prove that a defendant’s ac- 
tions, even if negligent, were the proximate cause, ora 
proximately contributing cause, of the accident and re- 
sulting injuries, the case must be dismissed. Fletcher 
Viv Slave? of venta a chatee tein ed dielatos dee hcdle ued Ane ee Macon ¢ 


Trespass. 


In order to maintain trespass to land the plaintiff must be 
the owner of, or in possession of, the land when the acts 
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complained of were committed. Flobert Industries v. 
Stuhr’ le tigeease wee wh tes ova tnngatin Salty eat b gee aks 


Where plaintiff's counsel on cross-examination of de- 
fendant’s witness propounds a question which calls for 
proper evidence, the fact that an irresponsive or inad- 
vertent answer includes reference to insurance will not 
be grounds for declaring a mistrial. Lange Bldg. & 
Farm Supply v. Open Circle ‘‘R” ...................... 
A party to an action cannot be heard to complain if ref- 
erence to insurance is interjected by his own witness 
and the other party’s counsel is in no way responsible 
for it. Lange Bldg. & Farm Supply v. Open Circle ‘‘R”’ 
Error in the admission of evidence is not grounds for 
reversal if no substantial miscarriage of justice oc- 
curred. State v. Lee ........ ccc eee eee 
To qualify as an excited utterance the following condi- 
tions must exist: (1) There must have been a 
startling event. (2) The statement must relate to the 
event. (3) The statement must have been made by 
the declarant while under the stress of the exciting 
event. State v. Lee ......... cece eee ees 
A determination as to the admissibility of an excited ut- 
terance generally rests within the sound discretion of 
the trial court. Statev. Lee .................... 0 eee 
Normally, a petition seeking to recover upon an ex- 
press contract may be amended before trial to permit 
recovery on quantum meruit, in the absence of a show- 
ing of prejudice to the defendant. Kustom Kreations v. 
TOURDULY hee vpecsateid as seoartatiacs she don one seecateged oh Saaeinacy dues aeasnce dapat 
If at a pretrial conference it appears there are issues 
not then within the pleadings, they should be stated 
plainly in the pretrial order, and, absent objections to 
the order by the parties, such order should thereafter 
govern the proceeding in that respect, and evidence 
may properly be received in support of proof as to such 
issues. Kustom Kreations v. Duxbury ................ 
The trial judge is in the best position to measure the at- 
mosphere at trial and gauge the probable impact an 
improper comment has on a jury. As such, the trial 
court’s determination concerning the comment will not 
be overruled unless it is clearly erroneous. State v. 
REGVES! aso igends be aie late tela ie wens one age 
Where reasonable minds might draw different conclu- 
sions from the evidence, the question as to negligence 
or contributory negligence under the circumstances is 
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a matter for determination by the jury. Cullinane v. 
Interstate Iron & Metal .............0..2... 0000 eee 
There are strong policies in favor of using an array of 
comparable Nebraska employers rather than using em- 
ployers from outside the State of Nebraska, when an 
appropriate array for that purpose within the state ex- 
ists. Lincoln Co. Sheriff’s Emp. Assn. v. Co. of Lincoln 
It is the duty of the courts to prevent abuse of process, 
unnecessary delays, and dilatory and frivclous pro- 
ceedings in the administration of justice. Sargent 
Feed & Grainv. Anderson ................000 0 eee eeuee 
Aetna Cas. & Surety Co. v. Dickinson .................. 
This court will not tolerate or reward a course of con- 
duct deliberately designed to disrupt the orderly ad- 
ministration of justice. Sargent Feed & Grain v. An- 
GETSsONn se. eee oess Gib ea ie ata ted nd bakes Rat 
Aetna Cas. & Surety Co. v. Dickinson .................. 
The appropriate standara of review for an assignment 
of error directed at the exclusion of evidence is one of 
abuse of discretion, as the admission or exclusion of 
evidence is a matter left largely to the sound discretion 
of the trial court, which must determine the relevancy 
and possible prejudicial effect of the proffered evi- 
dence. Lincoln Grain v. Coopers & Lybrand .......... 
Where the facts presented to sustain an issue are such 
that but one conclusion can be drawn when related to 
the applicable law, it is the duty of the court to decide 
the question as a matter of law and not submit it toa 
jury. May v. Halli Co. L’stock Improvement Assn. 

When a nonparty witness admits making earlier state- 
ments contradicting his testimony at trial, the earlier 
statements are not admissible for purposes of impeach- 
ment. State v. Drew .......... 00.2 c cece eee 
Questions not presented or passed upon by the trial 
court will not be considered by this court on appeal. 
Hasenauer v. Durbin .................. 0... c ce eee eee 
Under some circumstances a plea of guilty entered by 
a defendant in a criminal action may be used against 
him as an admission in a subsequent action involving 
the same subject matter. Schaefer v. McCreary ...... 


Trust Funds. 


When a bank accepts a deposit of funds it knows to be of a 
trust nature, and also knows that the depositor is with- 
out authority to deal with those funds, it distributes the 
funds to the depositor at its peril, with liability to the 
true owner of those funds. McHenry v. First Nat. Bank 
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Uniform Commercial Code. 


1. 


Usury. 


To establish a breach of the implied warranty of mer- 
chantability arising under Neb. U.C.C. § 2-314 (Reissue 
1980), there must be proof that there was a deviation 
from the standard of merchantability at the time of 
sale and that such deviation caused the plaintiff's in- 
jury both proximately and in fact. O’Keefe Elevator v. 
Second Ave. Properties ................ 0.000 e eee eee ee 
To establish a breach of the implied warranty of fitness 
for a particular purpose arising under Neb. U.C.C. 
§ 2-815 (Reissue 1980), there must be proof that the 
seller had reason to know of the buyer’s particular pur- 
pose; that the seller had reason to know the buyer was 
relying on the seller’s skill or judgment to furnish ap- 
propriate goods; and that the buyer did, in fact, rely 
upon the seller’s skill or judgment. O’Keefe Elevator 
v. Second Ave. Properties ......................002005- 


Under Illinois law the question of whether a loan is usuri- 


Valuation. 
1. 


ous is a question of fact, and in determining. that ques- 
tion equity will look to the substance of the transaction 
and disregard the form, and will not permit parties to 
evade the statute by any scheme or expedient. Rich- 
ards v. Arthaloney ........... 2... cece cee cece 


The Nebraska Constitution requires that taxes must be 
levied by valuation uniformly and proportionately on 
all tangible property. Kearney Convention Center v. 
Board of Equal. ........... 00 ec eens 
Neb. Rev. Stat. § 77-201 (Reissue 1981) requires that all 
property be taxed at actual value. Kearney Conven- 
tion Center v. Board of Equal. .....................000. 
Authorities charged with the duty of valuing property 
for taxation purposes may classify different types of 
property reasonably, and may use appropriate differ- 
ing methods of assessing actual value in the different 
classifications, but the results reached by such differ- 
ent methods and reasonable classifications must be 
correlated so that the valuations reached shall be uni- 
form and proportionate and do not exceed the actual 
value of the property. Kearney Convention Center v. 
Board of Equal. ............ ccc eee 
A taxpayer is entitled to have its property in a county 
assessed uniformly and proportionately with other 
property in the county even though the result may be 
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that it is assessed at less than actual value. Kearney 
Convention Center v. Board of Equal. ................. 
Nonexempt real estate in Nebraska is subject to tax- 
ation at its actual value. Voltmer Family Farms v. 
Board :0f Equal 3:03 hene oc he ye er eee a Patis wt Fede esse 


Neb. Rev. Stat. § 25-408 (Reissue 1979) requires, with 
certain exceptions, that an action against a foreign cor- 
poration be brought in any county in which there may 
be property of or debts owing to said defendant, or 
where said defendant may be found. Cattle Brokers v. 
BANG gS) copes Saecn bev eee eh ond Mend ORES Hee Hees Bde He ene 
Neb. Rev. Stat. § 25-409 (Reissue 1979) requires that an 
action, other than one for tort, against a resident or 
residents of this state be brought in the county where 
the defendant, or one of the defendants, resides or may 
be summoned. Cattle Brukers v. Billings ............. 
Neb. Rev. Stat. §§ 25-408 and 25-409 (Reissue 1979) re- 
quire the court in which an action has been improperly 
brought under the venue provisions of those statutes to 
transfer the case upon timely motion by a defendant. 
Cattle Brokers v. Billings ................0.. 0. cece eee 
A party is entitled to be tried where the law says it is to 
be tried. Cattle Brokers v. Billings ................... 
The situs of the offices of a party’s attorney does not 
determine venue. Cattle Brokers v. Billings .......... 


In selecting employment units in reasonably similar 
labor markets for the purpose of comparison as to 
wage rates and other benefits, the question is whether, 
as a matter of fact, the units selected for comparison 
are sufficiently similar and have enough like charac- 
teristics or qualities to make comparison appropriate. 
Lincoln Co. Sheriff's Emp. Assn. v. Co. of Lincoln ..... 
Where it is alleged that economic dissimilarities exist 
which have a bearing on prevalent wage rates, the 
burden is on the party making that allegation to estab- 
lish the bearing of any such economic dissimilarities on 
prevalent wage rates. Lincoln Co. Sheriff’s Emp. 
Assn. v. Co. of Lincoln 2.0.0... 0... cee eee 
With regard to a determination of conditions of employ- 
ment under Neb. Rev. Stat. § 48-818 (Cum. Supp. 1982), 
the Commission of Industrial Relations will enter an or- 
der either adjusting the condition of employment or 
find a subject city’s condition to be lesser or greater 
than the prevalent, and adjust the overall compensa- 
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tion accordingly, if, in the compared-to cities, the exact 
content of a condition of employment is clear from the 
total evidence. IBEW Local 1536 v. City of Fremont 

Experience and longevity are proper matters to be con- 
sidered in determining the wages to be paid to employ- 
ees within the same job classification. IBEW Local 
1536 v. City of Fremont ............ 00.0... cee eee 
Where the employer has a large number of job classifi- 
cations, but established lines of progression and estab- 
lished relationships between lines of progression, ‘‘key 
classifications’ may be utilized to establish wages for 
all classes, provided reasonable requirements of preva- 
lence and relevance are met. IBEW Local 1536 v. City 
Of Fremont) “3c tine oe ie ete eee Rete be eee 
Guidelines used by the Commission of Industrial Rela- 
tions to be followed in using the ‘‘key job 
classification,’ in a proceeding to determine compen- 
sation for public employees are not statutory require- 
ments and failure of evidence to strictly comply with 
guidelines does not require the Supreme Court to find 
that the action of the commission in developing the 
‘key job classification’’ was arbitrary and capricious. 
IBEW Local 1536 v. City of Fremont ................... 


A failure to object to the form of a notice and acting on 
the notice generally waives any objection to the form of 
the notice. Day v. Kolar ................ 00... cee ee ee 
Admissions contained in a defendant's answer are judi- 
cial admissions and waive all controversy concerning 
the matter. State ex rel. Douglas v. Morrow ......... 
A defendant charged with second or third offense driv- 
ing while intoxicated may waive proof of a prior con- 
viction by a transcript of the judgment, and may waive 
the rights provided in Neb. Rev. Stat. § 39-669.07 (Cum. 
Supp. 1982) in regard to prior convictions. State v. 
PACD A ods BF a scores hace Monette Se em at dnt RAT ee ee Se ponte 
The right of a defendant to a preliminary hearing may 
be waived. State v. DeJesus ..............0...-.20-0.00. 


A watercourse is defined by statute as any depression 
or draw 2 feet below the surrounding lands and having 
a continuous outlet to a stream of water, or river or 
brook shall be deemed a watercourse. Grint v. Hart .. 
Surface waters are waters which appear upon the sur- 
face of the ground in a diffused state, with no perma- 
nent source of supply or regular course, which ordi- 
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narily result from rainfall or melting snow. Grint v. 
ATU ee: Hae aah cee dear ie est cee eat ce et ane ob aie earth OR bac gpa 
In order to constitute an exception to the general rule 
that surface water may be repelled, at least some of 
the distinctive attributes of a watercourse must be 
demonstrated. Grintv. Hart .....................004. 


Generally, where a part of a will is invalid, the valid 
bequests should be sustained unless to do so would de- 
feat the testator’s intent and interfere with his general 
scheme of distribution, or work an injustice to other 
heirs. In re Estate of Marsh ...................000000 
Findings that certain portions of a testamentary docu- 
ment are the products of undue influence are deter- 
minations of fact. As such, the standard of review is 
whether the findings are supported by sufficient evi- 
dence, which are not to be disturbed unless clearly 
wrong. Inre Estate of Marsh ...................000008 
The finding that a partially valid testamentary docu- 
ment is or is not to be given dispositive effect is equita- 
ble in nature and, on appeal, reviewed de novo on the 
record. Inre Estate of Marsh ......................0. 
The cardinal rule in construing wills is to ascertain and 
effectuate the intention of the testator if that intention 
is not contrary to law. Anderjaska v. Anderjaska ..... 
When there are definite and unambiguous expressions 
in a will, other expressions that are capable of more 
than one construction must be construed, if reasonably 
practicable, so as to harmonize with the plain provi- 
sions of the will. Anderjaska v. Anderjaska ........... 


Under Neb. Rev. Stat. § 86-705(1)(c) (Reissue 1981), the 
“‘full and complete statement’’ required by the statute 
refers to a factual statement regarding investigative 
procedures. State v. Golter .....................00000. 
An affidavit in support of an application for a wiretap 
order must include sufficient facts upon which a judge 
can independently determine whether a wiretap is a 
necessary investigative technique to be used by a law 
enforcement agency. State v.Golter ................. 
A court can authorize a wiretap only on a factual basis 
of necessity and not on factually unsupported and con- 
clusory expressions of the affiant regarding investiga- 
tive procedures. State v. Golter .................0.0.. 
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Where plaintiff's counsel on cross-examination of de- 
fendant’s witness propounds a question which calls for 
proper evidence, the fact that an irresponsive or inad- 
vertent answer includes reference to insurance will not 
be grounds for declaring a mistrial. Lange Bldg. & 
Farm Supply v. Open Circle “R” 2.0.22. .......0.20 0065 
A party to an action cannot be heard to complain if ref- 
erence to insurance is interjected by his own witness 
and the other party’s counsel is in no way responsible 
for it. Lange Bldg. & Farm Supply v. Open Circle ‘‘R’”’ 
Where there are other viable methods available to the 
defendant for the introduction of evidence, the court 
should not allow defendant’s counsel to raise the possi- 
bility of calling the prosecutor as a witness merely to 
disqualify the prosecutor from the trial of the case. 
State Vs Reeves. oi G ink Patna BRT LA yee eee 
The question of the competency cf a child witness is 
measured by such child’s capabilities, intelligence, and 
understanding of the difference between truth and 
falsehood, and the determination of such competency 
rests largely in the discretion of the trial court and its 
determination in that regard will not be overturned ab- 
sent a clear abuse of discretion. State v. Miner ....... 
A party has a right to cross-examine a witness with re- 
gard to an interest which affects credibility. Kresha v. 
Kresnas cisco otc eag fete ous adie ee ANS oot ee 
When a nonparty witness admits making earlier state- 
ments contradicting his testimony at trial, the earlier 
statements are not admissible for purposes of impeach- 
ment. State v. Drew ...........0... 002 eee eee eee 
Testimony of a witness in a suppression hearing, as ina 
preliminary hearing, is admissible at trial, where the 
defendant has had the opportunity for  cross- 
examination at the suppression hearing and the witness 
is unavailable at the trial on the merits of the case. 
State:V.. Neal fs ite eta ot awa sae al. ee Vout 


Words and Phrases. 


1. 


2. 


Intentionally means ‘‘willfully’’ or ‘‘purposely,’’ and 
not accidentally or involuntarily. State v. Coca ....... 
To possess a narcotic drug means to have actual con- 
trol, care, and management of, and not a passing con- 
trol, fleeting and shadowy in its nature. State v. Coca 
In criminal law, motive is that which leads or tempts 
the mind to indulge in a criminal act. State v. Coca ... 
The public interest mentioned in Neb. Rev. Stat. 
§ 84-1410 (Reissue 1981) is that shared by citizens in 
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INDEX 


general and by the community at large concerning 
pecuniary or legal rights and liabilities. Grein v. 
Board of Education ............ 0.00... 
For workmen’s compensation purposes total disability 
does not mean a state of absolute helplessness, but 
means disablement of an employee to earn wages in 
the same kind of work, or work of a similar nature, that 
he was trained for, or accustomed to perform, or any 
other kind of work which a person of his mentality and 
attainments could do. Krijan v. Mainelli Constr. Co. 
Total and permanent disability contemplates the in- 
ability of the workman to perforrn any work for which 
he has the experience or capacity to perform. Krijan 
v. Mainelli Constr. Co... 2... cece eee 
‘‘Regular terms’ as used in the educational sense and 
as found in Neb. Rev. Stat. § 48-628(h)(2) (Cum. Supp. 
1982) of the Employment Security Law refers to a defi- 
nite period representing a regular division of an aca- 
demic year during which instruction is regularly given 
to students of a particular school, college, or uni- 
versity. School Dist. No. 21v. Ochoa ................. 
‘Unfair prejudice,’ in the context of Neb. Rev. Stat. 
§ 27-403 (Reissue 1979), is such prejudice as has a 
tendency to suggest a decision on an improper basis. 
Lincoln Grain v. Coopers & Lybrand .................. 
A proceeding becomes a ‘‘contested case,’’ within the 
meaning of Neb. Rev. Stat. § 84-901(3) (Reissue 1981), 
when a hearing is required. Central Park Pharm. v. 
Nebraska Liq. Cont. Comm. ................0...00 0200s 
Manslaughter is the killing of another without malice, 
either upon a sudden quarrel or unintentionally while in 
the commission of an unlawful act. Neb. Rev. Stat. 
§ 28-305(1) (Reissue 1979). State v. Drew ............. 
Clear and convincing evidence means and is that 
amount of evidence which produces in the trier of fact a 
firm belief or conviction about the existence of a fact to 
be proved. Castellano v. Bitkower .................... 
The term ‘‘steal,’’ as used in a municipal ordinance, in- 
cludes all the elements of larceny at common law. 
State viRichard) 2 ctacecasene iis cen tia Se HA ale 
The word ‘“‘pay,’’ as used in article III, § 7, of the Ne- 
braska Constitution, means wages, remuneration, com- 
pensation, or fees. State ex rel. Douglas v. Beermann 
The word ‘‘perquisite,’’ as used in article III, § 7, of the 
Nebraska Constitution, means a gain or profit made in- 
cidentally from the office of legislator, in addition to 
regular salary. State ex rel. Douglas v. Beermann.... 
‘‘Expenses’’ are the charges incurred in connection 
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with the performance of one’s duties, and typically in- 
clude transportation, meals, and lodging while travel- 
ing. State ex rel. Douglas v. Beermann ............... 
The term ‘‘comprehensive plan’’ in the zoning statutes 
and the term ‘‘city plan’’ are not synonymous. Sasich 
ve City of Omaha. oe) os ests eee te So ced as SRE Ses 
The term ‘‘comprehensive plan’’ is used with respect to 
a metropolitan city in its generic sense and does not re- 
fer to any special document. Sasich v. City of Omaha 
Unreasonably dangerous is defined as meaning that the 
product has a propensity for causing physical harm be- 
yond that which would be contemplated by the ordinary 
user or consumer who purchases it, with the ordinary 
knowledge common to the foreseeable class of users as 
to its characteristics. Erickson v. Monarch Indus. .... 
Gross negligence, within the meaning of the guest stat- 
ute, means negligence in a very high degree, or the ab- 
sence of even slight care in the performance of a duty. 
Teegerstrom v. H. J. Jeffries Truck Line .............. 
4 “truant”’ is a child who stays away from school with- 
out the permission of one having authority to grant 
such permission. In re InterestofK.S. ............... 


Workmen’s Compensation. 


1. 


Findings of fact made by the Nebraska Workmen’s 
Compensation Court after rehearing have the effect of 
a jury verdict and will not be set aside unless clearly 
wrong. Paris v. J. A. Baldwin Mfg. Co. ............... 
In testing the sufficiency of evidence to support find- 
ings of the Nebraska Workmen’s Compensation Court 
after rehearing, the evidence must be considered in the 
light most favorable to the successful party. Paris v. 
J. A. Baldwin Mfg. Co. ..... 0.0.2 cece cece 
Ceco Corp. v. Crocker ...... 00.00 ccc ccc cence cece eee n ne 
Whether a plaintiff in a Nebraska Workmen’s Compen- 
sation Court case is totally and permanently disabled is 
a question of fact. Paris v. J. A. Baldwin Mfg. Co. .... 
Ceco Corp. v. Crocker .......... 0. c eee c ec ene eee 
For workmen’s compensation purposes total disability 
does not mean a state of absolute helplessness, but 
means disablement of an employee to earn wages in 
the same kind of work, or work of a similar nature, that 
he was trained for, or accustomed to perform, or any 
other kind of work which a person of his mentality and 
attainments could do. Krijan v. Mainelli Constr. Co. .. 
Total and permanent disability contemplates the in- 
ability of the workman to perform any work for which 
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he has the experience or capacity to perform. Krijan 
v. Mainelli Constr. Co. «0.0.0... ee eee ees 
Whether a partial loss or loss of use of two members re- 
sults in total and permanent disability is to be deter- 
mined in accordance with the facts. Neb. Rev. Stat. 
§ 48-121(3) (Reissue 1978). Krijan v. Mainelli Constr. 
COE! sa hE like ie eee A AR ee bod oi Pape pe i gh Pa le PaO segs 
The statute authorizing an increase in a workmen’s 
compensation award limits the basis for modification 
to that increased incapacity due solely and only to the 
compensable accident. Wilson Concrete Co. v. Rork .. 
Before recovery may be had for an increase of inca- 
pacity due solely to the injury, within the meaning of 
Neb. Rev. Stat. § 48-141 (Reissue 1978), the applicant 
must prove by a preponderance of the evidence that his 
incapacity has been increased; that is, that there now 
exists a material and substantial change for the worse 
in the applicant’s conditio.i—a change in circumstances 
that justifies a modification, distinct and different from 
that for which an adjudication had been previously 
made. Wilson Concrete Co. v. Rork .................-. 
In reviewing findings of fact in workmen’s compensa- 
tion cases, the Supreme Court is not free to weigh the 
facts anew. The findings of the compensation court 
have the same force and effect as a jury verdict ina 
civil case and will not be set aside unless clearly 
wrong. Wilson Concrete Co. v. Rork .................. 
Ceco Corp. v. Crocker ........ 00.0 cece cece eee eens 
Moore v. The Sisk Co. ......... 20... cee eee ee eee 
The plaintiff in a workmen’s compensation case must 
prove by a preponderance of the evidence that his dis- 
ability is the result of an accident arising out of his em- 
ployment. Moore v. The Sisk Co. ..................... 
It is the rule in workmen’s compensation cases that the 
course of employment requirement tests work connec- 
tion as to time, place, and activity; that is, it demands 
that the injury be shown to have arisen within the time 
and space boundaries of employment, and in the course 
of an activity whose purpose is related to the employ- 
ment. Moore v. The Sisk Co. ...................0..... 
In testing the sufficiency of the evidence to support the 
findings of the compensation court, every controverted 
fact must be resolved in favor of the successful party, 
and such party should have the benefit of every infer- 
ence that can be drawn therefrom. Moore v. The Sisk 
GO es boy an uae eae de epee Rie Meat Bee Manga aliens 
Where a written contract between the claimant and al- 
leged employer exists, which not only denominates the 
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relationship as that of independent contractor but also 
describes that kind of relationship, and nothing in the 
manner of performance by the parties is inconsistent 
with the relationship described, then the independent 
contractor is, as a matter of law, bound by the contract 
and is not to be deemed an employee within the mean- 
ing of the workmen’s compensation statutes. Spulak v. 
SLOP ies eae amet Reh oe Heke. Boat a EN, Sle eleva 2, MN eae 
When there is evidence in the record to support the Ne- 
braska Workmen’s Compensation Court’s finding of 
fact, we are bound by that finding. Spulakv. Estep ... 
Control or the right of control is the chief criterion in 
the determination of whether one acts as an independ- 
ent contractor. Spulakv. Estep ...................... 
A finding with regard to causation of an injury is one 
for determination by the fact finder; it will not be set 
aside unless clearly wrong. Ceco Corp. v. Crocker .... 
AS a general rule, where the record presents nothing 
more than conflicting medical testimony, this court will 
not substitute its judgment for that of the compensation 
court. Ceco Corp. v. Crocker ...............000c ce aeee 


The validity of a zoning ordinance is to be presumed in 
the absence of clear and satisfactory evidence to the 
contrary. Sasich v. City of Omaha .................... 
The term ‘‘comprehensive plan”’ in the zoning statutes 
and the term ‘‘city plan’’ are not synonymous. Sasich 
v. City of Omaha ... 1. cee eens 
The term ‘‘comprehensive plan’’ is used with respect to 
a metropolitan city in its generic sense and does not re- 
fer to any special document. Sasich v. City of Omaha . 
A zoning ordinance which recognizes and legitimizes a 
nonconforming use is not objectionable upon that basis 
alone. Sasich v. City of Omaha ....................... 
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